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1.  INTRODUCTION 

This  paper  was  produced  to  assist  in  answering  six  questions: 

(1)  What  do  we  know  about  the  legal  needs  of  the  poor? 

(2)  What  legal  needs  are  being  met  now? 

(3)  How  are  these  needs  being  met  (for  example,  delivery  models,  service  providers)? 

(4)  What  information  is  available  as  to  how  resources  are  being  allocated  in  terms  of 
cases,  delivery  models,  service  providers,  and  the  stages  of  legal  proceedings? 
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(5)  What  needs  are  not  being  met  by  the  present  legal  aid  system  (pre-cuts/post  cuts)? 

(6)  What  information  about  legal  needs  and  resource  allocations  should  a  legal  system 
gather  on  an  ongoing  basis?  Why  and  how? 

Like  others  involved  with  this  project,  we  operated  under  severe  constraints  of  resources 
and,  in  particular,  time.  Given  such  limitations  the  paper  tackled  the  questions  in  four  parts. 
All  of  these  parts  are  related  in  terms  of  addressing  legal  needs  and  the  Ontario  Legal  Aid 
Plan’s  role  in  meeting  such  needs.  Nevertheless,  each  part  contains  a  separate  focus.  Part  2 
reviews  the  literature  on  unmet  legal  needs  particularly  regarding  empirical  studies.  Part  3 
describes  the  results  of  interviews  with  78  area  directors,  clinic  directors,  duty  counsel,  and 
review  counsel  at  student  legal  aid  clinics  regarding  the  effects  of  the  curtailment  of  services 
by  the  certificate  side  of  the  Plan.  Part  4  analyzes  statistical  information  reported  by  the  Plan 
particularly  regarding  utilization  patterns.  Part  5  makes  recommendations  regarding  collection 
and  analysis  of  statistics  on  an  ongoing  basis  whatever  the  organization  of  legal  aid  is  in  the 
future.  The  last  section  of  each  part  contains  a  detailed  summary  of  that  part. 

Professor  Bogart  was  responsible  for  parts  1,  2,  3,  and  5;  Dr.  Meredith  was  responsible 
for  part  4. 

If  we  were  asked  to  make  only  one  point  to  be  taken  from  our  paper,  it  would  be  to  use 
the  painful  lessons  from  the  crisis  in  legal  aid  as  an  opportunity  to  make  the  justice  system 
more  accessible  for  all  individuals. 

The  crisis  in  legal  aid  exposes  the  dilemmas  that  many  poor  individuals  encounter  when 
they  are  not  legally  assisted  as  they  seek  to  make  their  way  through  a  complex  and  expensive 
system.  Yet  that  system  is  complex  and  expensive  for  all  individuals— those  of  modest  means 
and  the  middle  class  as  well.  Such  barriers  must  fuel  a  commitment  to  the  daunting  task  of 
devising  accessible,  affordable,  and  procedurally  sound  methods  of  dispute  resolution.  A 
more  accessible  and  affordable  system  would  be  a  giant  step  forward  for  the  administration  of 
justice;  it  could  also  result  in  less  expensive  services  delivered  by  legal  aid. 

2.  REVIEW  OF  LITERATURE  ON  UNMET  LEGAL  NEEDS 
(a)  Introduction 

The  literature  on  legal  needs  can  be  characterized  as  “sparse”  and  “disparate”.  The 
literature  is  “sparse”  because,  as  with  many  elements  of  the  justice  system,  we  do  not  have 
nearly  as  much  information  as  we  should  regarding  the  precise  nature  of  problems  said  to 
exist  and  the  creation  and  implementation  of  solutions.  Unfortunately,  “sparse”  is  an 
especially  appropriate  word  to  use  in  terms  of  Canada  (in  particular,  in  this  case,  Ontario) 
and  the  very  limited  availability  of  justice  system  statistics.1 

The  literature  is  “disparate”  because  what  exists  varies  enormously:  in  its  approach  to 
the  definition  of  legal  “needs”,  the  methods  used  to  document  such  needs  generally,  and 
specifically  regarding  the  poor  and  other  disadvantaged  groups;  and  the  conclusions  that  are 
arrived  at  based  on  the  limited  information  that  is  available.  Such  disparity  is  apparent  in  a 
discussion  of  legal  needs  and  legal  aid.  A  review  of  that  literature  and  the  main  points  that 
arise  from  it  will  be  the  subject  of  this  portion  of  the  paper. 


i 


R.  Macdonald,  Study  Paper  on  Prospects  for  Civil  Justice  (Toronto:  Ontario  Law  Reform  Commission,  1995), 
at  20-23  (with  13  commentaries  by  H.  Arthurs  et  al.). 
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(b)  What  Are  “  Legal  Needs”  ? 

One  critical  measure  of  a  legal  system  claiming  to  be  just  is  the  extent  to  which  it 
responds  to  the  requirements  of  individuals  and  groups  in  society,  especially  those  of  limited 
means.  Hence,  efforts  to  gauge  legal  needs  and  to  document  the  extent  to  which  they  are 
met— or  unmet— are  important  points  of  departure.  Meanwhile,  the  background  to  such 
inquiries  is  an  unprecedented  growth  in  law  and  legalization  affecting  virtually  all  sectors  of 
Canadian  society. 

To  measure  something  there  needs  to  be  a  fairly  specific  level  of  agreement  concerning 
what  is  being  gauged.  It  turns  out,  though,  that  “legal  needs”  can  be  an  elusive  concept.  One 
person’s  “need”  can  be  another’s  failure  to  take  care,  to  be  responsible.  A  layperson  can  have 
a  problem  but  not  recognize  its  legal  dimensions.  Lawyers  may  be  less  attentive  to  issues  of 
importance  to  individuals  that,  nevertheless,  have  only  minimal  legal  content.3  Then  again, 
the  very  understanding  of  legal  need  may  shift— sometimes  quite  abruptly.  Thus,  the  law  can 
recognize  claims  that  were  not  previously  regarded  as  legal  or  even  problems  at  all  or,  in 
contrast,  it  can  transform  other  issues  or  even  cease  to  recognize  them  altogether.4  Sexual 
harassment  and  pay  equity  are  examples  of  the  former,  while  no-fault  compensation  schemes 
for  automobile  accidents  and  standardization  of  child  support  obligations  minimizing  judicial 
discretion  are  instances  of  the  latter,  in  terms  of  transformation. 

These  complexities  regarding  defining  legal  needs  become  even  more  difficult  in  the 
context  of  legal  aid.  Prominent  in  that  context  are  fundamental  questions  about  the  role  of 
legal  aid  that,  in  turn,  affect  understandings  of  “legal  need”.  For  example,  if,  on  the  one 
hand,  one  claims  that  the  purpose  of  legal  aid  is  to  provide  at  least  a  range  of  services 
comparable  to  fee-paying  clients,  the  vantage  point  for  defining  what  constitutes  a  legal  need 
will,  at  the  least,  be  more  individualistic  in  nature  and  be  driven,  in  some  ways,  by  more 
conventional  notions  of  need.5  In  important  ways  a  comparison  with  fee-paying  clients  (of 
modest  means)  is  the  perspective  that  has  influenced  the  certificate  side  of  legal  aid  in 
Ontario.  On  the  other  hand,  if  one  claims  that  an  essential  purpose  of  legal  aid  is  to  effect 
change  on  behalf  of  the  disadvantaged,  then  “needs”  and  their  actual  and  potential  legal 
content  can  be  viewed  quite  differently,  with  more  emphasis  on  group  rather  than  individual 
concerns.6  Again,  in  important  ways,  effecting  change  on  behalf  of  the  disadvantaged  is  the 
perspective  that  has  influenced  the  clinic  component  of  legal  aid  in  Ontario.7 

However,  there  is  a  basic  point  about  legal  needs  and  legal  aid  that  can  be  made  at  this 
juncture.  Almost  all  of  the  studies  and  the  discussion  of  legal  needs  in  general  and  their 


M.  Galanter,  “Law  Abounding:  Legalisation  Around  the  North  Atlantic”  (1992),  55  Mod.  L.  Rev.  1. 

M.  Mossman,  “Toward  A  Comprehensive  Legal  Aid  Program  in  Canada:  Exploring  the  Issues”  (1993),  4 
Windsor  Rev.  Leg.  &  Soc.  Issues. 

For  an  empirical  approach  to  such  issues  suggesting  how  such  transformation  may  occur,  see  W.  Felstiner  et 
al. ,  The  Emergence  and  Transformation  of  Disputes:  Naming,  Blaming,  Claiming...”  (1980-81),  15  Law  & 
Soc.  631. 

For  example,  Ontario,  Ministry  of  Attorney  General,  Report  of  the  Joint  Committee  on  Legal  Aid  (Toronto: 
Queen’s  Printer,  1965). 

For  example,  the  initial  purposes  of  the  Saskatchewan  legal  aid  scheme  as  articulated  by  the  Carter  Committee: 
see  Mossman,  supra ,  note  3,  at  8,  citing  DPA  Group  Inc.,  Evaluation  of  Saskatchewan  Legal  Aid ,  prepared  for 
Department  of  Justice,  Canada  (Vancouver:  1988),  at  149. 

F.H.  Zemans  and  P.J.  Monahan,  From  Crisis  to  Reform:  A  New  Legal  Aid  Plan  for  Ontario  (North  York,  Ont.: 
Osgoode  Hall  Law  School,  York  University  Centre  for  Public  Law  and  Public  Policy,  1997),  at  120. 
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relevance  for  legal  aid  are  focused  on  civil  disputes  (including,  of  course,  family  issues). 
Criminal  issues  almost  always  receive  separate  treatment  on  a  basis  that  affords  those  charged 
with  serious  criminal  offences  highest  priority  in  legal  aid  schemes.  The  rationale  that  has 
long  been  accepted  is  that  being  convicted  of  serious  criminal  charges  can  result  in  the  loss  of 
freedom,  the  severest  sanction.  Moreover,  criminal  charges  invoke  a  process  in  which 
individuals  are  pitted  against  the  state  with  all  its  resources.8  These  fundamental  issues 
regarding  various  normative  justifications  for  legal  aid  are  the  topic  of  a  separate  paper.9  In 
any  event,  the  priority  accorded  to  criminal  charges  has  fuelled  attempts  to  demonstrate  the 
urgency  of  other  kinds  of  legal  needs  which  require  the  support  of  legal  aid.10 

The  following  is  a  concise  analysis  of  the  research  and  debates  around  such  efforts  to 
gauge  legal  needs  in  the  civil  justice  system.  It  discusses  three  approaches  to  legal  needs: 
quantitative  measurements;  social  indicators  (in  part  a  reaction  to  the  quantitative  approach); 
and  qualitative  assessments. 

(c)  Approaches  to  Legal  Needs 

(i)  Quantitative  Measurements  of  Legal  Needs 
a.  Introduction 

There  have  been  several  attempts  to  measure  legal  needs  by  sampling  general  populations 
and  thus  attempting  to  document  such  needs  across  entire  societies  or,  in  any  event,  large 
segments  of  them.  While  these  studies  are  very  useful  at  a  number  of  levels  they  suffer  from 
a  lack  of  methodological  uniformity  that  limits  what  would  otherwise  be  valuable 
comparisons.  In  addition,  since  none  of  them  focus  specifically  on  the  relationship  of  legal 
needs  to  legal  aid,  they  do  not  provide  direct  assistance  in  answering  questions  about  that 
crucial  relationship.  For  example,  one  significant  limitation  of  such  studies  is  that  they  focus 
on  issues  that  have  little  or  no  relevance  for  criminal  justice.  As  just  discussed,  this  is  a 
substantial  shortcoming  given  the  dominant  demands  that  criminal  charges  have  placed  on 
legal  aid  and  the  increasing  desire  to  compare  the  needs  of  those  charged  criminally  and  those 
with  other  legal  needs.  Finally,  such  projects,  by  their  nature,  are  costly  and  time-consuming. 
Thus,  a  number  of  assessments  of  legal  aid,  while  recognizing  the  potential  of  these 
investigations,  have  pleaded  lack  of  funds  and  time  as  an  excuse  for  not  undertaking  them.11 

Nonetheless,  the  studies  that  have  been  done  are  of  assistance  regarding  a  basic 
understanding  of  the  problems  individuals  experience  that  have  a  legal  dimension;  about  how 
the  poor  differ  (and  do  not  differ)  from  those  with  higher  income  in  terms  of  such  problems; 
and  about  what  actions  individuals  take  (or  do  not  take)  regarding  these  problems  and,  to  at 
least  some  extent,  the  reasons  for  such  actions  (or  inaction).  Here  we  briefly  review  two 
recent  projects  that  are  most  applicable  to  the  questions  being  examined:  the  Ontario  Civil 
Justice  Study  and  the  American  Bar  Foundation  Study  (1993). 


Ibid.,  at  138-39. 

See  David  Dyzenhaus,  Normative  Justifications  for  the  Provision  of  Legal  Aid,  paper  prepared  for  Ontario 
Legal  Aid  Review  (1997),  reproduced  in  Vol.  2  of  this  report. 

For  a  detailed  and  very  helpful  discussion  of  this  point  and  related  ones,  see  Canada,  National  Council  of 
Welfare,  Legal  Aid  and  the  Poor  (Ottawa:  Department  of  Justice,  1995). 

Mossman,  supra,  note  3,  at  12,  citing  Canada,  Department  of  Justice,  Legal  Aid  in  Manitoba  (Ottawa:  1987),  at 
118. 


320 


b.  Ontario  Civil  Justice  Study 

It  appears  that  the  only  recent  quantitative  study  of  needs  arising  out  of  the  civil  system 
in  Canada  was  one  undertaken  for  a  conference  on  access  to  civil  justice  sponsored  by  the 
Attorney  General  in  1987-88. 12  About  3,000  households  were  contacted  (and  some  focus 
groups  were  held)  concerning  problems  such  as  personal  injury,  consumer,  divorce- 
separation,  and  discrimination. 

Approximately  one-third  of  the  households  reported  one  or  more  serious  legal  problems. 
The  most  frequently  reported  problems  involved  personal  injury,  consumer  problems,  debt, 
or  discrimination  issues.14  There  were  some  general  differences,  in  terms  of  socio-economic 
and  demographic  variables,  in  the  number  of  problems  experienced:  younger,  better- 
educated,  and  higher-income  households  reported  more  problems  than  older,  less-educated, 
lower-income  households.15  These  and  other  variations  could  mirror  differences  in  the  actual 
incidence  of  problems  but  could  also  reflect  divergences  in  information  and  cognitive 
resources  for  recognizing  problems  with  some  sort  of  legal  dimension.16 

There  were  substantial  differences  in  compensation-seeking  behaviour.  For  example,  60 
percent  of  those  with  a  personal  injury  problem  asserted  some  claim  for  compensation;  yet 
only  31  percent  of  those  experiencing  discrimination  did  so.  In  addition,  disputing  strategies, 
the  use  of  third  parties,  and  outcome  and  satisfaction  varied  substantially  depending  on  the 
type  of  problem.17  The  rate  at  which  lawyers  were  contacted  regarding  those  seeking 
compensation  also  varied  according  to  the  problem.  Because  of  the  nature  of  the  study,  the 
numbers  were  very  small  in  each  category  regarding  various  actions  taken  by  lawyers  and 
how  the  lawyers  were  paid;  for  similar  reasons  no  results  were  reported  regarding  the 
relationship  between  the  use  of  lawyers  and  socio-economic  status.  However,  overall, 
compensation  seekers  contacting  a  lawyer  said  that  37  percent  of  the  time  the  lawyer  only 
gave  advice  and  did  not  act  for  them  in  any  other  capacity;  41  percent  of  the  time  the  lawyer 
filed  a  claim  in  court  or  with  some  tribunal.  Those  contacting  a  lawyer  were  asked  who  paid 
for  them:  legal  aid  was  mentioned  in  five  percent  of  the  cases.19 


W.A.  Bogart  and  N.  Vidmar,  “Problems  and  Experiences  with  the  Ontario  Civil  Justice  System:  An  Empirical 
Assessment”,  in  A.  Hutchinson,  Access  to  Civil  Justice  (Toronto:  Carswell,  1990)  1.  For  related  papers  making 
comparisons  between  Canada  and  the  United  States  see  H.  Kritzer,  W.  Bogart  and  N.  Vidmar,  “The  Aftermath 
of  Injury:  Compensation  Seeking  in  Canada  and  the  United  States”  (1992),  25  Law  &  Soc’y.  Rev.  499,  and  H. 
Kritzer,  W.  Bogart,  and  N.  Vidmar,  “To  Confront  or  Not  to  Confront:  Measuring  Claiming  Rates  in 
Discrimination  Grievances”  (1992),  25  Law  &  Soc’y.  875. 

For  related  studies  done  in  other  countries,  see  Miller  and  Sarat,  “Grievances,  Claims  and  Disputes:  Assessing 
the  Adversary  Culture”  (1981),  15  Law  &  Soc’y.  Rev.  525;  Fitzgerald,  “A  Comparative  Empirical  Study  of 
Potential  Disputes  in  Australia  and  the  United  States”,  working  paper  (Disputes  Processing  Research  Program, 
University  of  Wisconsin-Madison,  1982-84). 

Bogart  and  Vidmar,  supra ,  note  12;  see  Table  3.1,  9  “Reported  Problems  Over  the  Past  Three  Years”. 

Ibid.,  at  48. 

S.  Wain,  “Public  Perception  of  the  Civil  Justice  System”,  in  Ontario  Law  Reform  Commission,  Rethinking 
Civil  Justice:  Research  Studies  for  the  Civil  Justice  Review  (Toronto:  1996),  Vol.  1,  39  at  52. 

Bogart  and  Vidmar,  supra,  note  12,  at  48.  There  are  important  limitations  to  this  methodology:  e.g.,  the 
exclusion  of  individuals  without  telephones;  its  focus  on  the  individualization  of  disputes,  etc.  For  a  discussion 
of  such  limitations  see  ibid.,  generally,  and  6-9  in  particular. 

Ibid.,  at  33. 

Ibid.,  at  33:  23%  of  the  time  the  service  was  free;  for  37%  it  was  paid  for  by  some  member  of  the  household; 
13%  received  payment  from  the  other  side. 
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Finally,  the  authors  drew  some  tentative  conclusions  regarding  the  reasons  why  people 
do  not  seek  compensation  in  the  face  of  their  perception  that  they  do  have  a  complaint.  There 
seemed  to  be  little  support  that  the  reason  is  that  such  individuals  have  less  faith  in  the  legal 
system,  feel  less  competent,  or  feel  more  victimized.  In  addition,  the  data  did  not  suggest 
substantial  differences  in  compensation-seeking  behaviour  between  households  at  various 
levels  of  the  socio-economic  strata.  However,  for  individuals  who  sought  outside  help  from 

lawyers  or  other  agencies  but  subsequently  failed  to  claim,  there  was  a  tendency  to  judge  the 

20 

claim  as  less  meritorious  or  less  likely  to  be  recoverable. 

c.  American  Bar  Foundation  Study  (1993) 

The  American  Bar  Association  (and  its  Foundation)  has  sponsored  a  number  of  legal 
needs  studies  over  the  last  two  decades.21  The  most  recent  one,  conducted  in  1993, 22  focused 
on  low-23  and  moderate-income24  Americans  and  the  problems  that  their  households  had 
encountered  with  the  civil  justice  system.  Of  particular  significance  for  our  purposes  is  the 
fact  that,  as  defined  by  the  study,  low-income  households  were  those  eligible  for  some  form 
of  publicly  supported  legal  services  in  the  United  States. 

Overall,  approximately  half  of  all  households  surveyed  faced  some  situation  that  raised  a 
legal  issue  during  a  12-month  period  (1992):  47  percent  of  low-income  households  reported  at 
least  one  legal  need;  among  moderate-income  households  the  figure  was  52  percent.  These 
overall  results  were  generally  comparable  to  the  Ontario  study  though  the  global  reporting  of 
problems  in  the  U.S.  study  was  higher  (about  50  percent  U.S.;  about  one-third,  Ontario). 
However,  some  of  the  disparity  in  reporting  is  likely  attributable  to  differences  in 
methodology,  for  example,  the  U.S.  study  asked  about  more  situations;  the  Ontario  study  was 
confined  to  problems  arising  within  three  years,  was  limited  to  problems  with  a  $1,000 
threshold  and  surveyed  the  entire  population  (the  U.S.  study  included  only  low-  and 
moderate-income  households). 

In  terms  of  specifics,  legal  needs  most  likely  to  be  taken  to  the  civil  justice  system  by 
both  low-  and  moderate-income  American  households  arise  out  of  family  and  domestic  issues. 
Legal  needs  least  likely  to  be  brought  to  the  civil  justice  system  by  low-income  households 


Ibid. ,  at  48-49. 

B.  Curran,  The  Legal  Needs  of  the  Public:  The  Final  Report  of  a  National  Survey  (Chicago:  American  Bar 
Foundation,  1977);  B.  Curran,  “1989  Survey  of  the  Public's  Use  of  Legal  Services”,  and  The  Spangenberg 
Group,  Inc.,  “National  Survey  of  the  Civil  Needs  of  the  Poor”,  both  in  American  Bar  Association,  Consortium 
on  Legal  Services  and  the  Public.  Two  Nationwide  Surveys :  1989  Pilot  Assessments  of  the  Unmet  Legal  Needs 
of  the  Poor  and  of  the  Public  Generally  (Chicago:  American  Bar  Association,  1989). 

Consortium  on  Legal  Services  and  the  Public,  Legal  Needs  and  Civil  Justice— A  Survey  of  Americans  ( Major 
Findings  from  the  Comprehensive  Legal  Needs  Study )  (Chicago:  American  Bar  Association,  1994)  [hereinafter 
ABA  study]. 

“Low”-income  households  were  defined  as  follows  (ibid. ,  at  1): 

Those  that  have  a  combined  annual  income  of  not  more  than  125  percent  of  the  poverty  level  as 
designated  by  the  federal  government.  They  are  considered  eligible  for  publicly  supported  legal  services. 
When  household  incomes  in  the  United  States  are  arrayed  from  the  lowest  to  the  highest,  this  group 
constitutes  approximately  the  bottom  fifth. 

“Moderate”-income  households  were  defined  (ibid. ,  at  1): 

[T]o  comprise  the  middle  three  fifths  of  the  income  distribution.  Based  on  1988  data  from  the  US 
Census  Bureau,  the  moderate-income  sample  included  households  with  a  combined  annual  income  above 
125  percent  of  the  poverty  threshold  but  below  $60,000.  Households  with  incomes  of  $60,000  or  more — 
the  top  one  fifth  of  the  population — were  excluded  from  the  study. 
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relate  to  issues  regarding  community  and  regional  matters  (for  example,  inadequate  policing, 
inadequate  municipal  services),  health,  employment,  housing  and  property,  and  personal 
finances  and  consumer  matters.25 

There  were  general  similarities  between  the  Ontario  and  the  U.S.  studies  regarding: 
demographic  differences  in  reporting;  reasons  given  for  not  turning  to  the  civil  justice  system 
at  all  or  not  proceeding  once  a  claim  had  been  made;  satisfaction  with  lawyers;  and 
knowledge  about  eligibility  for  legal  aid.  Few  differences  among  subgroups  were  statistically 
significant  in  terms  of  kinds  of  legal  needs.  The  exception  to  this  were  older  persons  and  the 
“profoundly  poor”.  Both  of  these  groups  reported  substantially  fewer  needs27— though  not 
necessarily  for  the  same  reasons.28 

There  were  some  differences  between  low-  and  moderate-income  households  in  terms  of 
reasons  for  not  turning  to  the  justice  system  when  faced  with  a  legal  need.  Low-income 
respondents  tended  to  cite  a  sense  that  legal  assistance  will  not  help  and  a  fear  of  the  cost. 
Moderate-income  respondents  also  cite  a  failure  of  the  justice  system  to  help,  but  they  are  less 
likely  to  cite  cost  considerations  and  more  likely  to  dismiss  the  matter  as  not  a  serious 
problem  and  to  think  that  they  can  deal  with  it  on  their  own.29 

For  all  households,  the  overwhelming  majority  of  those  using  lawyers  rate  them  highly 
on  such  attributes  as  honesty  and  attentiveness  to  the  client.  However,  there  were 
reservations  expressed  regarding  lawyers  keeping  clients  informed  about  the  progress  of  the 
matter.31  There  were  substantial  problems  of  low-income  households’  awareness  of  free  legal 
services  and  of  their  eligibility.  Only  half  of  such  households  indicated  that  they  knew  about 
such  services.  In  addition,  64  percent  of  these  households  either  thought  that  they  were  not 
eligible  or  were  not  sure32  despite  the  fact  that,  the  way  low-income  household  was  defined, 
all  of  these  households  would  have  been  eligible.33 

A  study  in  California  has  attempted  to  use  the  results  of  the  American  Bar  Association 
study  to  quantify  unmet  legal  needs  among  Californians.  It  did  this  by  dividing  the 
population  of  California  into  different  segments— poor,  near  poor,  etc.  It  then  took  the 


Ibid.,  at  24.  See  also  ibid.,  at  13-14,  setting  out  in  graph  form  “most  ‘formal’  action  taken  by  type  of  need”  for 
low-income  and  moderate-income  legal  needs. 

Ibid.,  at  24. 

Ibid.,  at  4. 


The  Ontario  study  (Bogart  and  Vidmar,  supra,  note  12)  reported  that  those  with  more  education  and  higher 
incomes  reported  more  problems.  This  is  not  necessarily  inconsistent  since,  recall  that,  the  Ontario  study 
sampled  higher- income  households  whereas  the  U.S.  study  was  confined  to  those  households  of  lower  and 
moderate  income. 

ABA  study,  supra,  note  22,  at  24. 

Ibid. ,  at  24.  Regarding  surveys  of  lawyers  and  the  public  in  Ontario  see  also  [Executive  Overview— Manifest 
Communications]  “Public  and  Lawyers’  Perception  of  and  Attitudes  Toward  the  Law  Society  of  Upper  Canada, 
Communications,  Programs  and  Policy  Issues”  (1994),  28  LSUC  Gazette  68. 

ABA  study,  supra,  note  22,  at  20. 

Ibid.,  at  22  (not  eligible  26%;  not  sure  38%). 

Ibid.,  at  22. 

California  State  Bar,  And  Justice  for  All— Fulfilling  the  Promise  of  Access  to  Civil  Justice  in  California  (San 
Francisco:  Access  to  Justice  Working  Group,  1996). 
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American  Bar  Association  study’s  findings  regarding  incidents  of  problems,  etc.,  for  the 
United  States  as  a  whole  and  applied  them  to  the  California  population. 

It  defmed  an  unmet  legal  need  as  “all  incidents  where  nothing  was  done  (regardless  of 
satisfaction  with  the  outcome)  or  where  the  person’s  own  action,  nonlegal  action,  or  action  by 
a  nonlegal  third  party  yielded  unsatisfactory  results”.35  Applying  this  definition  to  the 
projections,  just  noted,  yielded  specific  figures  for  various  categories:  for  example,  “the  near¬ 
poor  had  over  800,000  (813,098)  unmet  needs  per  year”.36 

There  may  be  some  technical  problems  in  terms  of  these  projections.37  In  any  event, 
there  could  be  substantial  debate  over  the  definition  of  unmet  legal  needs.  For  example,  many 
might  dispute  the  inclusion  of  incidents  where  nothing  was  done  but  the  person  experiencing 
the  problem  was,  nevertheless,  not  dissatisfied.  More  generally,  since  the  report  of  problems 
is  entirely  subjective  regarding  the  merits  of  the  claim,  there  needs  to  be  caution  with 
equating  dissatisfaction  with  the  outcome  (when  some  action  was  taken)  with  unmet  legal 
needs.  At  the  same  time,  the  American  Bar  Association  itself  has  advanced  practical 

38 

recommendations  based  on  its  work  on  legal  needs. 

(ii)  Social  Indicator  Approach  to  Legal  Needs 

Because  of  the  imprecision  of  survey  methods  in  determining  legal  needs,  the  lack  of 
specific  applicability  of  such  surveys  to  legal  needs  and  legal  aid,  and  the  costs  associated 
with  surveying  large  segments  of  the  population,  some  have  urged  that  a  different  approach 
be  taken.  This  approach  would  employ  social  indicators  to  assess  the  incidence  and 
distribution  of  characteristics  in  defmed  populations  which  match  articulated  goals  of  legal 
service  delivery  programs.  Such  indicators  would  include  unemployment,  geographic 
isolation,40  ethnicity,  dependency  on  welfare  assistance,  and  gender. 

Though  there  appears  to  be  some  support  for  this  approach  in  Australia,41  it  has  not 
enjoyed  widespread  acceptance.  It  has  been  suggested  that  this  perspective  does  not  sit  well 
with  prevailing  norms  of  legal  aid  which  mirror  the  provision  of  legal  services  by  individual 
lawyers  in  private  practice  responding  to  the  needs  of  paying  clients.  Moreover,  in  Canada 
the  dominance  of  needs  in  criminal  matters  as  a  result  of  federal  and  provincial  funding 
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Ibid.,  at  19. 

Ibid.,  at  19.  For  calculations  regarding  the  poor,  see  ibid.,  at  38. 

For  example,  it  is  not  clear  that  the  study  properly  differentiated  between  household  (the  unit  used  by  the  ABA 
study,  supra,  note  22),  and  individuals  in  calculating  incidents  of  problems. 

See  Consortium  on  Legal  Services  and  the  Public,  Agenda  for  Access:  The  American  People  and  Civil  Justice- 
Final  Report  on  the  Implications  of  the  Comprehensive  Legal  Needs  Study  (Chicago:  American  Bar  Association, 
1996)  (hereinafter  ABA,  Agenda  for  Access). 

Mossman,  supra,  note  3,  at  4-19. 

For  a  recent  attempt  to  focus  on  rural  location  as  an  indicator  of  legal  needs  in  England,  see  M.  Blacksell  et  al., 
Justice  Outside  the  City:  Access  to  Legal  Services  in  Rural  Britain  (Bum  Mill,  Harlow:  Longman  Scientific  & 
Technical,  1991). 

P.  Hanks,  Social  Indicators  and  the  Delivery  of  Legal  Services  (Canberra:  Australian  Government  Publishing 
Services,  1987)  and  Australia,  National  Legal  Aid  Advisory  Committee,  Funding,  Providing  and  Supplying 
Legal  Aid  Services  (Canberra:  Australian  Government  Printing  Services,  1989)  cited  in  Mossman,  supra, 
note  3,  at  56. 
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agreements  and  other  factors  has  tended  to  crowd  out  the  social  indicator  approach,  since  it 
would  have  the  most  scope  in  non-criminal  matters.42 

There  was  a  limited  reflection  of  the  social  needs  approach  in  the  terms  of  reference  for 
the  Abt  study  of  Ontario  Legal  Aid  which  required  particular  investigation  of  special  “needs 
and  interests”  for  certain  segments  of  the  population:  women,  especially  victims  of  assault; 
aboriginal  people;  ethnic,  racial,  and  linguistic  minorities;  inmates;  young  offenders;  persons 
with  disabilities;  and  involuntary  psychiatric  patients.  That  investigation  revealed  a  number  of 
problems  (compared  with  the  general  population).  For  example,  a  lack  of  information  about 
the  law,  including  legal  aid,  was  a  consistent  theme.  In  addition,  there  was  a  widely  held 

A 

perception  of  arbitrariness  about  the  process  used  to  grant  or  deny  certificates. 

In  addition,  it  could  be  said  that  recent  developments  in  legal  aid  in  Ontario  reflected 
some  aspects  of  the  social  indicator  approach.  For  example,  the  establishment  of  special 
clinics  for  the  handicapped  and  for  aboriginals  gave  limited  expression  to  provision  of 
services  based  on  particular  needs.  Similarly,  the  certificate  side’s  provision  of  certificates  for 
refugee  claimants  was,  again,  evidence  of  the  influence  of  this  approach.  In  any  event,  even 
its  advocates  acknowledge  that  the  social  indicators  approach  has  many  difficulties:  the  way  it 
hinges  on  debates  about  the  goals  of  legal  aid,  the  need  to  determine  the  weight  to  be  assigned 
to  particular  indicators,  etc.44  At  the  same  time  some  prominent  social  indicators  may  in  fact 
suggest  less  rather  than  more  need.  For  example,  the  American  Bar  Association  study,  noted 
above,  documents  quite  clearly  the  fact  that  poverty  counter-indicates  legal  need  regarding 
civil  justice  issues:  that  is,  the  “profoundly  poor”  report  substantially  fewer  needs  than  those 
with  higher  incomes.45 

Nevertheless,  there  is  one  indicator  that  has  received  substantial  attention  in  the  last 
decade  regarding  its  relevance  to  legal  aid— gender.46  The  needs  of  women  and  the  claim  that 
those  needs  have  received  insufficient  attention  in  the  legal  aid  system  is  discussed  in  the  next 
section  in  the  context  of  a  qualitative  study  designed  to  document  the  problems  relating  to 

such  issues. 

(iii)  Qualitative  Measurements  of  Legal  Needs 
a.  Introduction 

Qualitative  studies  are  often  turned  to  in  order  to  provide  a  richness  of  detail  that 
quantitative  studies,  by  their  nature,  lack.  Such  investigations  are  frequently  used  by  those 
seeking  to  understand  particular  groups’  encounters  with  the  law  and  legal  institutions.47 


Mossman,  ibid.,  at  17-18. 

43 

Abt  Associates  of  Canada,  Comprehensive  Review  and  Evaluation  of  the  Certificate  Component  of  the  Ontario 
Legal  Aid  Plan  (Ottawa:  Department  of  Justice,  July  1991),  at  iii-vii  and  ch.  VII,  “Special  Needs  Group”. 

44 

Ibid.,  at  18. 

45 

ABA  study,  supra,  note  22.  See  text  corresponding  to  note  26,  supra. 

46 

See,  for  example,  P.  Hughes,  “Domestic  Legal  Aid:  A  Claim  to  Equality”  (1995),  2  Rev.  Const.  Stud.  203;  S. 
Gavin,  “Poverty  Law  and  Poor  People:  The  Place  of  Gender  and  Class  in  Clinic  Practice”  (1995),  11  J.  Legal 
&  Soc.  Pol’y.  165;  and,  K.  Faith,  “Justice  Where  Art  Thou?  and  Do  We  Care?:  Justice  for  Women  in  Canada” 
(1989),  J.  Hum.  Just.  77. 

47 

Of  course,  combining  both  qualitative  and  quantitative  methods  in  the  same  study  may  be  most  effective.  The 
Bogart  and  Vidmar  study,  supra,  note  12,  attempted  to  do  this  by  holding  a  limited  number  of  focus  groups  for 
some  respondents  regarding  a  limited  number  of  issues  in  the  telephone  survey. 
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These  studies  “have  typically  come  up  with  a  far  more  complex  and  unstable  set  of  attitudes 
to  law  and  legal  institutions  than  can  be  captured  by  the  kinds  of  ‘one  shot’  questions  posed  in 
surveys”.48  At  the  same  time,  a  researcher  pursuing  qualitative  investigations  must  “not 
intrude  his  or  her  own  beliefs  and  perspectives  into  the  data  collection  [and]  must  also 

49 

organize  a  mass  of  qualitative  data  while  maintaining  a  ‘neutral’  perspective  on  the  issues”. 

Again,  there  are  few  Canadian  studies  employing  qualitative  approaches  to  the  study  of 
legal  needs.  However,  the  National  Association  of  Women  and  the  Law  (NAWL)  is  in  the 
midst  of  a  study  that  is  of  particular  relevance  since  it  focuses  on  women’s  legal  needs  and 
legal  aid.50 

b.  NA  WL  Study:  Women ,  Legal  Aid  and  Access  to  Justice 

Many  who  focus  upon  equality  in  the  justice  system,  particularly  regarding  women,  have 
been  attracted  to  qualitative  studies.  Those  attracted  to  such  an  approach  concentrate  on  its 
capacity  to  elaborate  upon  and  give  voice  to  women’s  experience  of  law  and  legal  institutions 
in  the  “complicating  socio-political,  and  economic  realities  of  [their]  lives”.51 

The  point  of  departure  for  the  NAWL  study  is  the  fact  that  men  are  the  vast  majority  of 
users  of  legal  aid  for  criminal  matters  while  women  are  the  vast  majority  of  users  of  legal  aid 
for  family  and  other  civil  matters.52  At  the  same  time,  governments  have  maintained  a 
commitment  to  providing  legal  aid  for  serious  criminal  matters  while  evincing  no  such 
support  for  civil  and,  in  particular,  family  issues.  Moreover,  these  disparities  are  placed  in 
the  larger  context  of  the  justice  system  treating  women  unequally  regarding  substantive  and 
procedural  law  and  women’s  inability  to  access  the  justice  system.53 

As  a  result  NAWL  has  launched  a  study  focusing  on  the  particular  legal  needs  of 
women,  especially  poor  women  and  their  use  of  legal  aid.  The  study  will  attempt  to  do  a 
number  of  things  including  conducting  qualitative  research  of  women  having  legal  problems, 
particularly  those  who  sought  legal  aid.  There  will  be  both  group  interviews  and  interviews  of 
shelter  workers,  community  clinic  workers,  immigrant  women’s  personnel  and  those  who 
provide  support  to  women  in  the  community.  The  study  will  document  the  experience  of  both 
women  who  received  legal  aid  and  those  who  were  unsuccessful  in  obtaining  legal  aid, 
regarding  what  they  did  about  the  problems  sought  to  be  addressed.54 


Wain,  supra,  note  16,  at  44. 

49  Ibid.,  at  45. 

50  National  Association  of  Women  and  the  Law,  Research  Proposal— Women,  Legal  Aid,  and  Access  to  Justice, 
submission  to  Status  of  Women  Canada,  the  funding  agency  (1996)  [hereinafter  NAWL  proposal]. 

Ibid. ,  at  6  and  see  generally  W.  Tomm,  ed..  The  Effect  of  Feminist  Approaches  on  Research  Methodologies 
(Waterloo:  Wilfred  Laurier  University  Press,  1989).  On  the  more  general  phenomenon  of  the  relationship  of 
law  and  legal  institutions  to  the  day-to-day  lives  of  citizens,  see  such  studies,  in  the  United  States,  as  S.  Meny, 
Getting  Justice  and  Getting  Even:  Legal  Consciousness  Among  Working-Class  Americans  (Chicago:  University 
of  Chicago  Press,  1991),  and  S.  Silbey  and  P.  Ewick,  Differential  Use  of  Courts  by  Minority  and  Non-Minority 
Populations  in  New  Jersey  (Trenton:  N.J.  Judiciary  Supreme  Task  Force  on  Minority  Concerns,  1994). 

52 

NAWL  proposal,  supra,  note  50,  at  2,  n.  6  and  the  statistics  quoted. 

53 

For  example,  Canada,  Federal-Provincial-Territorial  Working  Group  of  Attorneys  General,  Gender  Equality  in 
the  Justice  System  (Ottawa:  Department  of  Justice,  1992)  (released  July  1993),  and  Canada,  Task  Force  on 
Gender  Equality  in  the  Legal  Profession,  Touchstones  for  Change:  Equality,  Diversity,  and  Accountability 
(Canadian  Bar  Association:  1993). 

54 

NAWL  proposal,  supra,  note  50,  at  8-9. 
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To  date  six  focus  groups  have  been  held  (in  1997):  assaulted  women,  refugee  and 
immigrant  women,  and  older  women  attended  three  groups  in  Toronto;  aboriginal,  rural,  and 
self-identified  low-income  women  attended  three  focus  groups  in  Manitoba.  The  information 
gathered  by  the  focus  groups  has  been  reported  in  terms  of  “accessibility,  eligibility,  and 

quality  of  services”.55 

In  terms  of  accessibility,  most  women  knew  about  legal  aid.  The  main  challenges 
appeared  to  be  in  finding  out  information  about  eligibility  and  how  to  apply.  Women  who 
were  rejected  for  legal  aid  claims  and  who  felt  intimidated  when  they  applied  for  legal  aid 
expressed  greater  reluctance  to  apply  for  legal  aid  for  other  unrelated  matters. 

In  terms  of  eligibility,  women  who  were  on  social  assistance  had  little  difficulty  meeting 
the  criteria.  However,  many  women  were  not  on  social  assistance.  These  women  did  not 
meet  the  financial  criteria  set  by  legal  aid  but  found  themselves  unable  to  meet  the  financial 
demands  of  hiring  private  lawyers.  For  example,  most  women  fleeing  abusive  relationships 
found  themselves  ineligible  as  they  are  still  seen  as  part  of  that  same  family  unit. 

In  terms  of  quality  of  services,  walk-in  clinics  were  seen  as  particularly  valuable  in 
obtaining  immediate  information  although  the  short-term  nature  of  that  advice  was  a 
significant  limitation.  More  generally,  some  women  clearly  had  positive  experiences  with 
their  lawyers.  At  the  same  time,  difficulties  with  their  lawyers  included  obtaining  meetings, 
getting  issues  dealt  with,  and  doubting  that  their  lawyers  were,  indeed,  their  advocates.  Some 
women  had  such  negative  experiences  with  their  lawyers,  legal  aid,  and  the  legal  system  that 
they  felt  that  they  might  have  been  better  off  had  they  been  rejected  and  found  alternative 
solutions  to  their  problems. 

(d)  Summary 

Generally,  we  have  little  systematic  knowledge  of  legal  needs  and,  in  particular,  unmet 

legal  needs. 

The  very  definition  of  what  constitutes  a  legal  need  is  contentious.  Such  disagreement  is 
reflected  in  the  Ontario  Legal  Aid  Plan.  The  certificate  side  tends  to  be  influenced  by  an 
understanding  of  legal  needs  premised  on  the  requirements  of  individuals  including  comparing 
those  needs  with  what  fee  paying  clients  (of  modest  means)  might  do  in  similar 
circumstances.  The  clinic  side  tends  to  be  influenced  by  an  understanding  of  legal  needs 
premised  on  effecting  change  on  behalf  of  the  disadvantaged.  In  addition,  almost  all  of  the 
studies  and  the  discussions  of  legal  needs  in  general  and  their  relevance  for  legal  aid  is 
focused  on  civil  disputes  (including  family  issues).  Criminal  issues  almost  always  receive 
separate  treatment  on  a  basis  that  affords  those  charged  with  serious  criminal  offences  highest 
priority  in  legal  aid  schemes. 

The  few  general  surveys  regarding  civil  justice  issues  that  have  been  done  in  Canada  (in 
Ontario)  and  in  the  United  States— adopting  a  quantitative  approach— have  employed  different 
methodologies  making  a  comparison  of  legal  needs  difficult.  In  addition,  these  surveys  are 
very  expensive  and  time-consuming.  Nevertheless,  they  indicate  that  one-third  to  one-half  of 
households  report  having  a  serious  legal  problem.  There  are  general  similarities  between  the 
Ontario  and  the  U.S.  studies  regarding:  demographic  differences  in  reporting;  reasons  given 
for  not  turning  to  the  civil  justice  system  at  all  or  not  proceeding  once  a  claim  had  been 
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Lisa  Addario,  Summary  of  Findings,  April  27,1997  (“Draft  Report  on  Women,  Civil  Legal  Aid  and  Access  to 
the  Justice  System  prepared  by  Lisa  Addario  on  behalf  of  the  National  Association  of  Women  and  the  Law  for 
Status  of  Women  Canada”),  on  file  with  W.A.  Bogart. 
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made;  satisfaction  with  lawyers;  and  knowledge  about  eligibility  for  legal  aid.  Few 
differences  among  subgroups  were  statistically  significant  in  terms  of  kinds  of  legal  needs. 
The  exception  to  this  were  older  persons  and  the  “profoundly  poor”.  Both  of  these  groups 
reported  substantially  fewer  needs,  though  not  necessarily  for  the  same  reasons. 

Because  of  the  imprecision  of  survey  methods  in  determining  legal  needs,  the  lack  of 
specific  applicability  of  such  surveys  to  legal  needs  and  legal  aid,  and  the  cost  associated  with 
surveying  large  segments  of  the  population,  some  have  urged  that  a  social  indicator  approach 
be  taken  to  legal  needs  and  the  role  of  legal  aid.  This  approach  would  use  such  indicators  as 
unemployment,  geographic  isolation,  ethnicity,  dependency  on  welfare  assistance,  and  gender 
to  determine  the  appropriate  distribution  of  legal  services  through  legal  aid.  This  approach  has 
not  found  widespread  acceptance.  Nevertheless,  there  is  one  indicator— gender— that  has 
come  to  have  a  strong  influence  in  debates  about  needs  between  criminal  and  family  issues 
and  comparing  these  two  categories. 

Qualitative  approaches  to  legal  needs  are  frequently  used  by  those  seeking  to  understand 
the  encounters  the  particular  groups  have  with  the  law  and  legal  institutions.  There  are  few 
studies,  in  Canada,  employing  qualitative  approaches  to  legal  needs  and  legal  aid.  However, 
the  National  Association  of  Women  and  the  Law  (NAWL)  is  in  the  midst  of  a  study  that  is  of 
particular  relevance  since  it  focuses  on  women’s  legal  needs  and  legal  aid.  To  date  six  focus 
groups  have  been  held  (in  1997)  in  Toronto  and  in  Manitoba.  The  information  gathered  has 
been  reported  in  terms  of  accessibility,  eligibility,  and  quality  of  service. 

3.  INTERVIEWS  OF  AREA  DIRECTORS,  DUTY  COUNSEL,  CLINIC 

DIRECTORS,  AND  REVIEW  COUNSEL  AT  STUDENT  LEGAL  AID 

CLINICS 

(a)  Introduction 

We  were  asked  to  collect  additional  information  about  the  operation  of  the  Plan  regarding 
unmet  legal  needs  and  specifically  in  terms  of  the  effects  of  the  curtailment  of  coverage 
necessitated  by  the  financial  crisis.  The  following  is  a  detailed  description  of  our  efforts 
regarding  such  information.  (A  concise  description  of  the  interviews  that  were  conducted  can 
be  found  at  section  3(c)(i),  below.) 

Given  constraints  of  money  and  especially  time,  we  suggested  that  three  sources  of 
additional  information  would  be: 

first,  interviews  with  those  closely  linked  to  the  day-to-day  operation  of  the  Plan; 

second,  observations  in  various  courts  and  selected  administrative  tribunals  to 
witness  firsthand,  the  impact  of  cuts  on  these  proceedings;  and 

third,  contacting  and  interviewing  a  representative  sample  of  rejected  applicants  for 
legal  aid  (particularly  those  who  had  been  rejected  because  of  curtailed  coverage) 
regarding  what,  if  anything,  they  did  about  the  problem  for  which  they  had  sought 
assistance  from  the  Plan. 

Regarding  the  second  source  (observations  of  courts  and  tribunals),  that  information  will 
be  provided,  to  the  extent  possible,  by  the  detailed  case  studies  that  have  been 
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commissioned  and  by  the  Review  itself  through  briefs  presented  to  it  and  its  hearings. 

Regarding  the  third  source  (contacting  rejected  applicants),  there  were  two  difficulties 
that  proved  insurmountable  in  the  time  available.  First,  the  Plan,  to  its  credit,  has  a  freedom 
of  information  and  access  to  information  policy."  However,  the  Plan  does  not  obtain  any 
consent  from  applicants  to  allow  access  to  their  files  and  to  allow  direct  contact  with  them  for 
research  and  evaluative  purposes.  Therefore,  there  were  concerns  about  letting  us  have  access 
to  files  without  the  consent  of  the  applicants.  At  the  same  time,  the  Plan  simply  did  not  have 
resources,  in  the  present  circumstances,  to  do  the  necessary  work  to  create  a  representative 
sample  and  to  obtain  consent  from  those  individuals  to  allow  us  access  to  their  files  and  to 
communicate  with  them  directly. 

Secondly,  the  Plan,  as  part  of  its  financial  austerity,  has  instituted  an  application  fee. 
There  is  evidence  that  many  local  offices  engage  in  an  informal  pre-screening  of  potential 
applicants.59  The  purpose  is  to  save  individuals  the  cost  of  the  application  fee  if  they  would  be 
clearly  rejected  because,  for  example,  they  are  applying  regarding  a  problem  for  which 
coverage  is  no  longer  available  under  the  Plan.  The  intent  behind  this  pre-screening  is 
commendable.  However,  it  caused  problems  for  us  in  terms  of  creating  a  representative 
sample  of  rejected  applicants.  That  difficulty  was  exacerbated  because  the  extent  of  such  pre¬ 
screening  and  how  it  is  actually  implemented  remains  unclear60  and,  indeed,  may  be  part  of  a 
larger  and  long-standing  issue  regarding  possible  inconsistencies  among  area  directors  in 
terms  of  acceptance  rates  for  applications.61  In  the  time  available  we  were  not  able  to 
untangle  these  issues. 

As  a  result  we  concentrated  available  time  and  resources  on  interviewing  those  most 
directly  associated  with  the  operation  of  the  Plan.  To  achieve  this  goal  we  interviewed 
(because  of  their  numbers)  only  a  sample  of  area  directors  and  directors  of  clinics,  the  review 
counsel  at  all  the  student  legal  aid  clinics,  and  a  sample  of  salaried  duty  counsel.  In  total  78 
individuals  were  interviewed.  We  discuss  these  interviews  by  first  describing  the  methodology 
employed  and  then  analyzing  in  detail  the  information  that  was  obtained. 

(b)  Methodology  for  Interviews 

In  an  attempt  to  obtain  as  much  information  as  possible  in  a  short  interview  and  to  ensure 
as  much  uniformity  as  possible  in  terms  of  questions  asked  and  responses  we  prepared  a 
uniform  guide  for  use  with  all  individuals.  The  guide  highlighted  the  following:  that  a  review 
of  legal  aid  was  being  undertaken;  that  one  of  the  questions  being  addressed  by  the  review 
was  the  impact  on  individuals,  to  changes  in  the  Plan  including  most  prominently  the 


See  generally  the  case  studies  contained  in  Vols.  2  and  3  of  this  report. 

For  example:  Canadian  Bar  Association— Ontario,  Legal  Aid  Task  Force,  submission  to  the  Ontario  Legal  Aid 
Review  (April  15,  1997),  and  Ontario  Family  Law  Judges  Association  and  Ontario  Judges  Association, 
submission  to  the  Ontario  Legal  Aid  Review  (April  2,  1997). 

A  Freedom  of  Information  and  Protection  of  Privacy  Policy  for  the  Ontario  Legal  Aid  Plan  (no  date),  on  file 
with  W.A.  Bogart. 

See  Law  Society  of  Upper  Canada,  Legal  Aid  Committee,  Report  on  Legal  Aid  Tariff  Consultations  July- 
September  1996  (Toronto:  Convocation,  September  27,  19%)  at  3. 

Ibid.,  at  58,  where  a  “sample  study”  of  the  extent  of  this  screening  is  referred  to.  We  have  inquired  about  this 
study  but  it  appears  to  be  unavailable. 

For  example,  see  Abt  Associates  of  Canada,  supra,  note  43,  v  and  ch.  V  .“Eligibility”. 
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restrictions  on  coverage  and  the  attendant  publicity;  and  that  any  information  and  perceptions 
of  these  effects  that  the  interviewee  had  would  be  of  substantial  assistance. 

With  appropriate  modifications  to  take  account  of  their  varied  roles,  interviewees  were 
asked  about  criminal,  family,  immigration,  and  other  civil  matters.  For  each  of  these 
categories,  interviewees  were  asked: 

What  types  of  applicants  for  criminal,  family,  etc.  are  most  often  being  refused  as  a 
result  of  the  coverage  restrictions? 

What  is  the  interviewee’s  perception  of  what  refused  applicants  are  doing  with 
respect  to  the  issues  they  face? 

What  is  the  interviewee’s  perception  of  the  relative  frequency  of  these  various 
courses  of  action? 

What,  in  the  interviewee’s  opinion,  are  the  broader  implications  of  refused 
applicants  following  these  courses  of  action? 

Regarding  duty  counsel,  there  are  also  per  diem  duty  counsel  in  the  courts  and  those  who 
staff  walk-in  clinics  where  advice  on  a  mostly  immediate  and  summary  basis  can  be  obtained. 
Such  counsel  could  provide  very  helpful  information,  particularly  regarding  the  impact  of  the 
curtailment  of  services.  However,  again,  because  of  the  constraints  of  time  and  money  we 
limited  interviews  of  duty  counsel  to  those  who  are  salaried  and  who,  therefore,  have  more 
continuity  with  the  system  and  the  Plan. 

Regarding  the  community  clinics,  we  need  to  underscore  the  fact  that  the  interviews 
concentrated  on  the  effects  of  cuts  to  the  certificate  side  of  the  Plan  and  the  knowledge  that 
clinics  had  of  the  impact  of  such  curtailments  on  those  seeking  assistance.  The  many  other 
facets  of  these  clinics,  such  as  their  own  caseload,  their  work  in  legal  education,  community 
organizing,  and  so  forth,  are  not  covered  by  these  interviews.  Nor  is  the  specialized  work  of 
some  clinics  (for  example,  ARCH  and  CELA)  part  of  this  study. 

Finally,  we  would  wish  to  emphasize  an  obvious,  important  limitation.  The  interviews 
reflect  opinion  and  perception.  They  do  not  purport  to  reflect  statistics  or  other  forms  of 
systematic  information.  Interviewees  were  invited  to  provide  us  with  any  statistics  or  such 
information  that  they  had.  In  most  cases  it  was  not  available  to  the  interviewees.  As  a  result, 
we  summarize  the  bulk  of  information  in  a  nonqualified  way;  in  a  manner  that  reflects  our 
overall  summary  of  what  was  told  to  us. 

At  the  same  time  these  78  interviews  permit  us  to  reflect,  in  broad  scope,  the  experiences 
of  a  great  number  of  individuals  directly  involved  with  the  day-to-day  operation  of  the  Plan. 
Moreover,  many  of  these  individuals  consulted  extensively  with  their  staffs  and  others  with 
whom  they  are  professionally  involved.  We  were  fortunate  in  having  one  person  (a  lawyer) 
carry  out  all  the  interviews  in  a  short  period  of  time,  so  as  to  promote  uniformity  in  the 
questions  that  were  asked  and  the  recording  and  summarizing  of  the  responses.64 

Overwhelmingly,  the  interviewees  seemed  acutely  aware  of  the  limits  of  their  knowledge 
and  appeared  anxious  not  to  overreach  regarding  what  they  believed  was  actually  happening, 


Danielle  Chandler,  HBSc,  LLB,  recently  called  to  the  Ontario  bar. 

Interviews  were  conducted  by  telephone,  after  the  interview  guide  had  been  faxed  to  all  prospective 
interviewees,  from  approximately,  April  17  to  May  1,  1997. 

The  complete  summary  of  the  interviews  and  all  the  notes  of  Ms.  Chandler  are  on  file  with  the  authors. 
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especially  in  terms  of  the  impact  of  the  cuts.  Moreover,  the  statistics  that  are  available  from 
the  Plan  regarding  the  curtailment  of  services  will  be  analyzed  in  the  next  part  of  this  paper. 

We  conclude  by  underscoring  that  the  results  of  these  interviews  should  not  be 
considered  alone  but,  rather,  in  conjunction  with  all  the  other  sources  of  information  that  the 
Ontario  Legal  Aid  Review  has  available  to  it:  findings  of  other  research  papers,  submissions, 
its  consultations,  the  Zemans/Monahan  Report,65  and  so  forth. 

(c)  Report  of  Interviews 
(i)  Overview 

The  interviews  are  summarized  as  follows.  Each  of  the  main  categories— criminal, 
family,  immigration,  and  other  civil— receive  separate  treatment.  For  each  of  these  categories 
the  responses  of  area  directors,  clinic  directors,  review  counsel  at  student  legal  aid  clinics, 
and  duty  counsel  are  set  out  separately  under  appropriate  headings.  Exceptions  occur  where 
the  nature  of  the  responsibilities  of  the  individuals  interviewed  limit  their  knowledge  (for 
example,  criminal  duty  counsels  were  not  asked  about  immigration  matters)  or  where  all 
responses  are  sufficiently  similar  to  be  treated  together  (for  example,  general  implications  of 
cuts). 

The  interviews  are  reported  in  substantial  detail  in  the  next  section.  The  following  are  the 
highlights  of  those  interviews. 

Curtailment  of  Coverage 

Family  was  the  area  most  severely  affected  by  the  cuts  in  coverage;  from  1996,  until 
April  1997,  most  family  matters  were  excluded  from  coverage.  However,  there  was  also  a 
noticeable  effect  on  criminal  matters  and  civil  (unjust  dismissal  claims  were  frequently  cited). 
The  impact  on  immigration  seemed  less  but  this  could  be  because  of  the  limited  coverage,  in 
any  event,  or  because  immigration  matters  are  mostly  confined  to  large  urban  areas. 

Action  Taken  by  Rejected  Applicants 

A  large  number  of  rejected  applicants  do  essentially  nothing.  In  criminal  this  entails 
pleading  guilty;  in  family  this  may  mean  staying  in  bad  or  even  abusive  situations  or  losing 
access  or  support;  in  immigration  it  could  mean  ignoring  the  process  and  “going 
underground”;  in  other  civil  matters  it  could  mean  not  asserting  a  claim  or  suffering  a  default 
judgment.  Increasingly,  some  individuals  represent  themselves.  A  large  number  are  seeking 
assistance  at  community  clinics.  Particularly  for  criminal  matters,  a  large  number  are  going 
to  student  legal  aid  clinics;  these  clinics  have  experienced  a  substantial  increase  in  the 
numbers  of  people  that  are  seeking  their  assistance.  As  well,  there  has  been  an  increased  use 
of  independent  paralegals  offering  services  directly  to  the  public,  particularly  in  family  and  in 
immigration. 

Clinics 

Clinics  have  adopted  various  strategies  to  cope  with  the  increase  in  the  number  of 
individuals  seeking  their  assistance;  but  the  clinics  are  under  strain.  There  are  exceptions,  but 
most  still  do  not  do  criminal;  this  is  one  of  the  main  reasons  that  student  clinics  have 
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Zemans  and  Monahan,  supra,  note  7. 
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experienced  the  increase  in  the  numbers  seeking  help  with  criminal  charges.  Regarding 
family,  immigration,  and  other  civil  matters,  some  clinics  accept  some  of  these  files.  Other 
clinics  try  to  refer  the  individuals  elsewhere,  for  example,  to  the  private  bar  or  to  agencies  (in 
the  case  of  certain  family  or  immigration  issues).  Some  have  set  up  self-help  educational 
programs  or  prepared  kits  so  that  individuals  can  represent  themselves. 

Duty  Counsel 

There  has  been  an  enormous  impact  on  duty  counsel  both  in  criminal  and  family  matters. 
These  lawyers  are  devising  strategies  to  cope,  but  there  is  a  clear  recognition  that  the  limits 
on  the  role  of  these  counsel  and  resources  available  place  severe  strictures  on  what  they  are 
able  to  do. 

Implications 

As  noted  above,  many  individuals  who  essentially  do  nothing  are  having  their  legal  rights 
blunted  or  denied  altogether.  Those  who  represent  themselves  place  substantial  pressure  on 
the  system:  there  are  more  delays;  duty  counsel  are  pressured  to  do  things  not  within  their 
responsibilities;  and  judges  are  required  to  devise  ways  to  somehow  assist  these  litigants. 
Community  clinics,  student  legal  aid  clinics,  and  duty  counsel  are  experiencing  enormous 
strains.  Some  lawyers  in  the  private  bar  are  no  longer  accepting  certificates  (when  they 
formerly  would  have).  However,  there  is  also  some  indication  of  increased  pro  bono  work 
and  flexible  techniques  being  used  by  the  private  bar  (accepting  files  on  a  speculative  basis; 
agreeing  to  perform  limited  services  with  clients  doing  the  rest). 

(ii)  Details  of  Summary 
a.  Criminal 

(1)  A  rea  Directors 

A.  Types  of  criminal  applicants  most  often  being  refused  as 
result  of  the  coverage  restrictions 

The  types  of  applicants  who  are  most  often  refused  certificates  seem  to  be  those  who  are 
facing  summary  conviction  or  less  serious  offences  where  jail  as  a  sentence  is  unlikely.  Such 
charges  may  include  impaired  driving;  Highway  Traffic  Act  offences;  simple  possession  of 
narcotics;  minor  thefts  (for  example,  shoplifting);  common  and  low  level  assault;  minor 
fraud;  minor  property  offences  and  disturbances;  first-time  offences;  and  smuggling  offences 
under  the  Excise  Tax  Act  (for  example,  around  Cornwall). 

There  are  a  few  indictable  offences  where  there  is  no  likelihood  of  incarceration  for 
which  certificates  have  been  refused  (for  example,  break  and  enter;  possession  over;  theft 
over— barely  over  $5,000).  Certificates  are  also  being  refused  more  often  for: 

young  offenders,  due  to  the  fact  that  both  the  young  offender  and  the  parents  are 
financially  assessed;  some  young  offenders  do  have  the  financial  means  to  retain 
private  counsel. 

those  persons  who  will  likely  lose  their  job  as  result  of  a  conviction  (for  example, 
taxi  drivers). 

A  few  area  directors  feel  that  the  legal  aid  coverage  of  criminal  matters  should  be 
restricted  even  further  with  respect  to  more  seasoned  criminals.  Their  rationale  for  this 
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restriction  is  that  it  is  an  abuse  of  the  Legal  Aid  Plan  to  provide  individuals  with  a  certificate 
if  they  are  repeatedly  committing  the  same  crime.  It  was  suggested  that  repeat  offenders 
should  be  refused  certificates  regardless  of  whether  the  offence  bears  a  likelihood  of 
imprisonment.  It  may  be  more  important  to  provide  a  first-time  offender,  who  was  charged 
with  shoplifting,  with  a  certificate  than  to  provide  one  to  a  more  seasoned  criminal. 

In  some  areas,  the  perception  is  that  the  existing  state  of  coverage  is  adequate  and  is 
close  to  what  was  intended  in  terms  of  the  original  policy  for  the  Ontario  Legal  Aid  Plan. 
Before  these  changes,  it  was  believed  that  coverage  had  extended  too  far  in  terms  of 
providing  legal  services  to  the  poor.  Others  believe  that  in  terms  of  financial  or  priority 
eligibility,  there  should  be  no  distinction  made  between  young  offenders  and  adults.  It  is 
believed  that  young  offenders  are  often  awarded  certificates  even  when  their  parents  earn  a 
substantial  living.  The  concern  is  that  parents  refuse  to  financially  assist  their  child  with 
respect  to  hiring  a  lawyer  as  they  know  their  child  will  be  able  to  get  a  legal  aid  certificate 
anyway. 

B.  What  are  refused  criminal  applicants  doing  with  respect  to 
the  charges  they  face?  Which  course  of  action  are  refused 
criminal  applicants  following  most  often? 

Most  area  directors  did  not  feel  in  a  position  to  answer  the  questions:  the  responses  were 
acknowledged  as  mainly  speculative.  However,  based  on  those  who  did  respond,  there  is  a 
perception  that  refused  applicants  are  most  often  going  to  court  unrepresented  and  often  using 
the  limited  services  of  duty  counsel.  Many  indicated  that  refused  applicants  are  going  to  duty 
counsel  to  enter  a  plea  as  they  feel  they  have  no  other  choice.  It  was  also  a  common 
perception  of  many  area  directors  that  many  refused  criminal  applicants  are  somehow  finding 
the  funds  to  retain  counsel. 

In  terms  of  young  offenders,  some  area  directors  felt  that  those  who  had  been  refused  a 
legal  aid  certificate  were  often  seeking  section  11(4)66  orders  even  in  circumstances  when 
their  parents  earned  a  lot  of  money.  Many  believed  that  young  offenders  would  usually  avail 
themselves  of  duty  counsel  services  if  they  were  not  represented  by  a  lawyer. 

The  overwhelming  majority  of  duty  counsel  were  of  the  opinion  that  refused  criminal 
applicants  were  pleading  guilty  most  often  in  order  “to  get  it  over  with”,  even  though  some 
have  legitimate  defences  to  the  charges.  In  this  situation,  duty  counsel  can  no  longer  assist 
them. 

(2)  Clinic  Directors 

A.  Are  clinics  being  approached  for  assistance  by  greater 
numbers  of  refused  applicants  for  criminal  certificates  as  a 
result  of  the  coverage  restrictions? 

The  answer  appears  to  be  “yes”.  However,  most  clinics  do  not  ask  whether  individuals 
approaching  the  clinic  have  been  refused  a  certificate.  As  a  result,  they  can  only  indicate  that 
their  clinic  is  being  approached  by  greater  numbers  of  people.  Such  increases  vary  anywhere 
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from  slight  (for  example,  Sharbot  Lake— six  percent)  to  dramatic  (for  example,  North  Bay- 
54  percent).  Those  clinics  which  have  seen  little  increase  tend  to  offer  two  explanations: 

(a)  The  public  knows  that  clinics  do  not  do  criminal  law;  some  clinics  are  even 
surprised  by  the  number  of  calls  given  the  fact  that  the  public  knows  what  services 
the  clinic  offers. 

(b)  The  legal  aid  office  acts  as  a  screening  device  and  will  not  refer  refused  applicants  to 
the  clinics. 

B.  Type  of  legal  problem  of  those  approaching  clinics 

The  following  tend  to  be  the  charges  laid  against  individuals  who  seek  assistance  from 
the  clinics:  impaired;  theft  under  (that  is,  shoplifting);  provincial  offences  including  those 
under  the  Highway  Traffic  Act ;  fraud  (especially,  social  assistance);  assaults;  break  and 
enters;  and  young  offenders  charged  with  shoplifting  or  break  and  enter.  Overall,  the  nature 
of  the  offences  for  which  the  assistance  of  clinics  are  sought  appears  to  be  more  serious  than 
before  the  changes. 

C.  Personal  situation  of  those  who  approach  clinic 

Not  surprisingly,  individuals  who  come  to  clinics  are  of  modest  means,  often  the  poorest 
of  the  poor.  They  are  frequently  confused  and  have  difficulty  even  articulating  the  nature  of 
their  problem.  This  confusion  sometimes  is  attributable  to  mental  illness.  Many  are  young 
offenders.  In  urban  areas  they  include  the  homeless,  immigrants  concerned  about  the  effect 
that  a  conviction  will  have  on  their  status,  and  the  disabled.  In  northern  and  rural  areas  they 
could  include  natives  and  the  illiterate  or  semi-illiterate. 

D.  Services  provided  by  clinic 

Many  clinics  see  themselves  acting  as  referral  centres  and  clearing  houses,  particularly  in 
more  rural  areas  where  few  points  of  access  to  the  “system”  exist.  Such  referrals  would  be  to 
resources  such  as:  the  lawyer  referral  service  (for  half  an  hour  of  free  legal  consultation); 
student  clinics  (depending  on  whether  one  exists  in  the  community;  the  seriousness  of  the 
offence;  and  timing,  as  students  may  be  in  exams  or  on  holidays);  the  criminal  hotline;  back 
to  the  legal  aid  office;  lawyers  in  local  private  bar  because  some  will  give  a  free  consultation; 
and  a  duty  counsel  clinic. 

In  addition,  some  clinics  provide  self-help  information  and  assist  in  document 
preparation;  as  well  some  may  provide  advice  about  criminal  procedure  (for  example,  the 
right  to  disclosure  from  the  Crown).  Some  clinics  provide  these  services  through  “duty 
counsel”  at  the  clinics.  In  at  least  one  instance  this  service  is  provided  through  the 
cooperation  of  the  private  bar:  there  has  been  a  general  duty  counsel  service  offered  three 
afternoons  a  week  at  the  Sudbury  clinic  by  members  of  the  private  bar  since  1983.  The 
Flemingdon  clinic  (Don  Mills)  provides  criminal  law  services  for  the  deaf  as  it  has  a  member 
of  its  staff  who  can  communicate  with  those  having  this  handicap. 

In  rural  areas,  the  isolated  lives  people  often  lead,  a  lack  of  public  transportation,  and  the 
lack  of  other  community  supports  and  organizations  increase  the  need  for  accessible  and 
locally  visible  legal  services.  In  response  to  community  demand,  the  clinic  in  Sharbot  Lake  is 
providing  services  in  summary  criminal  matters  where  legal  assistance  would  otherwise  not 
be  available.  Lawyers  at  the  clinic  also  serve  as  duty  counsel  in  provincial  offences.  Since  the 
closest  legal  aid  area  office  is  over  70  kilometres  away  in  Kingston,  the  clinic  takes  legal  aid 
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applications  from  those  on  social  assistance.  If  the  clinic  cannot  assist  a  person  because  the 
offence  they  are  charged  with  bears  a  likelihood  of  incarceration,  the  clinic  would  encourage 
them  to  apply  for  a  legal  aid  certificate. 

Some  clinics  in  northern  Ontario  must  meet  a  broader  range  of  legal  needs  than  their 
urban  counterparts  because  there  are  no  alternative  service  providers.  In  addition  to  providing 
summary  advice  on  criminal  matters,  the  Kenora  clinic  provides  legal  services  in  some  areas 
of  criminal  law  including  representation  for  provincial  offences  including  Games  and  Fish 
Act,  Highway  Traffic  Act,  Trespass  Act,  and  Liquor  Licence  Act  offences. 

(3)  Review  Counsel  at  Student  Legal  A  id  Clinics 

A.  Are  student  clinics  being  approached  for  assistance  by 
greater  numbers  of  refused  applicants  for  criminal 
certificates  as  a  result  of  the  coverage  restrictions? 

All  the  student  legal  aid  clinics  report  a  significant  increase  in  applicants.  For  example, 
at  the  University  of  Toronto  clinic,  within  the  past  two  years,  the  proportion  of  criminal  files 
has  grown  from  30  percent  to  a  current  56  percent  of  all  open  files;  formerly  the  University 
of  Windsor  student  clinic  used  to  get  only  a  few  files  a  term  whereas  it  now  gets  up  to  400 
files  per  term  (though  the  increase  is  thought  to  be  attributable  not  only  to  changes  to  the 
Legal  Aid  Plan  but  also  to  the  new  diversion  program  available  regarding  sentencing). 

B.  Type  of  legal  problem  of  those  approaching  student  clinics 

They  are  tending  to  see  more  serious  matters.  Many  of  the  accused  used  to  be  charged 
with  offences  such  as  shoplifting,  peace  bonds,  and  minor  assaults.  Now  the  charges  include 
impaired  driving  and  the  full  range  of  assaults  (for  example,  with  a  weapon,  causing  bodily 
harm,  etc.). 

C.  Services  provided  by  student  clinic 

The  students  are  representing  accused  on  summary  conviction  matters  from  as  early  as 
setting  a  date  for  trial  to  sentencing.  However,  some  clinics  are  seeing  the  accused  later  on  in 
the  process,  sometimes  after  their  fourth  appearance  in  court.  Some  clinics  have  a  policy  of 
only  taking  the  case  if  the  accused  is  a  refused  applicant.  Most  student  clinics  will  only  accept 
a  case  if  there  is  no  likelihood  of  incarceration.  However,  some  clinics  have  taken  on  cases 
where  the  accused  may  be  facing  a  period  of  incarceration;  where  the  clinic  sees  no  other 
viable  alternative.  If  there  is  a  likelihood  of  incarceration,  most  student  clinics  have  a  policy 
of  writing  a  letter  to  the  local  Area  Legal  Aid  Office  asking  them  to  reconsider  the  denial  of  a 
certificate. 

(4)  Criminal  Duty  Counsel 

A.  Is  duty  counsel  being  approached  for  assistance  by  greater 
numbers  of  refused  applicants  for  criminal  certificates  as  a 
result  of  the  coverage  restrictions? 

All  duty  counsel  interviewed  said  that  they  are  being  approached  by  greater  numbers  of 
unrepresented  accused,  but  many  prefaced  their  response  by  indicating  that  they  do  not 
inquire  whether  the  person  has  already  applied  for  a  legal  aid  certificate  but  was  refused.  In 
addition,  most  duty  counsel  were  unable  to  say  by  what  percent  the  numbers  had  increased  as 
there  are  no  statistics  kept.  Duty  counsel  who  attempted  to  estimate  the  increase  in 
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unrepresented  accused  gave  figures  ranging  between  20  percent  and  50  percent  depending  on 
the  courthouse. 


B.  Type  of  legal  problem  of  those  approaching  duty  counsel 

Individuals  are  seeking  assistance  for  a  broad  range  of  offences.  Some  duty  counsel 
suggested  they  were  seeing  more  impaired  driving  and  assault  (including  domestic)  charges. 

C.  What  are  refused  criminal  applicants  doing  according  to  duty 
counsel? 

The  following  are  some  of  the  actions  taken  by  those  refused  certificates: 

most  often  they  appear  to  be  pleading  guilty  to  get  the  process  over  with 

some  show  up  unrepresented  on  the  date  of  trial  and  realize  that  duty  counsel  are  no 
longer  available  to  them;  they  then  frequently  plead  guilty  on  the  trial  date 

some  will  hire  a  lawyer  if  they  can  afford  one  (though  some  duty  counsel  estimate 
that  90  percent  cannot  fmd  funds) 

some  adult  accused  are  going  to  student  clinics  (which  are  getting  overloaded) 
some  young  offenders  in  Toronto  go  to  the  Justice  for  Children  and  Youth  clinic. 

(5)  Broader  Implications  of  the  Refusal  of  Criminal  Applicants 
A.  Use  of  duty  counsel 

There  is  increasing  pressure  on  duty  counsel  to  supply  more  complete  services  to 
unrepresented  accused.  Many  believe  that  the  use  of  duty  counsel  is  not  a  proper  solution  as 
they  cannot  provide  full  and  adequate  legal  representation.  Duty  counsel  do  not  have  the  time 
nor  the  resources  for  proper  representation  of  unrepresented  parties.  For  example,  there  are 
many  borderline  bail  cases  where  duty  counsel  cannot  put  in  the  same  effort  that  private 
counsel  would  be  able  to. 

The  role  of  duty  counsel  cannot  parallel  that  of  a  solicitor-client  relationship.  Yet  there  is 
pressure  to  expand  duty  counsel  services.  At  some  courts,  some  judges  are  asking  duty 
counsel  to  assist  unrepresented  accused  at  trial  even  though  they  know  that  this  is  not  within 
such  counsel’s  mandate.  Duty  counsel  are  also  spending  more  of  their  time  doing  bail 
hearings  than  ever  before.  These  proceedings  are  problematic  given  the  fact  that  duty  counsel 
do  not  have  adequate  time  to  prepare  the  evidence  and  facts  for  a  bail  hearing.  In  some  areas 
outside  Toronto,  some  per  diem  duty  counsel  are  refusing  to  do  bail  hearings  as  they  do  not 
have  enough  time  to  gather  all  of  the  evidence. 

Many  duty  counsel  are  being  overworked,  and  some  feel  they  are  providing  limited 
assistance  to  accused  persons  as  often  they  are  merely  asked  to  “rubber-stamp”  pleas  by  the 
Crown  or  judge.  Others  feel  that  their  role  of  providing  advice  to  accused  is  being 
compromised  as  they  spend  too  much  time  doing  remands  in  set-date  court.  Sometimes  they 
feel  like  they  are  simply  being  “messengers”.  A  few  duty  counsel  said  that  they  felt  that 
judges  and  accused  do  not  have  much  confidence  in  duty  counsel  as  they  know  that  they  often 
only  have  five  to  ten  minutes  to  speak  to  the  individual  accused,  and  they  do  not  have  the  time 
to  collect  proper  evidence. 

Recently,  the  Law  Society  of  Upper  Canada  has  directed  that  duty  counsel  in  a  limited 
number  of  courts  no  longer  perform  court  services  without  a  financial  eligibility  test.  It  is  the 
view  of  many  duty  counsel  that  the  administration  of  a  means  test  in  the  Toronto  criminal 
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courts  has  been  largely  unsuccessful,  as  very  few  unrepresented  accused  fail  to  qualify  (one 
estimate  was  approximately  three  percent).  One  of  the  main  problems  is  the  fact  that  the  test 
is  very  time-consuming  to  administer,  and  more  time  could  have  been  spent  with  those 
accused  persons  who  do  qualify.  However,  financial  eligibility  tests  appear  to  be  working 
well  in  the  Ottawa  courts.  Nevertheless,  it  was  indicated  by  all  duty  counsel  that  a  financial 
means  test  is  entirely  inappropriate  for  “in-custody”  matters. 

B.  Unrepresented  accused— More  guilty  pleas 

There  is  a  strong  concern  among  the  majority  of  duty  counsel  interviewed  that  refused 
criminal  applicants  are  not  getting  proper  legal  advice  or  representation  on  the  charges  they 
are  facing,  and  they  are  simply  pleading  guilty  when  they  are  either  innocent  or  may  have  a 
legitimate  defence.  It  is  believed  that  those  least  able  to  represent  themselves,  such  as  recent 
immigrants  and  those  suffering  from  mental  illnesses,  are  the  most  adversely  impacted  as 
they  need  proper  legal  representation.  They  often  feel  that  they  have  no  other  choice  but  to 
enter  a  guilty  plea  as  they  are  very  intimidated  by  the  system  and  specifically  the  prospect  of 
having  to  represent  themselves. 

Some  feel  that  defences  are  not  being  put  forward,  especially  for  first-time  offenders,  as 
they  are  unfamiliar  with  the  criminal  justice  system  or  procedure.  The  criminal  justice  system 
is  not  user  friendly.  Although  there  are  constitutional  rights,  accused  persons  cannot  afford  to 
claim  them  because  of  lack  of  proper  legal  representation  (for  example,  regarding  statements 
made  to  the  police). 

In  addition,  many  unrepresented  accused,  particularly  first-time  offenders,  do  not  fully 
realize  the  significance  of  a  guilty  plea  nor  the  long-term  consequences  of  having  a  criminal 
record,  such  as  restrictions  on  travel  outside  Canada  (for  example,  being  unable  to  cross  the 
Canada— United  States  border)  and  the  adverse  effects  on  future  employment  opportunities 
(for  example,  unable  to  get  employment  where  bonding  is  required).  Others  who  have 
pleaded  guilty  may  end  up  going  to  jail  as  they  are  unable  to  pay  the  fme  or  because 
mitigating  circumstances  are  not  put  into  evidence.  All  this  may  ultimately  lead  to  generally 
higher  rates  of  incarceration  (with  increased  social  costs  of  various  kinds). 

C.  Constraints  on  judicial  resources  and  court  delays 

Unrepresented  accused  place  substantial  strains  on  the  system.  There  appear  to  be  more 
adjournments:  for  example,  the  accused  applying  for  legal  aid  is  refused,  comes  back,  and 
then  asks  for  an  adjournment  in  order  to  prepare.  If  there  is  a  trial  date  set,  the  accused 
sometimes  fails  to  appear,  or  appears  but  then  pleads  guilty. 

If  there  is  a  trial,  it  will  be  slower  as  the  accused  tries  to  represent  himself  (or  herself). 
At  trial  accused  often  do  not  take  advantage  of  their  procedural  rights;  this  failure  may  be  as 
basic  as  failing  to  bring  witnesses.  Judges  are  now  forced  to  try  to  compensate  and  may  no 
longer  be  neutral  or  seen  to  be  neutral. 

D.  Young  offenders 

If  unrepresented,  young  offenders  are  not  getting  alternative  measures,  they  may  label 
themselves  as  bad  kids  and  perceive  themselves  as  part  of  the  criminal  justice  system.  Some 
young  offenders  feel  pressure  from  their  family  to  plead  guilty.  At  the  same  time  some  young 
offenders  are  pleading  guilty  when  they  should  not  and  are  not  realizing  the  consequences  of 
having  a  criminal  record.  Others  are  learning  to  bypass  the  legal  aid  system  by  getting  orders 
under  the  Young  Offenders  Act  directing  the  legal  aid  office  to  give  them  a  certificate. 
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E.  Longer  detention  periods 

Several  duty  counsel  suggested  that  some  accused  are  spending  longer  periods  in  custody 
because  they  have  been  denied  bail.  The  further  result  of  this  is  that  some  accused  will  lose 
their  jobs  and  therefore  families  will  be  separated  for  longer  periods  of  time,  which  could 
lead  to  the  breakdown  of  some  families. 

F.  Lawyers  and  legal  aid 

Criminal  lawyers  are  not  doing  as  well  financially,  as  many  accused  cannot  find  the  fees 
to  pay  them.  Some  lawyers  are  decreasing  the  amount  of  fees  that  they  will  charge  or  are 
getting  a  retainer  up  front.  Many  lawyers  are  being  more  flexible  regarding  the  payment 
arrangements  and  fee  structure.  In  addition,  more  lawyers  are  doing  pro  bono  work.  Younger 
lawyers  are  doing  more  legal  aid  work,  as  senior  and  more  experienced  counsel  are  now 
refusing  to  accept  legal  aid  certificates  in  many  areas  of  the  province  as  they  are  unable  to 
earn  enough  money  (for  example,  the  Districts  of  Cochrane  and  Kenora).  In  certain 
communities  (for  example,  Sioux  Lookout),  there  are  currently  no  lawyers  who  are  willing  to 
take  on  legal  aid  certificates.  As  well,  many  members  of  the  private  bar  in  Sudbury  are  no 
longer  taking  on  certificates,  and  those  who  have  been  issued  certificates  are  having  to  go  as 
far  as  Thunder  Bay  or  Kenora  in  order  to  fmd  a  lawyer  who  will  take  them.  However,  other 
areas  seem  to  not  have  been  as  impacted  by  the  cuts  and  there  are  still  plenty  of  lawyers 
willing  to  accept  legal  aid  certificates  (for  example,  Lanark  district). 

b.  Family  Matters 

(1)  A  rea  Directors 

A.  Types  of  family  applicants  most  often  being  refused  as  result 
of  the  coverage  restrictions 

The  majority  of  area  directors  (and  clinic  directors)  indicated  that  family  law  was  the 
area  most  severely  impacted  by  the  coverage  restrictions.  From  1996  until  April  1997,  most 
family  law  matters  were  excluded  from  coverage  by  the  Legal  Aid  Plan.  Certificates  were 
only  available  for  first  priority  cases  (where  the  safety  of  a  spouse  or  child  is  at  risk  or  to 
ensure  that  a  parent  can  obtain  custody  of  a  child  when  custody  has  not  been  established). 

However,  many  area  directors  said  that  these  issues  should  now  be  resolved,  as  coverage 
has  been  extended  to  Priority  Two  matters  (including  variations  of  custody  and  support, 
enforcement  of  support,  initial  applications  for  access  to  maintain  an  established  parent-child 
bond,  and  preservation  of  property  if  there  is  a  risk  of  dissipation).  In  addition,  lawyers  are 
now  able  to  ask  for  one  additional  authorization  of  time  to  work  on  the  major  issue  in  a 
difficult  case.  The  following  information  is  based  on  experience  with  the  cuts  before  the 
further  changes  on  April  1,  1997. 

The  following  are  the  certificates  that  were  most  often  being  refused:  applications  for 
access  order;  enforcement  of  access  order;  divorces;  support  order;  enforcement  of  support 
order;  custody;  variations  of  support,  custody,  or  access;  garnishment  of  employment 
insurance  benefits  for  family  support  payments;  property  division;  children  (for  example,  16 
years  old)  on  welfare  seeking  support  from  parents;  and  separation  agreements. 

B.  Personal  characteristics  of  refused  family  applicants 

The  cuts  affected  both  men  and  women.  Women  refused  were  often  those  who  could  not 
demonstrate  risk  of  injury  or  harm  to  themselves  or  to  their  children;  mentally  abused  women 
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with  children  where  the  husband  is  refusing  to  provide  support;  single  mothers  seeking 
custody  and  support;  and  damaged  families  but  not  those  who  qualified  for  Priority  One  (for 
example,  no  clear  evidence  of  physical  violence).  Men  being  refused  were  denied  access  to 
their  children  or  were  having  their  access  interfered  with. 

C.  What  are  refused  family  applicants  doing  with  respect  to  the 
legal  requirements  they  face?  Which  of  theses  various 
courses  of  action  are  refused  family  applicants  following 
most  often? 

Many  rejected  applicants  attempt  to  represent  themselves  (estimates  range  from  50  to  80 
percent).  Where  duty  counsel  are  available  in  provincial  and  Unified  Family  Court,  there  is 
very  heavy  reliance  on  these  services.  Many  are  doing  nothing  and  are  trying  to  cope  with 
whatever  circumstances  they  fmd  themselves  in. 

Others  occasionally  fmd  funds  (from,  for  example,  a  new  partner).  Some  women  go  to  a 
women’s  shelter  as  a  short-term  response.  Some  clinics  are  providing  limited  family  law 
services;  others  are  experimenting  with  “self-help”  kits  or  providing  workshops.  Some  use 
independent  paralegals  offering  their  services  directly  to  the  public. 

(2)  Clinic  Directors 

A.  Are  clinics  being  approached  by  a  greater  number  of  refused 
applicants  for  family  certificates  as  a  result  of  the  coverage 
restrictions? 

Since  the  cutbacks  to  legal  aid  certificates  in  April  1996,  most  clinics  are  seeing  a 
significant  increase  in  requests  for  assistance  in  family  law  matters  from  people  who  have 
either  been  denied  a  certificate  or  discouraged  from  applying  by  the  authorities. 

The  increase  has  been  from  marginal  (for  example,  east  Toronto— ten  percent)  to 
dramatic  (for  example,  Windsor  and  North  Bay— 100  percent).  These  increases  involve 
mainly  summary  advice  and  referrals.  Some  people  have  told  the  clinic  they  are  being 
referred  to  the  clinic  by  the  legal  aid  office  even  though  these  offices  know  clinics  do  not  do 
family  law. 

B.  Personal  situation  of  those  approaching  clinics 

Not  surprisingly,  individuals  are  usually  poor  and  often  desperate,  and  mostly  women.  In 
addition  to  the  many  problems  they  may  face,  they  may  be  female  immigrants  and  refugee 
claimants  (whose  status  can  be  affected  by  their  partner).  Moreover,  they  need  help  in 
expressing  their  position,  even  to  their  counsel  or  agent,  for  many  reasons,  including 
language  and  cultural  barriers,  lack  of  education  or  literacy,  disability,  fear  and  intimidation, 
distrust,  and  homelessness. 

C.  Service  provided  by  clinics 

Many  clinics  expressed  reservations  about  doing  family  law.  They  feared  that  it  would 
either  detract  from  their  focus  on  poverty  issues  or  that  they  were  not  adequately  trained  to 
provide  proper  legal  advice  or  representation. 

D.  Summary  advice 

Most  clinics  provide  unrestricted  access  to  summary  advice  which  serves  as  a  valuable 
tool  to  identify  the  legal  needs  of  low-income  residents.  It  is  only  by  providing  this  level  of 
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service  that  clinics  are  in  a  position  to  anticipate  the  needs  and  priorities  that  evolve  in  the 
delivery  of  service.  However,  this  practice  is  not  uniform  because  some  clinics  do  not 
provide  summary  advice  on  family  matters  at  all. 

E.  Referrals 

Referrals  done  by  the  clinics  include:  giving  the  number  of  the  lawyer  referral  service; 
sending  the  person  to  the  legal  aid  office  (if  they  have  not  already  applied);  suggesting  the 
possibility  of  a  member  of  the  private  bar;  sending  women  to  women’s  centres  where  they  are 
available  (for  example,  in  North  York,  victims  of  domestic  violence  get  two  free  hours  of 
service  from  a  lawyer;  in  Windsor,  they  can  obtain  summary  advice);  sending  the  person  to 
duty  counsel  family  law  advice  or  self-help  clinics  often  run  by  OLAP  area  offices  (where 
such  services  exist);  and  suggesting  the  possibility  of  using  duty  counsel  in  court  where  this 
service  exists. 


F.  Other  services 

Some  clinics  have  self-help  kits  and  pamphlets.  Others  provide  workshops:  for  example, 
South  Ottawa  Community  Legal  Services  will  be  offering  a  workshop  to  Somali  immigrant 
women  who  need  assistance  and  advice  on  uncontested  divorces.  The  clinic  has  arranged  for 
several  local  private  family  practitioners  to  run  the  workshop  on  a  pro  bono  basis.  They  are 
planning  a  similar  workshop  which  will  be  open  to  other  people  with  family  law  matters  in 
the  fall  of  1997.  Some  clinics  will  assist  individuals  with  appealing  the  denial  of  their 
certificate.  Others  may  help  in  providing  precedents  on  a  limited  basis. 

A  limited  number  of  clinics  are  involved  in  providing  more  encompassing  services  in  the 
area  of  family  law.  For  example,  Simcoe  Legal  Services  Clinic  used  to  provide  some  family 
law  services  in  the  1980s.  In  1990,  the  Clinic  submitted  a  proposal  to  the  Legal  Aid  Plan  and 
the  Law  Society  of  Upper  Canada  to  provide  some  family  law  services  in  the  form  of  a  pilot 
project.  Historically,  there  have  been  very  few  lawyers  in  Simcoe  County  who  would  agree 
to  undertake  legal  aid  certificates.  Currently,  there  may  be  none,  or  at  most  one  practitioner 
available  to  undertake  all  legal  aid  certificates  granted. 

The  rural  Legal  Service  Clinic  in  Sharbot  Lake  takes  legal  aid  applications  for  those  on 
social  assistance  as  the  nearest  legal  aid  office  is  approximately  70  kilometers  away.  The 
clinic  will  appear  in  court  on  issues  of  custody,  restraining  orders,  and  orders  for  exclusive 
possession  of  the  matrimonial  home.  The  clinic  also  assists  in  the  preparation  of  documents 
on  behalf  of  a  client  who  can  then  get  assistance  from  duty  counsel  in  Kingston. 

(3)  Review  Counsel  at  Student  Legal  A  id  Clinics 

A.  Are  student  clinics  being  approached  by  greater  numbers  of 
refused  family  applicants? 

Most  student  clinics  are  being  approached  for  assistance  by  a  significant  number  of 
refused  applicants  for  family  certificates,  but  clinics  cannot  help  them  as  they  do  little  family 
law.  Therefore,  these  clinics  do  referrals  only.  Some  clinics  are  contemplating  initiating  some 
form  of  “assistant”  duty  counsel  program  providing  duty  counsel  are  interested  in  this 
possibility  and  are  willing  to  supervise. 
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(4)  Family  Duty  Counsel 

A.  Are  family  duty  counsel  being  approached  by  greater 
numbers  of  refused  applicants  for  family  certificates? 

There  are  only  a  small  number  of  Ontario  Legal  Aid  staff  lawyers  who  regularly  work  in 
the  family  courts  as  duty  counsel.  Those  who  were  interviewed  said  that  they  are  definitely 
being  approached  for  assistance  by  greater  numbers  of  unrepresented  litigants.  One  duty 
counsel  estimated  that  the  volume  of  people  they  were  assisting  had  increased  by  about  100 
percent  from  the  previous  year. 

B.  Types  of  legal  problems  of  those  approaching  duty  counsel 

There  are  a  broad  range  of  legal  problems,  including  support  and  access  issues;  variation 
of  support  orders  due  to  a  material  change  in  circumstances  (for  example,  loss  of  job);  men 
responding  to  an  application  for  support  from  the  Family  Support  Plan;  and  restraining  orders 
to  preserve  the  status  quo.  In  general,  duty  counsel  are  often  seeing  people  at  later  stages  of  a 
case  where  previously  they  would  have  been  represented  (for  example,  the  settlement  and 
case  conference  stage). 

C.  Services  being  provided  by  duty  counsel 

Duty  counsel  generally  provide  only  summary  advice.  They  may  assist  if  issues  are  not 
overly  complex  and  they  have  the  time  (for  example,  enforcement  of  a  support  order)  or  in 
matters  brought  without  notice.  They  usually  do  not  help  with  the  preparation  of  documents; 
though  they  may  give  a  person  some  assistance  with  possible  issues,  and  what  they  should 
include,  and  may  review  documents  such  as  affidavits  and  financial  statements  to  ensure  they 
are  properly  completed.  However,  one  duty  counsel  indicated  she  will  prepare  the  documents 
for  proceedings  without  notice  given  the  urgency  of  the  situation. 

(5)  Broader  Implications  of  Refused  Family  Applicants  Following 

these  Courses  of  Action 

A.  Use  of  duty  counsel 

Duty  counsel  are  being  used  in  record  numbers.  Yet  they  do  not  have  time  to  investigate 
the  merits  of  the  cases.  Sometimes  they  are  being  asked  to  take  on  too  much  and  they  cannot 
cope  with  the  volume.  For  example,  they  are  sometimes  required  to  be  involved  with  the 
preparation  of  documents  in  very  short  periods  of  time  (for  example,  one  half-hour)  when 
they  do  not  know  anything  about  the  individual.  They  are  having  to  do  a  lot  of  guesswork  (for 
example,  in  preparation  of  financial  statements)  and  often  they  do  not  get  all  of  the  relevant 
facts.  At  the  same  time,  duty  counsel  should  not  have  to  resort  to  becoming  intake  workers 
and  document  preparers;  they  believe  these  are  not  their  responsibilities. 

Duty  counsel  in  some  family  courts  are  now  having  to  administer  means  test  requests  for 
assistance  (for  example,  North  York,  Hamilton).  This  testing  may  expand  to  all  courts  in  the 
future.  Such  testing  is  seen  as  yet  another  burden  taking  up  time  that  could  be  used  to  assist 
other  individuals. 

B.  Unrepresented  litigants 

With  the  reduction  in  the  availability  of  family  law  certificates,  most  courts  are  being 
confronted  with  unprecedented  numbers  of  self-represented  litigants.  The  lack  of  certificates 
for  uncontested  divorces  and  simple  custody  and  support  matters  has  led  to  many  clients 
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appearing  in  the  family  courts  unrepresented  and  unprepared  to  deal  with  the  legal  issues 
facing  them.  Family  law  is  very  paper- intensive.  This  is  one  factor  that  makes  it  extremely 
difficult  for  unrepresented  persons  to  prepare  adequately  and  efficiently.  Documents  are 
usually  handwritten  and  done  very  poorly.  Financial  statements  must  be  in  proper  form  to  be 
acceptable.  Most  people  do  not  have  the  ability  to  accurately  advocate  their  position  to  the 
court  as  they  are  too  illiterate,  too  scared,  or  too  angry  to  present  their  cases  effectively. 
Unrepresented  persons  clog  the  courts.  Their  appearances  go  more  slowly,  and  they  do  not 
know  how  to  negotiate  a  settlement. 

There  is  potential  for  abuse  by  custodial  parents  who  know  that  the  access  parent  will  not 
have  legal  aid  assistance  to  deal  with  the  access  issue.  Many  people  are  agreeing  to  things  that 
they  should  not  (for  example,  they  should  not  necessarily  agree  to  give  the  other  side  interim 
custody).  Mediation  is  difficult  due  to  power  imbalances.  Judges  spend  a  great  deal  of  time 
assisting  unrepresented  persons.  If  persons  are  going  to  continue  to  be  unrepresented,  there 
needs  to  be  a  reduction  in  the  complexity  of  the  legal  process. 

C.  Disparate  impact  on  women 

Women  are  most  seriously  affected.  For  example,  men  are  not  being  forced  to  pay 
equalization  and  spousal  support  payments.  Women  are  not  seeking  pension  division  or  other 
property  they  are  entitled  to,  which  adversely  affects  their  ability  to  become  independent. 
They  may  become  impoverished,  which  leads  to  a  greater  reliance  on  social  assistance  (for 
example,  welfare  and  family  benefits).  Others  are  not  pursuing  support  claims  and  will  collect 
social  assistance  instead. 

Both  area  directors  and  clinic  directors  expressed  an  overwhelming  concern  that  many 
women  are  staying  in  unhappy,  abusive,  and  sometimes  violent  marriages  or  family  situations 
which  not  only  impact  on  children  but  also  result  in  increased  stress  levels  which  may  lead  to 
other  emotional  and  health  problems  (for  example,  depression,  poor  diets).  Others  have  said 
that  it  is  an  even  bigger  problem  for  immigrant  women. 

D.  Finding  funds  to  pay  for  a  lawyer 

One  area  director  in  the  northern  part  of  the  province  felt  that  lawyers  are  generally  not 
accepting  clients  on  an  “if  and  when”  basis.  An  area  director  in  the  Greater  Toronto  Area 
said  that  some  people  were  entering  into  agreements  with  lawyers  for  payment  on  a  cost 
recovery  basis  (for  example,  property  division).  Others  were  able  to  arrange  a  payment 
instalment  schedule  with  a  lawyer. 

There  are  some  delays  in  court  proceedings  in  order  to  raise  funds  to  retain  counsel. 
Some  area  directors  suggested  that  individuals  are  not  finding  the  funds  as  they  often  cannot 
go  to  relatives  to  ask  for  money  because  they  do  not  want  to  fund  the  break-up  of  a  family. 

E.  Lawyers  and  Legal  Aid 

Several  area  directors  felt  that  there  is  a  more  significant  problem  with  the  tariff  (for 
example,  the  restriction  in  the  number  of  hours  per  case)  and  not  with  what  is  being  covered. 
Limits  on  tariffs  affect  the  level  of  service.  Lawyers  are  having  to  act  quickly  and  focus  only 
on  the  important  matters. 

Lawyers  are  doing  more  pro  bono  work  particularly  if  they  have  previously  done  other 
legal  work  for  the  individual.  Many  lawyers  are  trying  to  be  accommodating  by  decreasing 
their  fees  and/or  making  payment  schedules.  Some  lawyers  are  doing  “shadow  work”,  which 
entails  preparing  documents  for  a  fee,  yet  they  will  not  put  their  name  on  a  document  as  the 
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solicitor  of  record.  There  may  be  paralegals  or  lawyers  doing  piecework,  but  they  will  not 

appear  in  court. 

c.  Immigration  Matters 

(1)  Area  Directors 

A.  What  types  of  applicants  for  immigration  certificates  are 
most  often  being  refused  as  a  result  of  the  coverage 

restrictions? 

Most  area  directors  reported  little  change  to  immigration  matters  as  a  result  of  the  cuts. 
At  the  same  time  individuals  with  immigration  problems  are  mostly  found  in  large  urban 
areas.  Many  of  those  who  complained  of  the  lack  of  coverage,  nevertheless,  suggested  that 

this  lack  of  coverage  predated  the  cuts. 

B.  What  are  refused  applicants  doing  with  respect  to  their  need 
for  representation?  What  are  refused  applicants  for 
immigration  certificates  doing  most  often? 

As  with  other  issues,  there  were  a  number  of  suggestions  regarding  what  refused 
applicants  are  doing  with  respect  to  their  situation:  for  example,  finding  funds  from  friends 
and  relatives  to  hire  a  lawyer;  going  to  the  special  clinic  for  immigration  matters  or  to 
another  clinic  (for  example,  the  South  East  Asian  Clinic);  seeking  assistance  from  various 
ethno-cultural  associations;  and  using  the  services  of  immigration  consultants  and  paralegals. 
In  addition,  fears  were  expressed  that  many  individuals  are  ignoring  the  procedures  and  are 
going  underground. 

(2)  Clinic  Directors 

A.  Are  you  being  approached  by  greater  numbers  of  refused 
applicants  for  immigration  certificates? 

Because  individuals  with  immigration  problems  are  concentrated  in  large  urban  areas, 
most  clinics  reported  no  change.  However,  those  in  large  cities  did  report  an  increase. 

B.  Services  being  offered  by  clinic 

The  services  being  offered  varied  from  clinic  to  clinic.  Some  clinics  provide  only 
summary  advice.  Other  clinics  do  only  refugee  applications.  Still  other  clinics  are  not  doing 
appeals  due  to  an  increased  workload.  Some  clinics  outside  Toronto  and  Ottawa  may  do  some 
Immigration  law  by  assisting  with  paperwork  but  do  not  have  the  resources  to  represent 
refugees  at  the  hearing;  in  some  cases,  some  clinics  may  work  with  a  Toronto  clinic  that  does 
immigration  work. 

(3)  Review  Counsel  at  Student  Legal  Aid  Clinics 

A.  Is  the  student  clinic  being  approached  for  assistance  by 
greater  numbers  of  refused  applicants  for  immigration 
certificates  as  a  result  of  the  coverage  restrictions  introduced 
last  summer? 

All  of  the  clinics  (except  Osgoode)  did  not  know  if  they  were  being  approached  by 
greater  numbers  of  refused  applicants  for  immigration  certificates.  They  do  not  do  any 
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immigration  law  but  only  provide  referrals  to  community  clinics  or  other  immigrant  service 
organizations. 

The  Osgoode  student  clinic  (which  does  accept  immigration  matters)  has  seen  a  100 
percent  increase  since  last  year  for  two  reasons:  first,  due  to  a  decrease  in  certificates  being 
issued;  and,  second,  the  clinic  has  been  more  proactive  in  reaching  out  to  immigrant 
advocacy  groups. 

(4)  Broader  Implications  of  Refused  Applicants  for  Immigration 

Certificates 

A.  Unrepresented  litigants 

Refugee  claimants  are  not  only  unfamiliar  with  the  Canadian  legal  system  but  may  also 
be  unable  to  communicate  in  English  or  French.  Cultural  differences  and  traumas  from 
torture  and  persecution  also  present  barriers  to  effective  representation  which  requires  a 
specialized  approach.  Procedures  before  the  Immigration  and  Refugee  Board  are  extremely 
complex  (for  example,  disclosure),  especially  for  unrepresented  parties. 

B.  Finding  the  funds  to  pay  counsel  and  legal  aid 

Individuals  will  usually  retain  counsel  if  they  can  afford  it;  however,  most  have 
exhausted  their  resources  in  making  their  way  to  Canada  and  cannot  afford  a  private  retainer. 
Finding  funds  for  a  lawyer  can  put  pressure  on  families  and  communities.  Some  lawyers  may 
set  up  a  payment  plan  or  do  pro  bono  work  in  the  hope  of  future  retainers.  Some  individuals 
suggested  that  many  lawyers  refused  legal  aid  certificates  due  to  a  decrease  in  tariff  rates. 

C.  Clinics 

There  is  an  increase  in  the  workload  on  clinics.  Some  clinics  have  opted  to  focus  their 
attention  on  refugee  applications  and  earlier  stages  of  the  immigration  process  in  order  that 
they  may  assist  more  people.  Appeals  are  usually  referred  out  as  they  are  very  resource¬ 
intensive. 

Some  clinics  that  do  not  offer  immigration  services  are  feeling  pressure  to  do  so. 
Ironically,  however,  specialty  immigration  clinics  in  Toronto  are  not  very  busy. 

d.  Other  Civil  Matters 

(1)  A  rea  Directors 

A.  What  types  of  applicants  for  certificates  of  other  civil  matters 
are  most  often  being  refused  as  a  result  of  the  coverage 
restrictions? 

Some  area  directors  commented  on  the  fact  that  the  coverage  restrictions  for  other  civil 
matters  were  introduced  earlier  than  April  1996  during  the  first  round  of  cuts.  In  any  event 
the  list  of  issues  being  refused  certificates  includes:  debt  actions  (to  either  sue  or  defend); 
wrongful  dismissal;  medical  malpractice  (sometimes  disbursements  are  still  covered); 
personal  injury-negligence  (sometimes  disbursements  are  still  covered);  property  disputes; 
and  workers’  compensation. 

At  the  same  time  some  legal  aid  offices  still  do  provide  certificates  for  other  civil  matters 
because,  for  example,  there  may  not  be  a  clinic  in  that  district.  A  few  legal  aid  offices 
acknowledged  that  they  are  issuing  certificates  for  some  other  civil  matters  even  though  they 
are  not  supposed  to. 
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B.  What  are  refused  applicants  doing  with  respect  to  their 
problem?  What  are  other  refused  civil  applicants  doing  most 
often? 

Some  individuals  succeed  in  having  lawyers  take  the  case  on  a  speculative  basis,  hoping 
to  recover  fees  from  a  judgment  or  settlement.  Many  individuals  represent  themselves  in 
small  claims  court  and  before  administrative  tribunals  if  they  cannot  obtain  assistance  from 
community  or  student  clinics.  Some  individuals  use  duty  counsel  clinics  where  they  exist. 

Some  people  simply  do  nothing. 

(2)  Clinic  Directors 

A.  Are  clinics  being  approached  for  assistance  by  greater 
numbers  of  refused  applicants  for  certificates  for  other  civil 
matters? 

Clinics  are  experiencing  a  marginal  to  dramatic  increase  in  seeing  individuals  with  these 
problems. 

B.  Services  provided  by  clinic 

Clinics  provide  summary  advice  regarding  a  number  of  matters,  including  employment 
standards  and  employee  rights;  wrongful  dismissals;  consumer-related  claims;  wills  and 
estates;  and  landlord  and  tenant.  Some  clinics  encourage  self-help  by  providing  kits  for  small 
claims  court  and  wrongful  dismissal  actions;  some  offer  assistance  with  filling  out  forms  (for 
example,  they  may  complete  a  statement  of  defence  so  a  person  would  not  have  a  default 
judgment  entered  against  them).  They  provide  referrals  to  the  private  bar  (who  may  take 
cases  pro  bono  or  on  a  speculative  basis);  to  the  lawyer  referral  service;  to  Dial-a-Law;  and 
to  duty  counsel  clinics. 

In  Ottawa  three  clinics  have  a  joint  project  involving  duty  counsel  for  landlord  and  tenant 
matters.  These  duty  counsel  provide  early  advice  to  individuals  when  they  attend  at  court  for 
the  first  hearing  of  landlords’  application  for  eviction.  As  a  result  many  applications  based  on 
tenant’s  arrears  are  settled. 

Rural  Legal  Services  in  Sharbot  Lake  does  some  small  claims  work  (for  example,  debt- 
related),  worker’s  compensation,  wills  (for  seniors  and  those  on  a  fixed  income),  and 
consumer-related  claims  (shoddy  repair  work).  They  either  provide  representation  or  give 
summary  advice  and  send  clients  to  a  private  lawyer  (for  example,  medical  malpractice  or 

personal  injury). 

(3)  Review  Counsel  at  Student  Legal  A  id  Cl inics 

A.  Are  student  clinics  being  approached  for  assistance  by 
greater  numbers  of  refused  applicants  for  other  civil  matters? 

These  clinics  were  evenly  divided  between  those  experiencing  an  increase  in  individuals 
seeking  assistance  and  those  that  have  not  experienced  an  increase. 

B.  Services  provided  by  student  clinics 

The  services  provided  by  the  student  clinics  vary  substantially.  For  example,  at  the 
University  of  Ottawa,  students  appear  as  duty  counsel  before  the  registrar  on  first 
appearances  at  landlord  and  tenant  court  and  they  are  also  doing  some  human  rights  law. 
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At  the  University  of  Windsor,  students  represent  individuals  on  landlord  and  tenant, 
consumer,  and  employment-related  issues. 

Most  student  clinics  provide  representation  in  small  claims  court. 

(4)  Broader  Implications  of  Refused  “ Other  ”  Civil  Applicants 

A.  Unrepresented  litigants 

As  with  other  categories,  there  is  a  higher  demand  on  court  services  because  most 
individuals  do  not  know  how  the  judicial  system  works. 

B.  Wrongful  dismissal  actions 

Since  certificates  are  not  being  issued  for  wrongful  dismissal  actions,  unscrupulous 
employers  may  continue  to  harass  or  exploit  their  employees.  It  will  be  easier  for  employers 
to  fire  employees,  and  people  may  stay  in  jobs  where  they  are  working  in  unsafe  or  even 
exploitative  conditions. 

C.  Private  arrangements  with  lawyers 

More  lawyers  are  entering  into  agreements  where  the  fees  are  taken  on  a  cost-recovery 
basis;  others  may  make  instalment  arrangements.  Most  smaller  firms  will  not  be  able  to  fund 
a  lawsuit;  cases  are  more  likely  to  be  accepted  by  a  larger  firm.  There  is  little  incentive  for 
lawyers  to  accept  personal  injury,  medical  malpractice,  and  product  liability  cases  on  a 
disbursement-only  basis.  To  recognize  a  common  practice,  contingency  fee  arrangements 
should  be  allowed.  More  lawyers  would  then  take  such  suits  to  the  benefit  of  clients  with 
valid  claims  but  no  money. 

(d)  Summary 

Given  constraints  of  money  and  especially  time,  collecting  information  from  three 
additional  sources  regarding  unmet  legal  needs  and  the  operation  of  legal  aid  were 
contemplated: 

first,  interviews  with  those  closely  linked  to  the  day-to-day  operation  of  the  Plan; 

second,  observations  in  various  courts  and  selected  administrative  tribunals  to 
witness,  firsthand,  the  impact  of  cuts  on  these  proceedings;  and, 

third,  contacting  and  interviewing  a  representative  sample  of  rejected  applicants  for 
legal  aid  (particularly  those  who  had  been  rejected  because  of  curtailed  coverage) 
regarding  what,  if  anything,  they  did  about  the  problem  for  which  they  had  sought 
assistance  from  the  Plan. 

For  reasons  elaborated  in  the  paper,  only  interviews  were  conducted.  In  late  April  1997, 
78  individuals  were  interviewed  and  they  included:  a  sample  of  area  directors  and  directors  of 
clinics,  the  review  counsel  at  all  the  student  legal  aid  clinics,  and  a  sample  of  the  salaried  duty 
counsel. 

With  appropriate  modifications  to  take  account  of  their  varied  roles,  interviewees  were 
asked  about  criminal,  family,  immigration,  and  other  civil  matters.  For  each  of  these 
categories  interviewees  were  asked: 

-  What  types  of  applicants  for  criminal,  family,  etc.  are  most  often  being  refused  as  a 
result  of  the  coverage  restrictions? 
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What  is  the  interviewee’s  perception  of  what  refused  applicants  are  doing  with 

respect  to  the  issues  they  face? 

What  is  the  interviewee’s  perception  of  the  relative  frequency  of  these  various 
courses  of  action? 

What,  in  the  interviewee’s  opinion,  are  the  broader  implications  of  refused 
applicants  following  these  courses  of  action? 

The  following  are  the  highlights  of  those  interviews. 

Curtailment  of  Coverage 

Family  was  the  area  most  severely  affected  by  the  cuts  in  coverage;  in  1996,  until  April 
1997  most  family  matters  were  excluded  from  coverage.  However,  there  was  a  noticeable 
effect  on  criminal  and  civil  matters  (unjust  dismissal  claims  were  frequently  cited).  The 
impact  on  immigration  seemed  less  significant  but  this  could  be  because  of  the  limited 
coverage,  in  any  event,  or  because  immigration  matters  are  mostly  confined  to  large  urban 
areas. 

Action  Taken  by  Rejected  Applicants 

A  large  number  of  rejected  applicants  do  essentially  nothing.  In  criminal  this  entails 
pleading  guilty;  in  family  this  may  mean  staying  in  bad  or  even  abusive  situations  or  losing 
access  or  support;  in  immigration  it  could  mean  ignoring  the  process  and  “going 
underground”;  and,  in  other  civil  matters  it  means  not  asserting  a  claim  or  suffering  default 
judgment.  Increasingly,  some  individuals  attempt  to  represent  themselves.  A  large  number 
are  seeking  assistance  at  community  clinics.  Particularly  for  criminal  matters,  a  large  number 
of  individuals  are  going  to  student  legal  aid  clinics;  these  clinics  have  experienced  a 
substantial  increase  in  the  number  of  people  that  are  seeking  their  assistance.  There  has  been 
an  increased  use  of  independent  paralegals  offering  services  directly  to  the  public,  particularly 
in  family  and  in  immigration. 

Clinics 

Community  clinics  have  adopted  various  strategies  to  cope  with  the  increase  in  the 
number  of  individuals  seeking  their  assistance;  but  the  clinics  are  under  strain.  There  are 
exceptions,  but  most  still  do  not  do  criminal;  this  is  one  of  the  main  reasons  that  student 
clinics  have  experienced  the  increase  in  the  numbers  seeking  help  with  criminal  charges. 
Regarding  family,  immigration,  and  other  civil  matters,  some  clinics  accept  some  of  these 
files.  Other  clinics  try  to  refer  the  individuals  elsewhere,  for  example,  to  the  private  bar  or  to 
agencies  (in  the  case  of  certain  family  or  immigration  issues).  Some  have  set  up  self-help 
educational  programs  or  prepared  kits  so  that  individuals  can  represent  themselves. 

Duty  Counsel 

There  has  been  an  enormous  impact  on  duty  counsel  both  in  criminal  and  family  law. 
These  lawyers  are  devising  strategies  to  cope,  but  there  is  a  clear  recognition  that  the  limits 
on  the  role  of  these  counsel  and  resources  available  place  severe  strictures  on  what  they  are 

able  to  do. 

Implications 

As  noted  above,  many  individuals  who  essentially  do  nothing  are  having  their  legal  rights 
blunted  or  denied  altogether.  Those  who  represent  themselves  place  substantial  pressure  on 
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the  system:  there  are  more  delays;  duty  counsel  are  pressured  to  do  things  not  within  their 
responsibilities;  and  judges  are  required  to  devise  ways  to  somehow  assist  these  litigants. 
Community  clinics,  student  legal  aid  clinics,  and  duty  counsel  are  experiencing  enormous 
strains.  Some  lawyers  in  the  private  bar  are  no  longer  accepting  certificates  (when  they 
formerly  would  have);  however,  there  is  also  some  indication  of  increased  pro  bono  work  and 
flexible  techniques  being  used  by  the  private  bar  (accepting  files  on  a  speculative  basis; 
agreeing  to  perform  limited  services  with  clients  doing  the  rest). 

4.  STATISTICS  PRODUCED  BY  THE  ONTARIO  LEGAL  AID  PLAN 

(a)  Introduction 

This  part  of  the  paper  presents  and  discusses  a  variety  of  types  of  statistical  information 
reported  by  the  Ontario  Legal  Aid  Plan.  For  the  most  part,  these  statistics  were  obtained 
through  a  review  of  the  annual  reports  of  the  Plan.  They  describe  the  amounts  and  types  of 
legal  assistance  provided  to  eligible  clients  through  the  certificate  component  of  the  Plan  and 
through  its  duty  counsel  activities.  Notably,  the  Plan’s  annual  reports  contain  no  statistical 
information  on  the  activities  of  the  community  legal  clinics.  Information  on  the  clinics  was 
provided  to  the  Review  by  the  manager  of  Clinic  Funding,  and  is  reported  later  in  this 
section. 

For  the  purposes  of  this  review,  it  was  decided  to  present  ten  years  of  data  from  the 
Plan’s  annual  reports.  This  length  of  time  was  chosen  to  encompass  both  the  dramatic 
increase  in  the  delivery  of  legal  aid  services  (and  the  associated  costs)  in  the  early  half  of  the 
1990s,  and  the  recent  and  dramatic  cuts  in  both  these  services  and  costs.  In  this  effort,  we 
acknowledge  the  support  of  Plan  staff  who  made  available  to  us  data  for  fiscal  1996-97  (that 
is,  the  year  ending  March  31,  1997).  In  the  normal  course  of  events,  the  1996-97  Annual 
Report  would  not  have  been  released  until  early  1998.  For  this  reason,  the  data  presented  in 
this  report  for  1996-97  may  be  subject  to  revision  before  they  are  presented  in  fmal  form  in 
the  Annual  Report.  As  well,  some  of  the  financial  information  herein  may  be  subject  to 
revision  as  it  is  audited  before  fmal  presentation. 

In  addition,  the  Plan’s  accounting  approach  changed  in  fiscal  1995-96  from  a  “modified” 
cash  basis  to  an  accrual  basis.  In  simple  terms,  the  accrual  approach  recognizes  liabilities 
accrued  during  the  year  but  not  paid  as  of  the  fiscal  year  end,  while  the  cash  approach  does 
not.  An  example  of  a  significant  accrued  liability  would  be  lawyers’  bills  received  near  year 
end,  but  not  paid  before  March  31st. 

This  change  in  accounting  practice  has  meant  that  certain  overall  statistics  cannot  be 
presented  in  a  form  which  is  comparable  to  that  in  previous  annual  reports.  In  particular,  data 
reported  in  previous  annual  reports,  breaking  down  Plan  expenditures  and  sources  of  funding 
into  broad  categories,  will  not  be  available  in  future  annual  reports  in  a  form  which  allows 
direct  comparison  with  past  years. 

(b)  Analysis  of  Available  Statistics 

This  section  is  broken  into  three  parts.  The  first  part  discusses  the  certificate  component 
of  the  Plan,  the  second  part  discusses  the  services  delivered  through  duty  counsel,  while  the 
third  part  discusses  the  activities  of  the  community  legal  clinics. 
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(i)  Certificate  Services 

a.  Total  Applications ,  Certificates  Issued ,  and  Approval  Rates 

We  begin  this  presentation  with  overall  statistics  on  numbers  of  applications  for 
certificates,  certificates  issued,  and  application  approval  rates  for  the  period  1987-88  to 
1996-97.  Table  1  presents  numerical  data  on  these  variables,  and  Figure  1  presents  the  counts 
of  applications  and  certificates  issued  in  graphical  form.  Examination  of  Table  1  and  Figure  1 
reveals  that  the  total  number  of  applications  received,  the  total  number  of  certificates  issued 
and  the  overall  approval  rate  for  applications  all  peaked  in  1992-93.  Why  approval  rates 
should  have  increased  at  the  same  time  as  the  total  number  of  applications  is  an  interesting 
question  for  which  we  have  no  ready  answer.  However,  it  was  suggested  to  us  by  the  Plan 
that  a  new  financial  eligibility  test  and  broader  coverage  of  family  legal  aid  contributed  to  the 
increase  in  approval  rates  at  that  time. 

Since  1992-93,  all  of  these  statistics  have  fallen  off  to  the  point  where  in  1996-97,  both 
the  total  numbers  of  applications  and  certificates  issued  are  down  by  over  60  percent.  The 
decline  in  the  number  of  certificates  issued  includes  a  drop  of  approximately  56  percent  in 
criminal  certificates  issued.  The  biggest  declines,  however,  were  in  the  numbers  of  family 
certificates  issued,  which  showed  a  decline  between  1993-94  and  1996-97  of  approximately 
80  percent,  and  the  number  of  immigration  certificates  issued  which  showed  a  decline 
between  1991-92  and  1996-97  of  approximately  83  percent.  The  most  dramatic  single  decline 
occurred  in  family  between  1995-96  and  1996-97.  The  number  of  certificates  issued  fell  from 
38,186  to  13,973  for  a  63  percent  drop. 

A  further  breakdown  of  the  categories  within  criminal  and  family  is  not  available  for 
certificates  issued,  although  it  is  available  for  counts  of  completed  cases  (see  below).  It  would 
be  helpful  to  have  a  similar  breakdown  of  counts  of  certificates  issued  for  the  purposes  of 
future  monitoring  of  changes  in  the  Plan’s  operations. 

Table  I 


Counts  of  Legal  Aid  Applications,  Certificates  Issued  and  Application  Approval  Rate 

1987/88  to  1996/97 


1987-88 

1988-89 

1989-90 

1990-91 

1991-92 

1992-93 

1993-94 

1994-95 

1995-96 

1996-97 

No.  of  Criminal 
Issued 

59,744 

67,806 

78,382 

94,246 

113,524 

115,579 

107,431 

91,235 

73,464 

51,347 

No.  of  Family 
Issued 

29,765 

32,377 

40,526 

53,794 

61,704 

65,687 

60,779 

38,186 

13,973 

No.  of  Immigration 
Issued 

2,533 

13,487 

22,634 

33,442 

30,914 

16,617 

11,265 

8,337 

5,761 

Total  Certificates 
Issued 

102,816 

109,515 

132,439 

166,109 

212,089 

220,648 

201,959 

174,120 

129,683 

74,792 

Total  Applications 

132,321 

138,215 

164,503 

198,934 

250,415 

257,346 

241,902 

220,365 

171,741 

97,441 

Approval  Rate  (%) 

. 

77.7% 

79.2% 

80.5% 

83.5% 

84.7% 

85.7% 

83.5% 

79.0% 

75.5  %t 

76.8% 
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Figure  1 

Numbers  of  Legal  Aid  Applications  and  Certificates  Issued 
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In  order  to  understand  more  fully  the  underlying  bases  for  these  trends,  it  is  necessary  to 
look  at  these  data  broken  down  by  type  of  legal  aid.  Basic  data  for  these  examinations  are 
presented  in  Table  2,  which  provides  counts  of  completed  cases  by  type  of  legal  aid  given 
over  the  period  1987-88  to  1996-97.  We  begin  by  looking  at  criminal  legal  aid. 


b.  Criminal 

In  its  annual  reports,  the  Plan  has,  over  the  last  ten  years,  reported  counts  of  completed 
criminal  cases  in  ten  categories  of  criminal  charges.  These  are  shown  in  Table  2.  As  with  the 
counts  of  certificates  issued  presented  in  Table  1,  the  counts  of  completed  cases  in  Table  2 
identify  1992-93  as  the  year  in  which  the  largest  number  of  criminal  cases  was  completed. 
Since  that  time,  the  number  of  completed  cases  has  dropped  off  by  over  40  percent,  in  order 
to  examine  these  data  on  completed  criminal  cases  more  carefully,  Figure  2  was  prepared  to 
display  these  case  counts  over  the  period  1987-88  to  1996-97.  In  this  figure,  we  have  also 
grouped  offence  types  into  five  categories.  These  are: 

•  violent  crime,  which  includes  homicide,  sexual  assault,  robbery,  and  other  assaults 

•  property  crime,  which  includes  theft,  break  and  enter,  possession  of  stolen  property, 
fraud,  and  false  pretences 

•  motor  vehicle  offences,  which  include  drunk  and  impaired  driving  and  other  motor 
vehicle  offences 

•  narcotics  offences 

•  other  criminal  offences 
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Figure  2  indicates  that  all  of  these  subcategories  of  offences  have  contributed  in  part  to 
the  rise  and  fall  in  total  criminal  legal  aid  cases  completed  over  the  period  of  study.  Since 
peaking  in  1992-93,  the  most  dramatic  drops  by  type  of  criminal  legal  aid  are  in  motor 
vehicle  offences  (68%),  property  offences  (49%)  and  violent  crime  (41%). 

Figure  2 

Counts  of  Criminal  Legal  Aid  Cases  Completed— By  Type 


Total  Violent  Crime 
Total  Property 
Narcotics 

Total  Motor  Vehicle 
Other  Criminal 
Total  Criminal 


Within  the  category  of  violent  crime,  the  volume  of  completed  assault  cases  has  tracked 
the  general  trend  to  increase  and  then  decrease  over  the  ten-year  period  in  a  fashion  similar  to 
the  overall  total  of  criminal  cases  completed.  Homicide,  in  contrast,  has  shown  a  fairly  flat 
and  low  level  up  until  1991-92,  at  which  point  the  number  of  cases  rose  dramatically  to  peak 
in  1994-95,  followed  by  a  sizable  decrease  in  1996-97.  It  is  important  to  note  that  the  counts 
for  homicide  also  include  counts  of  cases  of  death  threats,  in  addition  to  actual  homicide 
cases.  In  1996-97,  76  percent  of  cases  reported  as  homicides  were  in  fact  cases  of  death 
threats.  With  respect  to  the  observed  drop  in  the  count  of  “homicides”  between  1995-96  and 
1996-97,  we  were  informed  by  the  Plan  that  some  of  this  decline  was  due  to  shifts  in  Plan 
policy  which  resulted  in  a  reduction  in  the  number  of  homicide  cases  where  a  single  accused 
was  represented  by  more  than  one  lawyer,  and  in  the  narrowing  of  the  circumstances  where 
clients  were  permitted  to  change  solicitors. 

Within  the  category  of  property  crimes,  the  observed  counts  of  cases  completed  for  theft, 
break  and  enter,  and  possession  of  stolen  property  have  also  tracked  the  overall  statistics, 
peaking  in  1992-93  and  dropping  off  approximately  50  percent  since  that  year.  In  contrast, 
fraud  and  false  pretense  cases  have  shown  a  relatively  flat  trend  over  the  period  of  study. 
Motor  vehicle  offences,  narcotics  offences,  and  other  criminal  offences  have  all  shown  the 
increasing  trend  up  to  1992-93  with  a  drop-off  thereafter. 
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c.  Civil 

Table  2  above  also  presents  counts  of  completed  cases  by  various  types  of  civil  legal  aid. 
Over  the  past  ten  years,  the  Plan’s  reporting  format  for  these  counts  has  provided  separate 
counts  for  the  following  types  of  civil  legal  aid: 

•  uncontested  divorce 

•  contested  divorce 

•  Family  Law  Act /Children  ’ s  Law  Reform  Act 

•  Child  and  Family  Services  Act 

•  other  domestic 

•  workers’  compensation 

®  property  actions 

•  damage/negligence 

•  other  civil 

•  immigration 

Figure  3  presents  the  counts  of  civil  legal  aid  cases  completed  in  the  period  of  study 
grouped  into  the  following  categories:  family,  other  civil,  and  immigration  for  the  period  of 
study  1987-88  to  1996-97.  As  was  the  case  with  the  criminal  legal  aid  cases  completed,  the 
total  number  of  civil  cases  completed  peaked  in  fiscal  1992-93. 

Figure  3 

Counts  of  Civil  Legal  Aid  Cases  Completed— By  Type 


Family  Subtotal 
Other  Gvil 
Immigration 
Total  Gvil 
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There  was,  however,  a  second  peak  in  1994-95,  and  then  a  significant  drop-off  in  the 
case  counts.  The  1992-93  peak  reflects  a  dramatic  increase  in  the  number  of  immigration 
cases  completed  between  1988-89  and  1992-93. 

Since  that  year,  the  number  of  immigration  cases  has  dropped  by  close  to  80  percent.  A 
substantial  rise  in  the  number  of  family  cases  contributed  to  the  peak  observed  in  1994-95. 
The  major  contributing  factor  to  this  growth  in  the  overall  number  of  family  cases  was  the 
observed  increase  in  the  numbers  of  Family  Law  Act  /Children’s  Law  Reform  Act 
(FLA/C LRA)  cases  which  almost  tripled  between  1987-88  and  1994-95  before  declining  in 
1995-96  and  1996-97.  Total  numbers  of  other  civil  cases  also  peaked  in  1994-95,  before 
falling  off  sharply  in  the  subsequent  two  years  (due,  in  part,  to  coverage  restrictions 
introduced  in  June  1994).  Presumably,  the  decline  in  family  cases  completed  is  smaller,  in 
relative  terms,  than  the  decline  in  civil  certificates  issued  (reported  in  Table  1  above)  because 
of  the  time  lag  between  certificate  issuance  and  case  completion.  Given  the  dramatic  drop  in 
civil  certificates  issued  in  1996-97,  one  would  predict  a  comparable  drop  in  family  cases 
completed  in  the  current  fiscal  year. 

d.  Costs  of  Certificate  Services 

The  Plan  has  historically  reported  average  costs  per  completed  case  in  a  format  similar  to 
the  presentation  of  case  counts  by  type  of  legal  aid.  Table  3  and  Figure  4  present  these  cost 
data  for  the  period  of  study  1987-88  to  1996-97.  For  ease  of  examination,  Figure  4  presents 
average  costs  for  five  types  of  legal  aid:  criminal,  family,  other  civil,  immigration,  and  legal 
advice.  Examination  of  Figure  4  indicates  that  the  average  costs  of  four  of  the  five  types  of 
legal  aid  reported  have  trended  upward  in  a  reasonably  consistent  manner  over  the  period  of 
study.  The  exception  to  this  is  immigration  cases  which  displayed  a  dramatic  increase  in 
average  cost  between  1992-93  and  1995-96.  We  were  informed  by  the  Plan  that  this  increase 
reflects  a  change  in  the  government’s  approach  to  litigating  these  cases.  Prior  to  1993-94, 
these  cases  were  split  into  two  parts,  with  the  first  part  paid  for  by  the  federal  government, 
and  the  second  part  (if  any)  covered  by  a  regular  certificate.  In  1993-94,  these  cases  were 
covered  by  a  single  certificate,  resulting  in  the  observed  increase  in  average  cost. 

It  should  be  noted  that  the  Plan’s  current  approach  to  accumulating  and  reporting 
certificate  case  costs  does  not  allow  for  examination  of  costs  by  stage  of  legal  proceeding. 
Such  information  regarding  the  stages  of  legal  proceedings  would  be  helpful  to  those 
assessing  the  performance  of  the  Plan  by  being  able  to  monitor  another  potential  cause  of 
variations  in  costs.  For  example,  there  is  a  widespread  belief  that,  generally,  pre-trial  matters 
in  civil  proceedings  (motions,  discovery,  etc.)  have  increased  substantially  over  the  past 
several  years  without  apparent  justification. 
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Figure  4 

Average  Cost  Summary 


Tosal  Qimiaal 
j  Family  Subtotal 
Oher  Qvfl  Subtotal 

B  Legal  Advice 


e.  Experience  Levels  of  Lawyers  Doing  Certificate  Work 

One  of  the  oft-repeated  claims  about  legal  aid  in  Ontario  has  been  that  certificate  work  is 
performed  to  a  disproportionate  degree  by  relatively  junior  lawyers.  Over  the  years,  the 
Ontario  Legal  Aid  Plan  has,  in  its  annual  reports,  provided  a  statistical  profile  of  lawyers  paid 
for  certificate  work  in  three  categories  of  experience:  one  to  three  years,  four  to  twelve  years, 
and  more  than  12  years  since  call  to  the  bar.  Table  4  presents  these  data  for  the  period  of 
study  1987-88  to  1996-97. 

As  shown  in  Table  4,  the  percentage  of  lawyers  paid  for  certificate  work  in  the  lowest 
category  of  experience  has  remained  steady  over  the  period  of  study  at  about  16  percent, 
although  this  dropped  to  12  percent  in  1996-97.  This  period  of  time  has  also  witnessed  a  trend 
toward  greater  involvement  of  lawyers  in  the  highest  experience  category  from  33  percent  of 
lawyers  paid  (in  1987-88)  to  48  percent  (in  1996-97). 

There  is,  however,  an  important  subtlety  imbedded  in  these  statistics.  As  the  Plan  notes 
in  its  annual  reports,  the  experience  statistics  are  based  on  the  year  of  call  of  the  lawyer  paid 
for  the  certificate  work.  The  lawyer  paid  for  the  work  is,  in  some  cases,  not  the  lawyer  who 
actually  did  the  work.  Given  that  much  legal  aid  work  is  done  by  solo  practitioners  and 
members  of  small  firms,  it  is  likely  that  this  record-keeping  practice  does  not,  in  general 
terms,  lead  to  a  dramatic  overestimation  of  the  experience  of  lawyers  doing  certificate  work. 
In  any  event,  we  understand  that  the  Plan  is  currently  developing  an  approach  to  the 
collection  and  reporting  of  experience  statistics  which  will  address  this  issue  directly. 
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In  addition,  using  year  of  call  to  calculate  experience  does  not  take  account  of  the  fact 
that  a  lawyer  called  to  the  bar  15  years  ago  may  have  no  experience  with  family  law  cases. 
Despite  this  lack  of  relevant  experience,  this  individual  would  be  recorded  as  falling  into  the 
highest  experience  category.  This  issue  has  been  addressed  by  the  Plan  in  its  reporting  to  the 
independent  monitor  appointed  by  the  Ministry  of  the  Attorney  General  to  track  expenditures 
on  certificate  services.  In  these  reports,  data  on  experience  is  derived  from  certifications  from 
the  lawyers  that  they  have  X  years  of  experience  in  the  relevant  area  of  law. 

Table  4 

Experience  Levels  of  Lawyers  Paid  for  Certificate  Work  Based  on  Number  of  Years 
Since  Call  to  Bar,  1987-88  to  1996-97  (Percentage) 


Years  since 
Call  to  Bar 

1987-88 

1988-89 

1989-90 

1990-91 

1991-92 

1992-93 

1993-94 

1994-95 

1995-96 

1996-97 

1-3 

16% 

16% 

15% 

16% 

16% 

17% 

18% 

17% 

16% 

12% 

4-12 

51% 

48% 

46% 

42% 

40% 

38% 

37% 

38% 

39% 

40% 

Over  12 

33% 

36% 

39% 

42% 

45% 

45% 

45% 

45% 

45% 

48% 

(ii)  Duty  Counsel 

The  Ontario  Legal  Aid  Plan  provides  duty  counsel  services  through  three  distinct 
approaches: 

•  Private  members  of  the  bar  perform  duty  counsel  services  on  a  per  diem  basis. 

•  Salaried  lawyers  provide  duty  counsel  services  in  Toronto,  Oshawa,  Ottawa, 
Cornwall,  and  Kenora. 

•  The  Plan  operates  a  telephone  “hotline”  available  24  hours  a  day  to  provide  legal 
advice  to  persons  in  custody.  This  advice  is  available  in  a  range  of  languages  in 
addition  to  English  and  French. 

Statistical  information  on  the  numbers  of  persons  assisted  by  duty  counsel  is  reported  in 
the  Plan’s  annual  reports.  Table  5  presents  these  data  by  year.  Figure  5  presents  these  data  in 
graphical  form.  Examination  of  Table  5  and  Figure  5  reveals  that  the  total  volume  of  persons 
assisted  by  duty  counsel  has  trended  upwards  steadily  since  1987-88  (with  the  exception  of 
1993-94,  which  showed  a  small  decline).  In  1996-97,  duty  counsel  (in  its  various  guises) 
assisted  575,728  persons,  a  large  number  in  relation  to  the  number  of  certificates  issued  that 
year  (74,792). 

Table  5 

Number  of  Persons  Assisted  by  Duty  Counsel,  1987-88  to  1996-97 


1987-88 

1988-89 

1989-90 

990-91 

1991-92 

1992-93 

1993-94 

1994-95 

1995-96 

1996-97 

Criminal 
(Per  Diem) 

157,241 

170,104 

184,272 

179,659 

180,898 

184,769 

162,686 

194,122 

215,996 

240,414 

Civil 

(Per  Diem) 

61,842 

58,935 

61,303 

65,010 

66,752 

72,939 

71,550 

86,551 

85,049 

92,270 

Salaried 

72,288 

73,057 

96,408 

127,468 

131,001 

129,166 

139,817 

155,737 

203,384 

Hotline 

21,785 

30,652 

32,284 

34,965 

37,016 

39,660 

TOTAL 

219,083 

301,327 

318,632 

341,077 

396,903 

419,361 

395,686 

455,455 

493,798 

575,728 
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The  most  dramatic  single-year  rise  is  observed  between  1995-96  and  1996-97  for  salaried 
duty  counsel.  The  total  number  of  persons  assisted  by  salaried  duty  counsel  showed  a  30 
percent  increase  to  a  total  of  203,384.  This  upward  trend  is  consistent  with  the  view  that,  due 
to  curtailment  in  the  availability  of  certificates,  more  unrepresented  litigants  are  identifying 
themselves  to  duty  counsel. 


Figure  5 

Counts  of  Persons  Assisted  by  Duty  Counsel,  1987-88  to  1996-97 


.  Criminal  (Per  Diem) 
.Civil  (Per  Dies) 
.Salaried 
.  Hotline 
.TOTAL 


(iii)  Independent  Community  Legal  Clinics 

Unlike  the  certificate  and  duty  counsel  components  of  the  Ontario  Legal  Aid  Plan,  the 
community  legal  clinics  have  not  produced  annual  reports  since  1992-93  (although  certain 
data  were  available  upon  request  during  this  period).  For  the  purposes  of  this  review,  clinic 
management  provided  statistical  information  on  the  activities  of  the  clinics  covering  the  period 
of  time  1992  to  1996  inclusive.  (Unlike  the  certificate  component  of  the  Plan  which  reports 
on  a  fiscal  year  basis,  the  data  provided  to  us  on  the  clinics  are  based  on  a  calendar  year.) 
Data  were  provided  for  each  of  the  following  types  of  activities: 

•  numbers  of  case  files  opened 

•  counts  of  summary  advice  provided 

•  referrals  to  the  private  bar 

•  referrals  to  the  Ontario  Legal  Aid  Plan  for  certificates 

•  referrals  to  social  agencies 

•  other  referrals 

•  public  legal  education  sessions  held 

•  public  legal  education  materials  prepared 

•  briefs  and  other  submissions  made 
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Table  6  provides  counts  of  each  of  these  activities  for  the  years  1992  to  1996  inclusive. 
Figure  6  presents  these  data  in  a  graphical  form.  Examination  of  Table  6  and  Figure  6  reveals 
that  the  volumes  of  these  various  types  of  activities  have,  for  the  most  part,  remained  steady 
over  the  five-year  period  reported.  The  only  notable  exception  to  this  is  the  decline  from  1994 
to  1996  in  the  counts  of  summary  advice  provided.  It  was  indicated  to  us  that  a  change  in 
reporting  requirements  contributed  to  this  apparent  decline. 

Figure  6 

Statistical  Summary  of  Community  Legal  Clinic  Activities,  1992-1996 
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Table  6 

Statistical  Summary  of  Community  Legal  Clinic  Activities,  1992-1996 


1992 

1993 

1994 

1995 

1996 

Case  Files  Opened 

36,974 

38,132 

36,036 

35,607 

37,097 

Summary  Advice  Provided 

166,066 

164,133 

170,494 

159,237 

147,636 

Referrals  to  Private  Bar 

13,767 

12,769 

13,230 

11,932 

12,267 

Referrals  to  OLAP 

17,501 

13,085 

10,256 

7,583 

6,060 

Referrals  to  Social  Agencies 

4,582 

4,044 

4,983 

4,145 

5,335 

Referrals  (Other) 

41,374 

20,992 

50,166 

44,749 

45,825 

Public  Legal  Education 

Sessions  Held 

2,484 

1,962 

2,530 

2,394 

2,055 

Public  Legal  Education 
Materials  Prepared 

451 

370 

353 

457 

638 

Briefs-Other  Submissions 

199 

1,056 

878 

945 

792 

It  is  important  to  note  that  the  community  legal  clinics  offer  a  wide  range  of  services  and 
cover  a  wide  range  of  legal  areas,  most  of  which  do  not  overlap  with  the  services  provided  on 
certificates  or  by  duty  counsel.  Of  greatest  interest  to  the  current  study  are  those  services 
provided  to  individuals  with  criminal,  family,  and/or  immigration  legal  problems.  Clinic 
management  were  able  to  provide  some  statistical  information  for  these  three  types  of  legal 
problems  for  the  years  1995  and  1996.  Table  7  presents  counts  of  case  files  opened  and 
summary  advice  given  for  each  of  criminal,  family,  and  immigration  clients.  Examination  of 
Table  7  shows  that,  in  terms  of  case  files  opened,  the  number  of  family  cases  increased  from 
127  to  197  between  1995  and  1996.  While  this  represents  an  increase,  in  percentage  terms,  of 
55  percent,  it  should  be  borne  in  mind  that  criminal,  family,  and  immigration  case  files 
constitute  only  about  three  percent  of  the  total  volume  of  case  files  opened  in  all  of  the  clinics 
in  1996.  The  55  percent  increase  in  family  files  opened  contrasts  to  a  three  percent  increase 
in  criminal  files  and  a  nine  percent  decrease  in  immigration  files. 

Looking  at  counts  of  summary  advice  given,  family  cases  also  showed  the  greatest 
increase  at  27  percent  (from  8,012  to  10,139),  followed  by  criminal  cases  at  15  percent  (from 
3,675  to  4,221)  and  immigration  cases  at  a  decrease  of  19  percent  (from  901  to  822).  The 
observed  increase  over  this  three  year  period  in  the  number  of  case  files  opened  and  summary 
advice  given,  especially  to  clients  with  family  law  problems,  is  substantial.  However,  as  with 
the  counts  of  case  files  opened,  the  counts  of  summary  advice  given  to  criminal,  family  and 
immigration  clients  in  1996  represented  only  a  small  proportion  (12  percent)  of  the  total 
volume  of  these  client  service  contacts. 
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Table  7 

Breakdown  of  Community  Legal  Clinic  Activities  Related  to  Criminal, 
Family  and  Immigration  Matters,  1995  and  1996 


1995 

1996 

%  change 

Case  Files  Opened 

Criminal* 

160 

165 

3% 

Family 

127 

197 

55% 

Immigration 

901 

822 

-9% 

Total 

1,188 

1,184 

-0.3% 

Summary  Advice  Given 

Criminal* 

3,675 

4,221 

15% 

Family 

8,012 

10,139 

27% 

Immigration 

5,598 

4,534 

-19% 

Total 

17,285 

18,894 

9% 

♦excludes  the  Correctional 

^aw  Project’s  activities 

(c)  Summary 

Statistical  information  available  in  the  annual  reports  of  the  Ontario  Legal  Aid  Plan  was 
reviewed  for  the  period  of  fiscal  (April  1 -March  31)  1987-98  to  1996-97;  1987-1997 
encompasses  both  the  peak  in  activity  (1992-93)  and  recent  reductions  in  legal  aid  funding  and 
reductions  of  certificates  issued  (1994-1997). 

Annual  report  data  were  supplemented  where  appropriate  by  statistical  data  on  the 
community  legal  clinics  (supplied  by  the  clinic  funding  manager)  and  by  data  reported  to  the 
independent  monitor. 

(i)  Certificate  Services 

The  total  numbers  of  applications,  certificates  issued,  and  the  overall  approval  rate  for 
applications  peaked  in  1992-93. 

•  Since  1992-93  all  of  these  statistics  have  fallen  off  to  the  point  where  in  1996-97 
both  the  total  numbers  of  applications  and  certificates  issued  are  down  by  over  60 
percent. 

•  Criminal  certificates  issued  have  declined  since  1992-93  by  approximately  56 
percent. 

•  Family  certificates  issued  have  declined  since  1993-94  by  approximately  80  percent. 
The  most  dramatic  single -year  decline  (63  percent)  occurred  in  family  between 
1995-96  and  1996-97. 

•  Immigration  certificates  have  declined  since  1991-92  by  approximately  83  percent. 

The  Plan  has  reported  criminal  cases  in  ten  categories  for  completed  cases.  The  highest 
count  of  completed  criminal  cases  was  reported  in  1992-93.  Since  then,  the  number  has 
dropped  off  by  over  40  percent;  the  most  dramatic  decreases  have  been  in  motor  vehicle, 
property,  and  violent  crime. 
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The  total  number  of  completed  civil  cases  peaked  in  fiscal  1992-93  with  a  second  peak  in 
1994-95  and  then  a  significant  drop-off. 

•  The  1992-93  peak  reflects  a  dramatic  increase  in  the  number  of  immigration  cases 
completed  between  1988-89  and  1992-93;  since  1992-93  the  number  of  completed 
immigration  cases  has  decreased  by  close  to  80  percent. 

•  A  substantial  rise  in  the  number  of  family  cases  contributed  to  the  peak  observed  in 
1994-95.  The  major  contributing  factor  to  this  growth  was  the  increase  in  the 
numbers  of  FLA-CLRA  cases  which  almost  tripled  between  1987-88  and  1994-95 
before  declining  in  1995-96  and  in  1996-97. 

•  Total  numbers  of  other  civil  cases  also  peaked  in  1994-95  before  falling  off  sharply 
in  the  subsequent  two  years. 

The  average  costs  of  completed  cases  have  trended  upward  in  a  consistent  manner.  The 
exception  is  immigration  cases  the  costs  of  which  increased  dramatically  between  1992-93 
and  1995-96,  due  to  a  change  in  the  way  in  which  certificates  for  these  cases  were  structured. 

There  has  been  a  trend  toward  more  lawyers  of  senior  experience  billing  for  work  done 
on  certificates.  However,  the  statistics  do  not  differentiate  between  lawyers  who  have  billed 
for  the  work  and  lawyers  who  have  actually  done  the  work.  Similarly,  the  statistics  record 
experience  based  upon  year  of  call  to  the  bar  and  not  experience  with  the  matter  for  which 
services  have  been  rendered. 

(ii)  Duty  Counsel 

The  total  number  of  persons  assisted  by  duty  counsel  has  trended  upwards  steadily  since 
1987-88  (with  the  exception  of  1993-94  which  showed  a  small  decline). 

•  The  most  dramatic  single  year  rise  was  for  1995-96  to  1996-97  for  salaried  duty 
counsel  which  showed  an  increase  of  approximately  30  percent  in  the  number  of 
persons  assisted.  This  upward  trend  is  consistent  with  the  view  that,  due  to 
curtailment  in  the  availability  of  certificates,  more  unrepresented  litigants  are 
identifying  themselves  to  duty  counsel. 

(iii)  Independent  Community  Clinics 

Data  on  various  kinds  of  activities  (number  of  case  files  opened;  counts  of  summary 
advice;  public  legal  education,  etc.)  were  available  for  the  period  1992  to  1996. 

•  Volumes  of  these  various  types  of  activities  have  remained  steady  for  the  most  part. 

•  The  exception  was  the  decline  from  1994  to  1996  in  the  counts  of  summary  advice 
resulting  from  a  change  in  record-keeping  practices. 

•  At  the  same  time  between  1995  and  1996  there  were  the  following  changes  in  counts 
of  summary  advice:  criminal— 15  percent  increase;  family— 27  percent  increase; 
immigration— 19  percent  decrease.  (In  any  event,  summary  advice  in  these  three 
areas  represent  only  12  percent  of  the  total  volume  of  client  service  contacts.) 

In  terms  of  files  actually  opened  between  1995  and  1996,  there  were  the  following 
changes:  criminal— three  percent  increase;  family— 55  percent  increase;  immigration— nine 
percent  decrease.  (In  any  event,  these  files  constitute  only  about  three  percent  of  the  total 
volume  of  case  files  opened  in  all  of  the  clinics  in  1996.) 
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5.  COLLECTION  AND  ANALYSIS  OF  STATISTICS  ON  AN  ONGOING  BASIS 

(a)  Introduction 

The  Ontario  Legal  Aid  Plan  has  suffered  enormous  disruption  over  the  last  few  years.  It 
may  go  through  substantial  transformation  in  the  near  future.  As  changes  occur  It  will  be 
critical  to  be  able  to  track  the  expenditures  of  money  and  to  be  able  to  ascertain  quite 
specifically  how  that  money  is  being  expended  in  the  provision  of  legal  services.  This 
capacity  will  be  even  more  important  if,  as  appears  distinctly  possible,  there  is  careful 
experimentation  with  a  number  of  methods  for  providing  legal  aid.  (For  ease  of  reference  we 
will  refer  to  both  the  present  and  the  future  entity,  whatever  its  structure  and  governance,  as 
the  “Plan”.) 

Similarly  there  needs  to  be  the -capacity  to  evaluate  rigorously  and  independently  any  of 
the  Plan’s  programs.  Such  evaluation  will  be  important  regarding  any  experiments  conducted 
to  determine  cost  effectiveness  of  any  innovations,  particularly  comparing  these  experiments 
with  other  methods  for  delivering  similar  services. 

Nevertheless,  the  benefits  of  maintaining  detailed  statistics  and  the  provision  for 
evaluations  should  not  be  exaggerated.  In  many  ways  legal  aid  has  been  a  much-studied  social 
program:  in  Canada  generally  and  in  Ontario  in  particular.  Yet  such  evaluations  did  not 
prevent  the  crisis  in  legal  aid  in  Ontario,  nor  do  they  point  uncontroversially  to  a  solution. 

At  the  end  of  the  day  there  has  to  be  some  core  agreement  among  those  most  closely 
connected  to  the  program  regarding  how  the  Plan  should  operate  and  the  services  it  should 
deliver.  When  all  is  said  and  done,  there  has  to  be  a  grappling  with  fundamentals  involving 
money:  the  days  of  uncapped  legal  aid  are  over;  rightly  or  wrongly  the  Plan  is  going  to  be  an 
example  of  a  government  program  doing  (more?)  with  less.  Without  these  basics,  studies  and 
evaluations— no  matter  how  well  conducted— may  be  little  more  than  cannon  fodder  in  the 
endless  fracas  about  governance,  coverage,  judicare  versus  staff  delivery,  and  so  forth. 

What  follows  is  an  attempt  to  outline  the  kinds  of  statistics  and  methods  of  evaluation  that 
would  be  helpful  to  the  Plan  as  it  undergoes  changes  over  the  next  several  years.  We  begin 
with  a  section  giving  examples  of  the  information  that  we  would  like  to  have  had  and  the 
studies  that  we  would  have  liked  to  have  conducted  to  illustrate  the  need  for  further  statistics 
and  processes  of  evaluation  for  both  the  certificate  and  clinic  components  of  the  Plan.  We 
then  discuss  how  various  evaluations  ought  to  be  conducted  and  who  should  do  them. 

Before  discussing  details,  we  should  say  that  our  recommendations  should  not  be  taken  as 
a  criticism  of  the  present  senior  management  of  the  Plan.  Much  of  what  we  are  focused  upon 
is  the  need  for  information  about  the  effects  of  the  changes  brought  about  as  a  response  to  the 
crisis.  The  Plan  has  obviously  focused  its  resources  on  managing  that  crisis. 

Finally,  we  emphasize  that  our  recommendations  for  further  statistics  and  evaluations 
focus  on  the  aspects  that  we  examined:  current  utilization  patterns  and  unmet  legal  needs.  The 
need  for  other  kinds  of  statistics  and  evaluations  could  flow  from  recommendations  made  in 
other  papers:  for  example,  the  possibility  of  a  transformed  and  expanded  role  for  staff  offices 
or  clinics;  the  use  of  block  contracts  etc.  Assessment  of  any  such  recommendations  should 
include  consideration  of  how,  if  implemented,  they  would  be  evaluated  and  what  information 
ought  to  be  gathered  to  aid  such  review. 
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(b)  Need  for  Further  Statistics  and  Evaluations 
(i)  The  Certificate  Side  of  the  Program 

Whatever  the  structure  of  the  Plan  in  the  future,  the  certificate  side,  at  present,  is 
overwhelmingly  the  largest  in  terms  of  dollars  expended.  Therefore,  the  certificate  side  has 
absorbed  most  of  the  cuts  regarding  the  ongoing  fiscal  strictures  since  the  budgetary  crisis  of 
1994.  One  of  the  important  questions  that  has  resulted  is:  what  impact  have  these  cuts  had 
both  on  suppliers  (lawyers)  and  consumers  (clients)?  Unfortunately,  statistics  gathered  by  the 
Plan  yield  only  a  partial  answer  to  this  critical  question. 

The  information  provided  by  the  Plan’s  statistics  has  been  set  out  and  analyzed  above.67 
In  addition,  the  following  information— and  arrangements  for  collecting  information— would 
be  very  helpful  in  the  future  in  terms  of  assessing  the  services  that  are  provided,  especially  if 
they  continue  to  go  through  periodic  modification. 

a.  Lawyers 

(1)  Experience  and  Specialization  of  Lawyers 

More  detailed  statistics  should  be  gathered  on  lawyers  participating  in  the  certificate 
program.  For  some  time  there  have  been  questions  regarding  the  level  of  experience  and  the 
degree  of  expertise  of  those  accepting  certificates.  In  particular,  the  supposition  is  that,  as 
coverage  became  more  and  more  restricted,  more  senior  lawyers  and  those  with  expertise 
simply  moved  on.  As  a  result,  only  junior  lawyers  or  senior  lawyers,  who  were  without 
experience  in  the  applicable  areas,  remained  willing  to  do  certificate  work. 

The  Plan  has  for  some  time  maintained  statistics  on  levels  of  experience  of  lawyers 
accepting  certificate  work.  However,  as  explained  earlier,  these  statistics  do  not 
differentiate  between  the  lawyer  who  bills  for  the  work  and  lawyers  who  actually  do  the 
work.  In  addition,  these  statistics  do  not  distinguish  between  years  of  call  to  the  bar  and  years 
of  experience  in  the  matter  for  which  services  have  been  rendered.  Thus  it  is  possible  that  a 
lawyer  who  has  been  called  for  13  years  and  who  is  billing  for  his  first  criminal  matter  is 
recorded  in  the  most  senior  category  of  experience.  Finally,  because  of  the  potential  of  using 
law  clerks  for  a  greater  variety  of  matters,  separate  statistics  on  their  use  and  their  costs 
would  also  be  helpful.  In  summary,  the  Plan  should  collect  and  report  statistics— separating 
the  levels  of  experience  of  the  billing  lawyer  from  the  lawyers  who  actually  did  the  work; 
differentiating  between  years  of  call  to  the  bar  and  years  of  experience  in  the  matter  for 
which  services  have  been  rendered;  and  reflecting  the  use  and  costs  of  law  clerks. 

(2)  More  Detailed  Information  Regarding  Stages  of  Proceedings 

In  addition,  it  would  be  useful  if  there  were  more  detailed  information  on  the  costs  of 
various  stages  of  proceedings:  for  example,  in  the  case  of  civil-family  matters,  motions, 
discovery,  trial,  etc.  Such  information  would  permit  those  assessing  the  performance  of  the 
Plan  to  monitor  another  potential  cause  of  costs  variations.  For  example,  there  is  a 


67 


68 


See,  supra,  “4.  Statistics  Produced  by  the  Ontario  Legal  Aid  Plan”. 
See  ibid. 
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widespread  belief  that  pre-trial  matters  in  civil  proceedings  (motions,  discovery  etc.)  have 
increased  substantially  over  the  last  several  years  without  apparent  justification.69 

(3)  Quality  Assurance  Program 

A  separate  paper  has  been  commissioned  on  performance  evaluation.70  Therefore,  we 
will  not  elaborate  on  these  issues  here  except  to  suggest  that  a  quality  assurance  program 
ought  to  be  focused  both  on  the  quality  of  services  provided  and  quality  controls  over  the 
processing  of  applications.71  If  any  quality  assurance  program  is  instituted,  there  obviously 
has  to  be  a  means  available  to  monitor  and  assess  the  effects  of  that  program. 

b.  Clients 

(1)  More  Detailed  Reporting  of  Applications  and  New  Certificates 

The  Plan  maintains  detailed  statistics  regarding  services  that  are  provided  in  areas 
covered  by  certificates:  see  “4.  Statistics  Produced  by  the  Ontario  Legal  Aid  Plan”,  above. 
As  a  result  much  critical  information  regarding  the  effects  of  curtailment  of  coverage  was 
readily  available.  However,  it  would  be  helpful  if  more  detailed  statistics  were  maintained 
regarding  applications  and  new  certificates.  For  instance,  separate  statistics  for  the  categories 
within  “civil”  (for  example,  types  of  family)  should  be  collected  and  reported.  These  separate 
statistics,  in  terms  of  categories,  are  available  regarding  other  matters  (for  example,  cost  of 
cases  completed.) 

(2)  Information  Collected  by  Duty  Counsel 

Detailed  information  about  the  individuals  whom  duty  counsel  help  and  what  is  done  for 
these  clients,  particularly  in  court,  would  be  of  assistance  in  assessing  the  work  of  this  part  of 
the  Plan.72  However,  given  the  nature  of  the  work  of  duty  counsel  and  the  constraints  under 
which  it  is  done,  it  may  be  that  the  statistics  that  are  gathered  now  are  all  that  can  be 
reasonably  expected.  In  this  regard  there  are  indications  that  the  recent  requirement  to  have 
duty  counsel  test  for  eligibility  is  proving  very  difficult  to  implement,  at  least  in  Toronto.73 

(3)  Consent  From  Clients 

However,  it  would  be  very  helpful  to  be  able  to  communicate  with  applicants/clients 
directly  regarding  a  variety  of  issues: 

satisfaction  with  the  application  process; 
satisfaction  with  the  service  provided;  and 
legal  needs,  including  those  with  particular  needs. 


Ontario,  Civil  Justice  Review,  Civil  Justice  Review— First  Report  (Toronto:  1995).  Regarding  motions,  see  ch. 
13.8;  regarding  discovery,  see  ch.  13.7. 

See  Sandra  Wain,  Quality  Control  and  Performance  Measures ,  paper  prepared  for  Ontario  Legal  Aid  Review 
(1997),  reproduced  in  Vol.  2  of  this  report. 

See  also  Abt  Associates  of  Canada,  supra,  note  43,  ch.  VI,  “Quality  of  Service”,  and  ch.  X,  “Conclusion  and 
Summary  of  Recommendations”,  at  285. 

See  G.  Biggar  and  B.  Manson,  Background  Paper  in  Relation  to  Duty  Counsel,  draft  (January  1997). 

See,  supra,  “3.  Interviews  of  Area  Directors,  Duty  Counsel,  Clinic  Directors,  and  Review  Counsel  at  Student 
Legal  Aid  Clinics”. 
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In  the  context  of  assessing  the  impact  of  the  cuts,  it  would  have  been  very  helpful  to  have 
been  able  to  contact  rejected  applicants  to  ascertain  what  they  did  in  the  face  of  their 
application  for  a  certificate  having  been  rejected.74 

A  simple  step  should  be  taken  to  facilitate  communication  with  applicants  for  and 
consumers  of  services  of  the  Plan.  All  applicants  should  be  asked  to  sign  a  consent 
permitting,  for  the  purposes  of  evaluating  any  aspect  of  the  Plan,  access  to  their  records  held 
by  the  Plan  and  direct  communication  with  them.  Such  a  consent  would  respond  to  proper 
concerns  of  officials  of  the  Plan  that,  absent  such  consent,  there  could  be  an  invasion  of 
privacy  inconsistent  with  principles  of  freedom  of  information  and  protection  of  privacy. 
Obviously,  all  such  information  obtained  should  be  used  only  for  the  purposes  of  research  and 
evaluation. 


(4)  Tracking  of  Clients 

The  recommendation  we  have  just  made  is  consistent  with  recommendations  of  the 
Zemans/Monahan  report  regarding  collecting  of  comprehensive  data  about  the  composition  of 
the  client  base  of  each  of  its  programs  and  the  “tracking”  of  the  experience  of  applicants  who 
are  denied  legal  aid.75  As  we  have  just  indicated,  any  “tracking”  should  also  include  those 
who  have  received  legal  aid  in  terms  of  their  satisfaction  with  the  process  and  the  services 
received.  Any  such  tracking  could,  of  course,  be  done  using  sampling  techniques. 

(5)  Determ  ining  Legal  Needs 

We  do  have  reservations  about  another  Monahan/Zemans  recommendation.  That  report 
includes  a  discussion  about  defining  and  prioritizing  legal  needs.  It  then  recommends  that 
empirical  data,  including  legal  needs  surveys,  be  generated  to  assist  policy  makers  judge  the 
respective  levels  of  legal  needs.  It  also  contains  recommendations  regarding  the  establishment 
of  a  consultative  process  to  evaluate  legal  needs  and  the  development  of  appropriate  service 
priorities  based  on  its  assessment  of  client  needs.77 


Ibid. ,  “(a)  Introduction”. 

Zemans  and  Monahan,  supra,  note  7,  at  140: 

31.  Legal  Aid  Ontario  should  collect  comprehensive  data  about  the  composition  of  the  client  base  of  each 
its  [s/'c]  programs.  This  data  should  include  age,  sex,  languages,  special  needs,  family  status,  and  previous 
experience  with  legal  aid  or  the  legal  system. 

32.  Legal  Aid  Ontario  should  ‘track’  the  experience  of  applicants  who  are  denied  legal  aid,  including 
whether  they  retain  private  counsel,  remain  unrepresented,  and-or  withdraw  from  legal  proceedings.  Legal 
Aid  Ontario  should  also  attempt  to  ‘track’  the  outcomes  of  cases  involving  applicants  who  were  denied  legal 
aid  coverage. 

Ibid.,  at  136-39. 

Ibid. ,  at  140: 

33.  Legal  Aid  Ontario  must  develop  a  body  of  empirical  data  which  can  usefully  assist  policy  makers  judge 
the  respective  levels  of  legal  need.  This  effort  model  [sic]  should  include,  but  not  be  limited  to,  legal  needs 
surveys. 

34.  Legal  Aid  Ontario  must  also  establish  an  ongoing  consultative  process  with  service  providers,  clients 
and  their  representatives,  community  organizations,  and  court  administrators  in  order  to  assist  in  the 
evaluation  oi  legal  needs. 

35.  Legal  Aid  Ontario  must  develop  appropriate  service  priorities  based  on  its  assessment  of  client  needs. 
In  order  to  ensure  fairness  and  a  frank  discussion  of  the  issues,  decisions  on  these  subjects  should  be  made 
within  the  framework  of  the  governance  regime  recommended  above. 
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We  support  the  recommendations  regarding  consultations  in  the  setting  of  priorities  in 
terms  of  legal  needs.  We  have  reservations  about  legal  needs  surveys  given  the  costs 
restraints  and  the  fact  that  obvious  needs  are  not  being  met  now.  As  indicated  in  the  earlier 
section  reviewing  the  literature  on  legal  needs,  such  surveys  are  very  expensive  and  time- 
consuming.  Moreover,  in  our  view  there  are  questions  regarding  the  amount  of  practical 
information  they  provide  to  legal  aid  in  light  of  their  costs.  What  is  more,  the  harsh  reality  of 
the  last  few  years  makes  it  obvious  that  presently  there  are  legal  needs  not  being  met  by  the 
Plan:  we  have  in  mind,  for  example,  the  heated  debate  over  the  competition  among  family 
and  criminal  lawyers  regarding  legal  aid  services  for  their  respective  clients79  and  the  many 
unrepresented  litigants  now  found  in  courts  and  tribunals.  While  we  enthusiastically  endorse 
research  on  legal  aid  and  recognize  desirability  of  consultations  and  debate  about  legal  needs, 
we  question  beginning  the  process  with  expensive  and  time-consuming  surveys  regarding 
legal  needs. 

However,  such  surveys  can  play  an  important  role  regarding  general  questions  about  the 
civil  justice  system.  Based  on  its  work  on  legal  needs  (discussed  in  Part  2  of  this  paper),  the 
American  Bar  Association  has  advanced  practical  recommendations  to,  for  instance,  expand 
the  options  available  to  people  seeking  legal  assistance;  to  develop  better  ways  for  people  to 
obtain  information  about  options  when  facing  a  legal  situation;  and,  to  increase  pro  bono 
services  by  the  private  bar  to  low-income  individuals.  Therefore,  such  studies  should  be 
done  as  part  of  a  general  review  of  the  civil  justice  system.  We  make  a  separate 
recommendation,  below,  regarding  this  point. 

(it)  The  Clinics 

As  indicated  earlier,  a  criticism  of  the  clinics  is  that  there  ought  to  be  better  gathering 
and  reporting  of  information  regarding  expenditures  and  costs  of  services  that  are  provided. 

There  has  been  no  annual  report  on  the  clinics  since  1992-93.  The  practice  of  preparing 
an  annual  report  should  be  reinstated  if  only  in  terms  of  fundamental  accountability:  the 
clinics  spend  about  $32  million  of  public  money  on  a  yearly  basis.  In  addition,  an  annual 
report  is  an  opportunity  to  furnish  an  accessible  summary  of  the  ways  in  which  clinics 
provide  yet  another  mode  for  delivering  legal  services. 

At  the  same  time  we  recognize  that  because  of  the  special  nature  of  clinics— and  because 
of  the  substantial  variation  among  clinics  themselves— reporting  on  the  activities  of  clinics 
does  not  lend  itself  to  the  same  statistical  breakdown  as  the  certificates  side  of  the  Plan;  nor 
should  it.  Clinics  do  deliver  services  to  individuals  but  they  do  several  other  things  as  well: 
acting  on  behalf  of  the  special  needs  of  groups  (for  example,  ARCH  (Advocacy  Resource 
Center  for  the  Handicapped)),  community  organizing,  referrals,  public  education,  advocacy 
regarding  development  of  laws  before  legislatures,  administrative  tribunals,  and  government 
departments.  Moreover,  various  clinics  perform  these  various  services  in  different  ways.  A 
teaching  clinic  attached  to  a  law  school,  (for  example,  LAW  (Legal  Assistance  of  Windsor)) 


See  supra,  “2.  Review  of  Literature  on  Unmet  Legal  Needs”. 

J.  Melnitzer,  “A  Divided  Bar— The  Ontario  Legal  Aid  Review  has  pitted  criminal  lawyers  against  family 
lawyers”.  Law  Times  (April  14- April  20,  1997),  at  1. 

See,  supra,  “3.  Interviews  of  Area  Directors,  Duty  Counsel,  Clinic  Directors,  and  Review  Counsel  at  Student 
Legal  Aid  Clinics”. 

See,  ABA,  Agenda  for  Access,  supra,  note  38. 
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will  properly  have  different  priorities  than  CELA  (Canadian  Environmental  Law 
Association). 

The  description  of  the  clinics  found  in  the  Zemans/Monahan  report  is  a  good  starting 
point  for  the  development  of  an  annual  report  on  all  clinic  activities  and  for  the  collection  of 

r  g2 

statistics  regarding  services  provided  and  their  cost.  Using  that  description  we  make  the 
following  suggestions  regarding  the  annual  report  and  the  collection  and  reporting  of 
additional  statistics.  Obviously,  such  suggestions  have  to  be  examined  in  terms  of  the  costs 
imposed  and  the  practicality  of  collection  and  reporting.  The  point  here  is  that  anyone 
scrutinizing  the  operations  of  the  clinics  ought  to  have  ready  access  to  a  concise  and  accurate 
summary  of  their  activities  and  to  a  reasonably  detailed  breakdown  of  expenditures.  (In 
addition,  there  is  apparently  a  quality  assurance  program  being  implemented  regarding  legal 
services;  this  is  a  development  that  ought  to  be  encouraged  and  is  consistent  with  the 
comments  we  made,  above,  regarding  the  certificate  side  of  the  program.  ) 

Such  reporting,  in  the  annual  report,  could  be  on  a  global  basis  (for  all  clinic  activities) 
with  examples  drawn  from  various  kinds  of  clinics:  for  example,  regarding  summary  advice 
and  legal  information;  client  representation;  public  education  and  so  forth.  In  addition, 
because  of  the  prominent  role  of  community  workers/paralegals  and  because  of  the  possibility 
of  greater  experimentation  with  delivery  of  services  by  paralegals,  it  would  be  useful  if 
separate  statistics  could  be  reported  regarding  lawyers  and  community  workers.  Information 
about  how  access  to  reports  of  individual  clinics  could  be  obtained  should  also  be  provided. 

We  have  made  recommendations,  just  above,  regarding  the  certificate  side  of  the  Plan 
and  the  need  to  obtain  consent  from  applicants  and  clients  regarding  the  collection  of 
information  from  their  file  and  contacting  them  regarding  their  experience  with  legal  aid.  We 
would  make  a  similar  set  of  recommendations  regarding  services  provided  by  the  clinics. 

(c)  Conducting  Evaluations  of  Legal  Aid  Initiatives 

We  would  make  two  general  points  about  conducting  evaluations  of  legal  aid  initiatives. 

(i)  A  Research  Unit  or  Evaluations  by  the  Attorney  General 

The  Zemans/Monahan  report  advocates  establishing  a  dedicated  research  and  evaluation 

unit  that  would  report  directly  to  the  Legal  Aid  Ontario84  board  of  directors.85  A  similar 

86 

recommendation  was  made  in  the  Abt  report’s  evaluation  of  the  Plan  in  1991. 

We  endorse  the  notion  of  ongoing  research  and  evaluation  particularly  if  there  is 
significant  experimentation  with  various  forms  of  delivering  services.  However,  we  are  less 
sure  that  a  dedicated  research  unit  within  Legal  Aid  Ontario  is  the  best  vehicle.  We  will, 
immediately  below,  recommend  that  research  and  evaluation  regarding  legal  aid  should  be 


Ibid. ,  at  120-30. 

Ibid. ,  at  130. 

The  name  given  by  Zemans  and  Monahan,  supra,  note  7,  to  the  new  form  of  governance  it  recommends. 

Ibid.,  at  89: 

24.  Legal  Aid  Ontario  should  establish  a  dedicated  research  and  evaluation  unit.  This  unit  should  report 
directly  to  the  Legal  Aid  Board  of  Directors.  The  mandate  and  role  of  this  unit  should  be  to  conduct  and-or 
promote  research  furthering  the  objectives  of  legal  aid  services  in  Ontario. 

Abt  Associates  of  Canada,  supra,  note  43,  at  211 -IS  and  286. 
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coordinated  to  a  greater  degree  with  attempts  to  grapple  with  problems  in  the  administration 

of  justice  generally. 

From  the  perspective  of  that  recommendation,  we  are  attracted  to  the  idea  that  the 
Ministry  of  the  Attorney  General  should  have  primary  responsibility  for  research  and 
evaluation  regarding  legal  aid.  Of  course,  in  the  end,  much  depends  on  how  any  structure  or 
arrangement  actually  works.  Nevertheless,  we  see  the  following  advantages  in  our  suggestion: 

savings:  the  Plan  is  spared  the  cost  of  a  separate  research  unit; 

coordination :  research  and  evaluation  of  the  Plan  can  be  coordinated  with  research 
and  evaluation  of  issues  regarding  the  administration  of  justice  generally; 

distance  from  the  immediate  needs  of  the  Plan :  the  fact  that  those  responsible  for 
research  and  evaluation  are  not  part  of  the  operation  of  the  Plan  (whatever  its  form 
of  governance)  would  seem,  on  the  whole,  to  be  an  advantage. 

(ii)  Integrating  Evaluations  of  Legal  Aid  with  General  Assessments  of  the 
Justice  System 

Throughout  our  research  and  writing  of  the  paper,  we  have  been  struck  by  the  need  to 
examine  the  problems  that  beset  the  Plan  in  the  larger  context  of  the  questions  facing  the 
administration  of  justice  generally.  The  crisis  over  legal  aid  is  largely  about  spiralling  costs. 
Similarly,  there  is  now  concerted  attention  paid  to  the  costs  of  the  administration  of  justice 
generally. 

The  worry  is  that  the  costs  to  the  Plan  are  shrinking  coverage  and  preventing  the  poor 
from  asserting  their  rights  and  defences  in  the  family,  civil,  and  criminal  courts.  Yet,  at  the 
same  time,  there  are  similar  concerns  for  individuals  of  modest  means,  the  middle  class  and 
even  beyond.  For  these  individuals  it  is  a  given  that  they  cannot  avail  themselves  of  legal  aid. 
Yet  their  ability  to  assert  their  rights  and  defences  are  in  serious  jeopardy  because  of  the 
burdensome  costs  and  delays  of  litigation  generally. 

The  point  here  is  that  curtailing  the  burdensome  costs  of  litigation  will  provide  at  least  a 
partial  solution  to  rising  costs  of  legal  aid.  Conversely,  the  shrinkage  of  coverage  of  legal  aid 
is  a  compelling  vantage  point  for  advocating  the  reduction  of  costs  and  for  any  possible 
simplifications  so  as  to  make  the  justice  system  accessible.  Our  expertise  does  not  extend  to 
the  administration  of  criminal  justice.  Therefore,  our  examples  will  be  drawn  from  civil 
litigation,  including  family  issues.  Without  being  exhaustive,  the  following  are  just  four 
examples  of  the  potential  for  coordination  between  the  research  and  evaluation  of  legal  aid 
and  of  the  administration  of  civil  justice  generally. 

a.  Need  for  More  Sophisticated  Technology  and  Statistics 

Those  who  have  examined  the  administration  of  justice  in  Ontario  have  registered  dismay 
at  the  level  of  systematic  knowledge  about  the  administration  of  justice  and  the  primitive  state 
of  its  technology  for  gathering  and  analyzing  relevant  statistics.8 

As  there  is  a  response  to  these  issues,  the  particular  needs  of  the  Plan  in  delivering  its 
services  need  to  be  taken  into  account.  Conversely,  better  statistics  and  information  about  the 
administration  of  justice  will  assist  in  gauging  the  performance  of  services  delivered  by  the 
Plan.  As  indicated  earlier,  it  is  in  this  general  context  of  assessing  the  civil  justice  system 
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Civil  Justice  Review— First  Report,  supra,  note  69,  ch.  18  “Technology”;  Macdonald,  supra,  note  1,  at  20-23. 
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(and  access  to  it)  that  surveys  on  legal  needs  should  be  conducted.  As  the  American  Bar 
Association  has  demonstrated,  such  surveys  and  analysis  of  them  can  yield  practical 

89 

implications  for  the  civil  justice  system,  including  the  role  of  legal  aid. 

b.  The  Costs  of  Civil  Justice 

The  cost  of  litigation  is  now  a  preoccupation  of  the  administration  of  civil  justice.  These 
concerns  apply  to  civil  litigation  generally  including  family  issues.  A  recent  report  accepts 
that  “under  current  procedures  it  is  generally  uneconomical  to  litigate  claims  with  a  value  of 
less  that  $30,000  to  $50, 000”. 92  Various  possibilities  have  been  suggested  from  quite  drastic 
alterations  to  small  claims  and  landlord  and  tenant  procedures,  to  experiments  with 
expedited  and  simplified  procedures,95  to  curtailing  certain  pre-trial  steps  such  as  motions  and 
discovery,96  and  to  a  low-cost  administrative  option  for  the  disposition  of  uncontested 
divorces  (excluding  issues  respecting  children)  free  of  judicial  involvement.97 

More  generally,  the  Civil  Justice  Review  recommended  a  Working  Group  be  established 
to  study  the  question  of  costs.  There  is  an  urgent  need  for  this  Group.  As  it  does  its  work, 
the  particular  problems  of  the  Plan  in  terms  of  shrinking  coverage  and  rising  expenditures 
need  to  be  taken  into  account.  Such  difficulties  should  fuel  a  commitment  to  devising 
accessible,  affordable,  and  procedurally  sound  methods  of  dispute  resolution. 

c.  Pro  Bono  Work  By  Lawyers 

The  notion  of  pro  bono  work  in  any  way  substituting  for  shrinking  coverage  of  legal  aid 
is  obviously  a  sensitive  and  complicated  issue:  one  which  we  understand  will  be  addressed  in 
another  paper.  At  the  same  time  the  desirability  of  pro  bono  work  and  its  potential  to 
provide  some  coverage  for  legal  services  has  received  official  recognition.100  Any  discussion 
of  pro  bono  work  (voluntary  or  required)  has  to  take  place  in  the  context  of  the  needs  of  the 
Plan. 
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See  supra,  text  corresponding  to  note  78. 

See  ABA,  Agenda  for  Access,  supra,  note  38. 

Ontario,  Civil  Justice  Review,  Civil  Justice  Review— Supplement  and  Final  Report  (Toronto:  19%),  (hereinafter 
Civil  Justice  Review— Final  Report ),  ch.  8  “Cost  of  Civil  Justice”;  Canadian  Bar  Association,  Task  Force  on 
Systems  of  Civil  Justice  (Ottawa:  19%)  [hereinafter  CBA,  Systems  of  Civil  Justice] ,  ch.  2,  “The  Context  for 
Reform”;  Federal  Court  of  Canada  Rules  Revision  Project,  Discussion  Paper  (Ottawa:  Federal  Court  of 
Canada,  1995),  “Introduction”. 

Civil  Justice  Review— Final  Report,  supra,  note  90,  ch.  7,  “Family  Law”. 

CBA,  Systems  of  Civil  Justice,  supra,  90,  at  40. 

E.g.,  ibid.,  at  40. 

Civil  Justice  Review— Final  Report,  supra,  note  90,  at  112-19. 

CBA,  Systems  of  Civil  Justice,  supra,  note  90,  at  41. 

Civil  Justice  Review— First  Report,  supra,  note  69,  and  the  chapters  there  cited. 

Civil  Justice  Review— Final  Report,  supra,  note  90,  above,  ch.  7,  “Family  Law”. 

Ibid.,  ch.8,  “Cost  of  Civil  Justice”. 


See  Hamish  Stewart,  An  Economic  Analysis  of  Legal  Aid  Delivery  Mechanisms,  paper  prepared  for  Ontario 
Legal  Aid  Review  (1997),  reproduced  in  Vol.  2  of  this  report. 

CBA,  Systems  of  Civil  Justice,  supra,  note  90,  at  69;  and  ABA,  Agenda  for  Access ,  supra,  note  38. 
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d.  Public  Education 

Those  who  have  examined  the  civil  justice  system  in  Ontario  urge  greater  public 
education  about  legal  rights,  the  courts,  and  how  to  assert  rights  and  defences  in  litigation.101 
As  coverage  shrinks,  or  is  at  least  limited  for  some  matters,  “self-help”  in  terms  of  the  courts 

becomes  essential. 

Again,  it  is  important  to  coordinate  legal  education  initiatives  in  general  with  any  similar 
steps  being  taken  by  the  Plan.  In  particular  there  may  be  a  very  special  role  for  community 
clinics  in  such  matters.  Their  tradition  of  public  legal  education  equips  them  for  an  important 
role  in  any  initiatives.  The  possibility  of  clinic  involvement  has  been  recognized102— and 
needs  to  be  put  into  action. 

(d)  Summary 

There  is  clearly  a  need  for  more  sophisticated  statistics  and  evaluations  regarding  the 
Plan. 

The  following  are  recommendations  arising  out  of  those  aspects  of  legal  aid  examined  in 
this  paper:  current  utilization  patterns  and  unmet  legal  needs.  In  addition,  there  could  be  a 
need  for  other  statistics  and  evaluations  flowing  from  recommendations  made  in  other  papers, 
for  example,  the  possibility  of  a  transformed  and  expanded  role  for  clinics,  the  use  of  block 

contracts,  etc. 

The  certificate  side  needs  to  collect  more  information  on  both  clients  and  lawyers.  With 
regard  to  lawyers,  statistics  should  be  collected  and  reported: 

separating  the  levels  of  experience  of  the  billing  lawyer  from  the  lawyers  who 
actually  did  the  work; 

differentiating  between  years  of  call  to  the  bar  and  years  of  experience  in  the  matter 
for  which  services  have  been  rendered;  and 

reflecting  the  use  and  costs  of  law  clerks. 

There  should  be  more  detailed  information  on  the  costs  of  various  stages  of  the 
proceedings.  If  any  quality  assurance  program  is  instituted  there  has  to  be  a  means  available 
to  monitor  and  assess  the  effects  of  that  program. 

With  regard  to  clients,  more  detailed  statistics  should  be  maintained  regarding 
applications  and  new  certificates;  for  instance,  separate  statistics  for  categories  within  “civil” 
(for  example,  types  of  family)  should  be  collected  and  reported.  All  applicants  should  be 
asked  to  sign  a  consent  permitting,  for  the  purposes  of  evaluating  any  aspect  of  the  Plan, 
access  to  their  records  held  by  the  Plan  and  direct  communication  with  them. 
Applicants/clients  should  be  “tracked”  for  a  number  of  purposes,  including  satisfaction  with 
the  application  process;  satisfaction  with  any  services  received;  multiple  uses  of  the  Plan; 
special  needs;  and  action  taken  if  the  application  was  rejected.  There  should  be  extensive 
consultation  and  the  setting  of  priorities  regarding  legal  needs.  However,  there  are 
reservations  about  commissioning  legal  needs  surveys  given  the  money  required  and  other 


Civil  Justice  Review— First  Report,  supra ,  note  69,  ch.  20,  “Access  to  Information  and  Plain  Language”. 

Ibid.,  at  387:  “We  recommend  that  community  based  information  services  be  developed  through  a  partnership 
between  the  bar,  the  ministry  and  legal  clinics...” 
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costs.  Such  surveys  should  be  carried  out  as  part  of  the  general  assessment  of  the  civil  justice 
system,  as  referred  to  below. 

The  clinics  need  to  provide  an  annual  report  on  all  clinic  activities  and,  generally,  collect 
more  detailed  statistics.  The  reporting,  in  the  annual  report,  could  be  on  a  global  basis 
regarding  all  clinic  activities  with  examples  drawn  from  various  kinds  of  clinics:  for  example, 
regarding  summary  advice  and  legal  information,  client  representation,  and  public  education. 
Separate  statistics  should  be  reported  regarding  lawyers  and  community  workers.  As  with  the 
certificate  side  of  the  Plan,  clients/applicants’  consent  to  access  their  records  and  direct 
communication  with  them  should  be  obtained;  applicants/clients  should  be  “tracked”  for  a 
number  of  purposes. 

The  Ministry  of  the  Attorney  General  should  have  primary  responsibility  for  research 
and  evaluation  of  legal  aid. 

There  must  be  careful  and  direct  coordination  between  research  and  evaluation  of  legal 
aid  and  of  the  administration  of  justice  generally,  including  assessments  of  legal  needs. 
Curtailing  the  burdensome  costs  of  litigation  will  provide  at  least  a  partial  solution  to  rising 
costs  of  legal  aid.  Conversely,  the  shrinkage  of  coverage  of  legal  aid  is  a  compelling  vantage 
point  for  advocating  the  reduction  of  costs  and  for  any  possible  simplification  so  as  to  make 
the  justice  system  accessible. 

Examples  of  the  need  for  the  coordination  of  research  and  evaluation  between  legal  aid 
and  the  justice  system  generally  are:  the  requirement  for  more  sophisticated  technology  and 
statistics;  the  costs  of  civil  justice;  pro  bono  work  by  lawyers;  and  public  education. 
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1.  INTRODUCTION 

People  with  mental  disabilities  require  many  of  the  same  legal  services  needed  by  others 
living  in  poverty.  These  services  include  legal  advice  and  representation  to  contest  a  denial  of 
income  support,  eviction  from  their  housing  and  to  obtain  access  to  health  and  related  services. 
There  are,  however,  four  key  areas  in  which  fundamental  rights  and  liberties  are  at  stake  to 
the  extent  that  people  with  mental  disabilities  must  have  timely  access  to  qualified  legal 
representation.  These  areas  include: 

•  where  a  person  in  the  criminal  justice  system  has  a  mental  disorder  which  leads  to  a 
finding  that  he  or  she  is  unfit  to  stand  trial  or  not  criminally  responsible; 

•  where  a  person  in  the  criminal  justice  system  has  a  mental  disability  but  fitness  to 
stand  trial  is  not  an  issue.  In  this  situation  a  person  may  lack,  as  the  result  of  his  or 
her  disability,  the  ability  to  represent  himself  or  herself  effectively  at  any  stage  of  the 
proceeding  even  where  the  charges  would  otherwise  be  considered  “minor”; 

•  where  a  person  is  involuntarily  committed  to  a  psychiatric  facility  or  required  to 
undergo  a  psychiatric  assessment  under  the  Mental  Health  Act;1  and 

•  where  a  person’s  right  to  make  his  or  her  own  decisions  about  personal  care  or 
property  is  usurped  by  a  third  party  through  the  Substitute  Decisions  Act,  19921  or  the 
Health  Care  Consent  Act  1996. 3 

In  all  four  of  these  situations  a  person  with  a  mental  disability  may  be  deprived  of  liberty 
or  security  of  the  person.  Traditionally,  the  courts  and  legislatures  have  recognized  that  in  the 
first  three  areas  listed  above  legal  representation  and  due  process  are  required.  The  fourth 
area,  loss  of  autonomous  decision-making,  is  one  in  which  there  are  minimal  due  process 
protections.  Because  the  legislative  framework  is  new,  there  is  little  case  law  on  the  extent  of 


Mental  Health  Act ,  R.S.O.  1990,  c.  M.7  [hereinafter  referred  to  as  MHA]. 

Substitute  Decisions  Act,  1992,  S.O.  1992,  c.  30,  as  am.  by  S.O.  1994,  c.  27,  S.O.  1996,  c.  2  [hereinafter 
referred  to  as  SDA]. 

Health  Care  Consent  Act,  1996,  S.O.  1996,  c.  2,  Sch.  A  [hereinafter  referred  to  as  HCCA] . 
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the  protections  required  under  the  Canadian  Charter  of  Rights  and  Freedoms  4  In  all  four  of 
these  areas  people  with  mental  disabilities  face  the  risk  that  they  will  lose  the  ability  to  direct 
their  own  lives  and  make  their  own  decisions,  whether  it  relates  to  health  care  treatment  or 
living  independently  in  the  community.  In  addition,  in  each  of  the  areas  where  individuals  are 
seeking  to  assert  their  rights,  they  find  themselves  potentially  in  conflict  with  what  is 
essentially  the  power  of  the  state  either  in  the  guise  of  a  prosecutor  in  the  criminal  justice 
system  or  a  psychiatric  facility,  hospital,  or  the  Public  Guardian  and  Trustee  (PGT)  in  the  civil 
system.  It  therefore  follows  that  the  right  of  access  to  legal  representation,  including  access  to 
legal  aid  funding  where  the  individual  cannot  afford  to  pay  for  his  or  her  own  lawyer,  should 
be  the  same  as  in  the  criminal  setting. 

Finally,  in  looking  at  the  legal  needs  of  people  with  mental  disabilities,  attention  must  also 
be  paid  to  the  expertise  of  counsel.  The  legal  issues,  even  in  areas  where  the  legal  framework 
does  not  distinguish  between  people  with  mental  disabilities  and  the  general  population,  may  be 
more  complex.  Counsel  in  a  criminal  proceeding  must  also  be  aware  of  the  power  of  the  court 
to  use  the  Mental  Health  Act  to  require  their  client  to  have  a  psychiatric  assessment  or  remain 
hospitalized  for  a  period  of  time  even  where  there  is  no  finding  with  respect  to  fitness  to  stand 
trial  or  criminal  responsibility. 

In  addition,  communicating  with  a  client  who  has  a  mental  disability,  and  who  may  or 
may  not  be  capable  of  instructing  counsel,  requires  patience  and  understanding.  Counsel  must 
be  able  to  understand  and  represent  someone  whose  story  may  sound  fanciful  but  which 
contains  elements  of  fact  in  it.  These  skills  are  not  taught  in  law  school,  but  may  have  as  much 
of  an  impact  on  the  ultimate  outcome  as  an  understanding  of  the  substantive  law. 

This  paper  examines  briefly  some  of  the  specific  areas  in  which  legal  representation  is 
essential.  This  should  not  be  interpreted  to  mean  that  they  are  the  only  areas  in  which  people 
with  mental  disabilities  should  have  access  to  counsel  through  a  legal  aid  system.  The  reality  is 
that  in  many  areas,  such  as  landlord  and  tenant  cases,  people  with  mental  disabilities  are 
increasingly  forced  to  represent  themselves  despite  their  inability  to  do  so  effectively.  This 
may  have  serious  consequences  for  the  ability  of  a  person  to  remain  independent  in  the 
community  and  to  live  a  productive  life. 

2.  CRIMINAL  JUSTICE  SYSTEM 

Within  the  criminal  justice  system,  the  three  main  areas  in  which  people  with  mental 
disabilities  require  counsel  are: 

•  where  there  is  a  question  as  to  whether  or  not  the  person  is  fit  to  stand  trial  or  intends 
to  use  the  defence  of  not  criminally  responsible  under  the  mental  disorder  provisions 
of  the  Criminal  Code  ;5 

•  where  the  person’s  mental  disability  interferes  with  his  or  her  ability  to  effectively 
represent  himself  or  herself  if  legal  aid  is  not  available  and  the  person  cannot 
otherwise  afford  counsel.  This  occurs  in  cases  where  fitness  to  stand  trial  is  not  an 


Canadian  Charter  of  Rights  and  Freedoms,  Part  I  of  the  Constitution  Act,  1982,  being  Schedule  B  of  the  Canada 
Act,  1982  (U.K.)  1982,  c.  11. 

Criminal  Code,  R.S.C.  1985,  c.  C-46,  as  amended.  The  fitness  to  stand  trial  provisions  are  found  in  ss.  672.22- 
672.33;  the  provisions  relating  to  a  verdict  of  not  criminally  responsible  on  account  of  mental  disorder  are  found 
in  ss.  672.34-672.44. 
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issue  and  the  person  does  not  intend  to  rely  on  the  defence  of  not  criminally 
responsible;  and 

•  where  a  person  has  been  charged  or  convicted  of  a  crime  and  the  court  makes  an 
order  under  the  Mental  Health  Act 6  for  a  psychiatric  assessment  or  hospitalization  of 
the  person .  It  is  also  necessary  where  the  person  has  been  convicted  and  is  in  custody 
but  is  committed  to  a  psychiatric  facility  involuntarily  under  the  provisions  of  the 

Mental  Health  Act1 

As  noted  above,  this  list  is  not  exhaustive.  There  are  many  other  situations  in  which  legal 
representation  is  essential.  As  cuts  to  funding  in  the  health  care  system  and  other  support 
programs,  as  well  as  cuts  to  legal  aid  funding  occur,  the  legal  rights  of  people  with  mental 
disabilities  may  be  eroded. 

(a)  Mental  Disorder  Provisions  under  the  Criminal  Code? 

(i)  Assessments 

Sections  672.11  and  672.12  of  the  Criminal  Code  give  the  court  broad  powers  to  order 
that  an  accused  person  be  assessed.  For  example,  assessments  may  be  ordered  to  determine  if 
the  accused  is  fit  to  stand  trial,  if  he  was  suffering  from  a  mental  disorder  at  the  time  an 
offence  was  committed  exempting  him  from  criminal  responsibility,  to  assist  the  tribunal 
making  a  disposition  order  where  the  accused  is  found  not  fit  to  stand  trial  or  not  criminally 
responsible  because  of  mental  disorder,  or  to  determine  whether  the  court  should  order  a 
person  convicted  of  an  offence  to  be  detained  in  custody  in  a  treatment  facility.9 

(ii)  Fitness  to  Stand  Trial 

Where  an  order  for  an  assessment  is  made  by  the  court  under  section  672.11  of  the 
Criminal  Code ,  the  order  may  require  that  a  person  be  held  in  custody  during  the  assessment. 
Although  as  a  rule  an  assessment  order  to  determine  if  a  person  is  unfit  to  stand  trial  can  be  in 
effect  for  no  more  than  five  days,  the  court  may  order  that  it  remain  in  effect  for  up  to  60  days 
if  the  circumstances  warrant  it.10  An  assessment  order  which  requires  the  accused  to  be  held  in 
custody  during  the  assessment  has  precedence  over  a  bail  hearing.11  Thus  a  person  otherwise 
entitled  to  bail  may  be  held  in  custody  in  order  that  the  assessment  be  carried  out. 

If  there  is  a  verdict  that  the  accused  is  fit  to  stand  trial,  he  may  still  be  held  in  custody  in  a 
hospital  until  the  completion  of  the  trial  if  the  court  has  reasonable  grounds  to  believe  that  he 
would  become  unfit  if  released.12 


6 

7 

8 

9 

10 
11 


MHA,  supra,  note  1,  ss.  21,  22. 
Ibid.,  s.  20. 


The  mental  disorder  provisions  are  contained  in  the  Criminal  Code,  supra,  note  5,  s.  672. 
Ibid.,  s.  672.12. 

Ibid.,  s.  672.14. 

Ibid.,  s.  672.17. 

Ibid.,  s.  672.29. 
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(iii)  Verdict  of  Not  Criminally  Responsible  on  Account  of  Mental  Disorder 

Where  it  is  found  by  the  judge  or  jury  that  an  accused  committed  the  act  or  made  the 
omission  for  which  he  is  charged,  but  that  he  was  suffering  from  a  mental  disorder  which 
exempts  him  from  criminal  responsibility,  the  verdict  must  be  that  the  accused  committed  the 
act  or  made  the  omission  but  is  not  criminally  responsible  on  account  of  mental  disorder.  This 
verdict  is  not  a  conviction  or  finding  of  guilt.  3 

(iv)  Disposition  Orders 

Once  a  person  is  found  either  not  fit  to  stand  trial  or  not  criminally  responsible  on  account 
of  mental  disorder,  either  the  court  hearing  the  case  or  the  Ontario  Criminal  Code  Review 
Board  (OCCRB)14  must  make  a  disposition  order.  A  disposition  hearing  must  be  held  by  the 
OCCRB  if  requested  by  the  prosecutor  or  the  accused.15 

Where  an  accused  is  found  not  criminally  responsible  on  account  of  mental  disorder,  the 
court  or  OCCRB  may  order  that  the  person  be  discharged  absolutely  if  they  believe  there  is  no 
significant  threat  to  the  public.  Where  the  accused  is  found  either  not  criminally  responsible  on 
account  of  mental  disorder  or  unfit  to  stand  trial,  the  court  or  OCCRB  has  the  jurisdiction  to 
order  a  conditional  discharge  or  to  direct  that  the  accused  be  detained  in  a  hospital.16  Except  in 
certain  circumstances  in  the  case  of  an  accused  who  is  found  unfit  to  stand  trial,  the  discharge 
order  granted  by  the  court  or  Board  cannot  require  the  accused  to  submit  to  any  type  of 
treatment. 

In  the  case  of  a  person  who  is  unfit  to  stand  trial,  the  court  may,  if  no  other  disposition 
order  has  been  made,  require  the  accused  to  submit  to  treatment  for  up  to  60  days  whether  or 
not  he  is  detained  in  custody.  This  order  can  be  made  only  where  there  is  medical  evidence 
that  the  treatment  is  likely  to  make  the  accused  fit  to  stand  trial,  that  the  risk  of  harm  to  the 
accused  is  not  disproportionate  to  the  benefit  received,  and  that  it  is  the  least  restrictive  and 
intrusive  treatment  available  for  the  purpose.17 

Where  an  accused  has  been  found  unfit  to  stand  trial,  the  prosecution  is  required  to 

demonstrate  every  two  years  that  it  does  have  a  prima  facie  case  against  the  accused.  The 

accused  may  also  request  that  the  court  hold  an  inquiry  at  any  time  if  the  accused  submits 

material  that  satisfies  the  court  that  there  is  reason  to  doubt  that  there  is  a  prima  facie  case.  If 

the  court  is  not  satisfied  that  sufficient  evidence  can  be  adduced  to  put  the  accused  on  trial,  the 

1 8 

court  must  acquit  the  accused. 

As  noted  above,  if  an  accused  is  found  not  criminally  responsible  or  unfit  to  stand  trial, 
either  the  court  or  the  OCCRB  may  make  a  disposition  that  can  include  detention  in  custody  in 
a  psychiatric  facility.  The  OCCRB  must  review  the  disposition  orders  at  least  every  year.  The 
OCCRB  must  also  review  disposition  orders  if  the  institution  where  the  person  is  in  custody 


Ibid.,  ss.  672.34-672.36. 

14 

Ibid.,  s.  672.38.  Each  province  must  establish  a  review  board  to  make  or  review  dispositions  with  respect  to  an 
accused  where  they  have  been  found  not  criminally  responsible  by  reason  of  mental  disorder  or  unfit  to  stand 
trial. 

15  Ibid.,  s.  672.45. 

16  1 bid.,  s.  672.45. 

Ibid.,  ss.  672.58,  672.59. 

Ibid.,  s.  672.33. 
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significantly  restricts  his  liberty  for  more  than  one  week.  For  example,  if  the  treating  physician 
orders  that  a  person  be  put  in  seclusion  or  be  moved  from  a  medium  to  a  maximum  security 
setting,  a  hearing  must  be  held  if  the  person  remains  in  that  environment  for  more  than  one 

week. 

At  the  present  time  there  is  no  limit  on  the  length  of  time  the  person  may  be  detained  in  a 

facility.  As  a  result,  a  person  with  a  mental  disorder  may  be  held  for  a  period  of  time  that  far 

exceeds  the  sentence  he  would  have  received  if  the  trial  had  proceeded  and  the  accused  was 

found  guilty.  Criminal  Code  provisions  which  establish  a  cap  on  the  period  of  custody  and 

create  a  new  designation  of  dangerous  mentally  disordered  offender  have  not  yet  been 

proclaimed.19  There  are  currently  two  cases  pending  in  which  accused  found  not  criminally 

responsible  because  of  a  mental  disorder  are  challenging  the  fact  that  at  the  present  time  they 

are  subject  to  disposition  orders  including  detention  in  a  psychiatric  facility  for  an 

20 

indeterminate  period  of  time. 

(v)  Legal  Representation 

Under  section  672.24  of  the  Criminal  Code ,  the  court  must  assign  counsel  where  there  are 
reasonable  grounds  to  believe  that  the  accused  is  unfit  to  stand  trial  and  is  not  represented  by 
counsel.  Similarly,  the  OCCRB  is  required  by  section  672.5  of  the  Criminal  Code  to  assign 
counsel  to  an  accused  who  has  been  found  unfit  to  stand  trial  or  when  it  is  in  the  interest  of 
justice  to  do  so.  As  of  June  16,  1997  the  Attorney  General  of  the  province  is  required  to  pay 
the  legal  fees  of  the  accused  to  the  extent  that  the  accused  does  not  have  the  means  to  pay  them 
and  the  provincial  Legal  Aid  Plan  refuses  to  pay.21  These  sections  now  parallel  similar 
provisions  which  permit  a  judge  of  the  Court  of  Appeal  or  Supreme  Court  of  Canada  to  assign 
counsel  to  act  on  behalf  of  an  accused  if  it  would  be  in  the  interests  of  justice  to  do  so.22 

(b)  Assessment  and  Commitment  to  a  Psychiatric  Facility  under  the 

Mental  Health  Act 

The  involuntary  commitment  and  treatment  provisions  of  the  Mental  Health  Act  apply  to 
people  who  are  within  the  criminal  justice  system.  This  means  that  even  where  the  Criminal 
Code  does  not  provide  the  court  with  authority  to  order  a  psychiatric  assessment,  an  order  may 
be  made  under  Mental  Health  Act  for  the  examination  of  a  person  who  is  charged  or  convicted 

of  an  offence.23 

A  person  who  is  charged  with  an  offence  and  is  in  custody  may  be  remanded  to  a 
psychiatric  facility  for  a  period  of  no  more  than  two  months  provided  that  the  court  first 


Ibid.,  ss.  672.64-672.66.  Section  672.64  would  set  a  maximum  time  during  which  the  accused  is  subject  to  a 
disposition  under  the  mental  disorder  provisions.  The  time  period  would  depend  on  the  offence  for  which  the 
person  was  accused.  Section  672.65  introduced  a  new  category  of  dangerous  mentally  disordered  accused.  Under 
this  provision  the  maximum  cap  could  be  extended  to  life. 

R.  v.  Lepage  (1995),  40  C.R.  (4th)  43,  28  C.R.R.  (2d)  309  (the  appeal  from  the  decision  of  Howden  J.  was 
heard  by  the  Ontario  Court  of  Appeal  on  February  26  and  27,  i997),  and  Winko  v.  Forensic  Psychiatric  Institute 
(1996),  79  B.C.A.C.  1,  129  W.A.C.  1  (C.A.),  additional  reasons  November  19,  19%  (Doc.  Vancouver 
CA020707)  B.C.C.A.;  leave  to  appeal  was  granted  by  the  Supreme  Court  of  Canada  on  May  8,  1997,  [1997] 

S. C.C.A.  No.  117. 

Criminal  Code,  supra,  note  5,  ss.  672.24,  672.5  as  amended  by  the  Criminal  Law  Improvement  Act,  1996,  S.C. 
1996-97,  c.  18  (2d  Sess.),  ss.  82,  84.  The  sections  came  into  force  on  June  16,  1997. 

Ibid.,  ss.  684,  694.1. 

MHA,  supra,  note  1,  s.  21. 
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determines  that  the  psychiatric  services  required  will  be  available.  It  has  been  held  that  the 
hearings  leading  to  these  orders  are  separate  hearings  apart  from  the  trial  and  therefore  are  not 
subject  to  the  same  due  process  provisions  that  apply  to  criminal  cases.  This  means  that  the 
court  cannot  use  its  power  under  the  Criminal  Code  to  order  representation  of  a  person  who 
may  be  the  subject  of  an  order,  nor  does  the  accused  have  a  right  to  be  present  at  the  hearing 
even  though  the  consequences  may  have  a  significant  long-term  impact  on  the  accused  since 
the  results  may  influence  sentence  or  post-sentence  recommendations. 

Finally,  individuals  who  have  been  convicted  of  an  offence  and  are  in  custody  may  be 
admitted  to  a  psychiatric  facility  as  involuntary  patients.  In  these  cases  the  individual  may 
have  the  same  rights  as  other  persons  involuntarily  committed  to  psychiatric  facilities  under  the 
Mental  Health  Act.  This  includes  the  right  to  apply  to  the  Consent  and  Capacity  Review 
Board25  to  challenge  the  involuntary  committal  or  a  finding  of  incapacity. 

(i)  Legal  Representation  Available  under  the  Mental  Health  Act 

The  Consent  and  Capacity  Board  does  not  have  the  authority  to  arrange  for  counsel  in 
these  types  of  cases.  At  the  present  time  Legal  Aid  certificates  are  generally  available  for 
hearings  before  the  Consent  and  Capacity  Board  where  the  person  meets  the  financial  criteria. 

(c)  Cases  Where  the  Accused  Has  a  Mental  Disability  But  Is  Fit  to 
Stand  Trial  and  Does  Not  Use  the  Defence  of  Not  Criminally 
Responsible  by  Reason  of  Mental  Disorder 

This  is  the  area  in  which  the  biggest  gap  exists  in  the  criminal  justice  system  for  people 
with  mental  disabilities.  As  the  legal  aid  system  restricts  the  types  of  cases  in  which  legal  aid 
will  be  provided,  people  with  mental  disabilities  are  left  to  defend  themselves  even  where  their 
mental  disability  makes  this  virtually  impossible.  They  may  also  lack  the  ability  to  negotiate 
plea  bargains  or  entry  into  diversion  programs  intended  to  keep  people  with  mental  disabilities 
out  of  the  criminal  justice  system.  Where  legal  representation  is  not  available,  the  result  may 
be  a  higher  rate  of  conviction  of  people  with  mental  disabilities  for  minor  offences.  Similarly, 
if  counsel  are  not  available  for  bail  hearings,  people  with  mental  disabilities  may  be  more 
likely  to  be  incarcerated  pending  trial. 

Convictions,  even  on  what  are  considered  “minor  offences”,  may  have  significant 
consequences  for  people  with  mental  disabilities  when  they  seek  employment,  housing,  or 
other  services.  There  is  already  a  scarcity  of  community  resources  and  employment 
opportunities  for  people  with  mental  disabilities,  creating  a  situation  where  their  eligibility  for 
the  existing  programs  is  compromised,  increases  the  likelihood  of  subsequent  interaction  with 
the  criminal  justice  system. 

(i)  Legal  Representation  Available 

In  more  and  more  cases  people  with  mental  disabilities  are  unable  to  obtain  legal  aid  to 
retain  counsel  in  the  criminal  justice  system,  even  where  it  is  necessary  to  accommodate  their 
disability.  A  system  in  which  there  is  fixed  list  of  the  types  of  cases  in  which  legal  aid  is 
available  may  result  in  discrimination  against  people  with  mental  disabilities  whose  need  for 
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The  Consent  and  Capacity  Board  is  established  under  ss.  70-81  of  the  HCCA,  supra,  note  3.  The  Board  is 
authorized  to  hear  applications  under  the  HCCA,  the  MHA,  supra,  note  1,  and  the  SDA,  supra,  note  2. 
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representation  is  based  not  only  the  nature  of  the  crime  for  which  they  have  been  charged,  but 
the  extent  to  which  their  disability  makes  it  impossible  for  them  to  effectively  represent 
themselves. 

Even  where  legal  aid  certificates  are  available,  counsel  may  be  reluctant  to  represent 
people  with  mental  disabilities  because  of  the  complexity  of  the  cases  and  the  need  to  spend 
additional  time  with  clients  to  accommodate  their  disability.  This  will  continue  to  be  a  problem 
in  a  fee-for-service  system  where  rates  are  essentially  fixed  and  do  not  take  into  account  the 
need  for  accommodation  of  a  person’s  disability.  It  is  less  likely  to  occur  in  a  clinic  or  staff 
lawyer  setting  where  compensation  is  not  based  on  a  fee  for  a  particular  type  of  case. 

3.  CIVIL  JUSTICE  SYSTEM 

(a)  General  Issues 

It  is  widely  recognized  that  there  is  systemic  and  long-standing  discrimination  against 

people  with  mental  disabilities.  Speaking  in  the  context  of  discrimination  against  persons  with 
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mental  disorders,  Lamer  C.J.  said  in  R.  v.  Swain. 

There  is  no  question  but  that  the  mentally  ill  in  our  society  have  suffered  from  historical 

disadvantage,  have  been  negatively  stereotyped  and  are  generally  subject  to  social  prejudice. 

This  systemic  discrimination  has  resulted  in  significant  economic  and  social  disadvantage 
for  people  with  mental  disabilities.  People  with  mental  disabilities,  like  most  people  with 

disabilities,  are  disproportionately  poor  and  unemployed,  and  have  lower  levels  of  education 

than  the  general  population.  As  a  result  people  with  mental  disabilities  face  numerous  barriers 
to  legal  service,  particularly  in  the  civil  justice  system  where  there  is  no  explicit  Charter 
guarantee  of  access  to  legal  representation. 

In  her  1983  report  to  the  Attorney  General,  entitled  Access  to  Legal  Services  by  the 
Disabled,21  Judge  Abella  (as  she  then  was)  reviewed  the  barriers  to  legal  services  faced  by 
people  with  disabilities.  The  two  main  barriers  identified  were  lack  of  financial  resources  and 
the  lack  of  lawyers  with  expertise  necessary  to  provide  effective  representation  to  persons  with 
disabilities.  The  lack  of  expertise  occurred  with  respect  to  the  specific  issues  of  particular 

concern  to  people  with  disabilities  and  the  knowledge  of  how  to  communicate  with  and 

effectively  represent  people  with  disabilities. 

Since  the  report  was  released,  some  efforts  have  been  made  by  the  legal  system  to 
respond  to  the  report  findings.  These  include  the  continued  funding  of  specialty  clinics,  such  as 
the  Advocacy  Resource  Centre  for  the  Handicapped  (ARCH)  and  the  Advocacy  Centre  for  the 
Elderly  (ACE).  However,  many  gaps  still  exist  within  the  current  Legal  Aid  Plan.  As  the 
services  provided  by  the  Plan  are  reduced,  people  with  mental  disabilities  find  themselves 
without  access  to  important  legal  services  to  assist  them  in  protecting  their  legal  rights  in 
critical  areas  such  as  landlord  and  tenant  cases,  income  support  programs,  access  to  health 
care,  and  employment.  While  this  paper  focuses  on  specific  areas  within  the  civil  system 
where  there  is  a  direct  threat  to  an  individual’s  liberty  and  security  of  the  person  through 
actions  of  the  state,  it  is  important  to  recognize  that  barriers  to  obtaining  legal  services  are 


R.  v.  Swain,  [1991]  1  S.C.R.  933  at  994.  See  similar  comments  by  Sopinka  J.  in  Battlefords  and  District 
Co-operative  Ltd.  v.  Gibbs ,  [1996]  3  S.C.R.  566  at  586. 

Judge  Rosalie  Abella,  Access  to  Legal  Services  by  the  Disabled  (Toronto:  Queen’s  Printer,  June  1983). 
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widespread  and,  unless  addressed,  will  result  in  the  further  disadvantaging  of  people  with 
mental  disabilities.  For  example,  people  with  mental  disabilities  are  often  reluctant  to  file 
complaints  against  physicians  who  have  sexually  abused  them  unless  they  are  represented 
because  they  are  concerned  about  the  possibility  that  their  confidential  medical  records  will  be 
used  by  defence  counsel  to  discredit  them. 

In  the  discussions  I  have  had  with  people  working  in  the  area  of  mental  health,  the  most 
commonly  cited  legal  issue  faced  by  people  with  mental  disabilities  is  in  the  area  of  housing 
where  cuts  to  welfare,  reductions  in  hospital-based  mental  health  services,  inadequate 
community  funding,  and  proposed  changes  to  the  law  in  favour  of  landlords  and  service 
providers  is  resulting  in  an  increasing  numbers  of  evictions  or  refusal  of  housing  to  people  with 
mental  disabilities. 

(b)  Specific  Issues 

Within  the  civil  justice  system  there  are  three  areas  in  which  an  individual’s  liberty  and 
security  of  the  person  are  as  much  at  risk  as  a  person  facing  charges  in  the  criminal  justice 
system.  Legal  representation  must  be  available  for  people  with  mental  disabilities  in  each  of 
these  areas  or  they  face  losing  their  freedom  and/or  the  ability  to  make  their  own  decisions 
about  all  aspects  of  their  life  without  any  real  opportunity  to  be  heard.  These  examples  are  not 
intended  to  be  an  exhaustive  review  of  the  law  in  these  areas,  but  rather  they  illustrate  the 
extent  to  which  the  rights  of  people  with  mental  disabilities  may  be  affected,  particularly  if 
legal  representation  is  not  available. 

In  addition  to  the  examples  given  below,  the  same  legislation,  the  Substitute  Decisions 
Act,  1992,  the  Health  Care  Consent  Act,  1996,  and  the  Mental  Health  Act,  includes  provisions 
for  treating  people  without  their  consent,  moving  people  between  facilities,  admission  to 
long-term  care  facilities,  access  to  their  medical  records,  and  allowing  substitute 
decision-makers  to  give  consent  to  the  withdrawal  of  life  supports  or  the  refusal  of  treatments 
designed  to  prolong  life.  Clearly  these  types  of  decisions  will  have  a  significant  impact  on  the 
individual’s  life  and,  if  abused,  can  be  deadly.  Legal  representation  must  be  readily  available 
to  people  in  all  of  these  situations  including  those  discussed  below. 

(c)  Involuntary  Assessment  and  Admission  to  a  Psychiatric  Facility  under 
the  Mental  Health  Act 

Under  the  Mental  Health  Act  a  person  may  be  forced  to  have  a  psychiatric  assessment 
where  a  physician  believes  that  the  person  has  threatened  or  attempted  or  is  threatening  or 
attempting  to  cause  bodily  harm  to  herself,  or  is  behaving  violently  towards  another  person  or 
causing  a  person  to  fear  bodily  harm  from  her,  or  if  the  person  has  a  mental  disorder  which 
will  likely  result  in  serious  bodily  harm  to  that  person  or  to  another  person  or  imminent  and 
serious  physical  harm  to  the  person.  A  justice  of  the  peace  may  authorize  a  police  officer  to 
apprehend  the  person  who  is  the  subject  of  the  order  to  take  her  to  the  hospital.  In  addition, 
even  without  the  order  of  a  justice  of  the  peace,  a  police  officer  may  take  a  person  to  a 
psychiatric  facility  for  an  assessment  if  she  meets  the  above  criteria.  The  person  may  be  held 
at  the  psychiatric  facility  for  the  assessment  for  no  more  than  72  hours.  Once  the  assessment 
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is  completed,  a  physician  may  involuntarily  commit  a  person  to  a  psychiatric  facility  if  the 

'if) 

conditions  under  which  the  involuntarily  assessment  was  obtained  continue  to  exist. 

During  the  initial  assessment  72-hour  assessment  period,  the  attending  physician  must 
inform  the  person  who  is  the  subject  of  the  order  of  the  reasons  for  the  order  and  notify  her 
that  she  may  retain  and  instruct  counsel  without  delay.31  However,  the  attending  physician 
does  not  have  any  obligation  to  assist  the  person  in  obtaining  counsel  and  there  is  no 
requirement  that  the  person  receive  rights  advice  or  that  the  hospital  assist  the  person  in 
obtaining  counsel.  There  is  a  great  deal  of  difficulty  in  enforcing  this  obligation  since 
individuals  subject  to  an  assessment  order  and  lawyers  who  represent  them  often  report  that 
they  were  not  informed  of  their  right  to  contact  counsel  or  given  an  opportunity  to  contact  a 
lawyer  before  the  expiry  of  the  72-hour  period.  This  is  a  particular  problem  when  the 
assessment  order  takes  effect  on  a  Friday  afternoon  since  both  Legal  Aid  and  legal  clinic 
offices  are  closed  during  that  period.  It  is  also  an  issue  which  rarely  gets  to  court  because  there 
is  no  right  of  a  hearing  before  the  Consent  and  Capacity  Board,  and  after  the  expiry  of  the 
72-hour  period  the  person  is  either  released,  admitted  as  a  voluntary  or  informal  patient  with 
her  consent,  or  committed  involuntarily— which  triggers  another  set  of  rights. 

Where  a  person  is  subsequently  committed  involuntarily,  under  a  Form  3  or  Form  4 
(continuation  of  the  involuntary  commitment),  the  attending  physician  must  provide  written 
notice  informing  the  patient  of  the  reason  for  the  detention,  of  the  fact  that  the  person  is 
entitled  to  a  hearing  before  the  Consent  and  Capacity  Board,  and  that  she  has  the  right  to  retain 
and  instruct  counsel  without  delay.  The  attending  physician  must  also  notify  a  rights  adviser 
who  is  required  to  meet  with  the  patient  immediately  to  explain  what  the  certificate  means  and 
the  right  to  have  it  reviewed  by  the  Consent  and  Capacity  Board.  The  rights  adviser  is  also 

32 

required  to  assist  the  person  in  applying  to  the  Board  and  in  obtaining  legal  services. 

At  the  present  time  rights  advice  in  provincial  psychiatric  facilities  is  provided  by 
advocates  from  the  Psychiatric  Patient  Advocacy  Office  (PPAO).33  In  psychiatric  facilities 
located  in  public  hospitals,  rights  advice  is  provided  by  a  person  who  is  designated  by  the 
Minister  of  Health  or  a  psychiatric  facility.  Rights  advisers  may  be  independent  contractors  or 
members  of  the  hospital  staff.  The  only  restriction  is  that  the  advisers  may  not  be  involved  in 

34 

the  direct  clinical  care  of  the  patients  to  whom  they  are  providing  rights  advice. 

Prior  to  1995,  rights  advice  in  psychiatric  facilities  in  public  hospitals  was  provided  by  the 
Legal  Aid  Plan.  Lawyers  designated  by  the  Plan  were  notified  when  patients  were 
involuntarily  committed  and  they  visited  those  patients  to  provide  rights  advice.  In  1992  the 
Advocacy  Act  was  passed.  It  created  an  Advocacy  Commission  with  12  commissioners,  the 
majority  of  whom  were  appointed  through  a  process  in  which  organizations  representing 
seniors  and  people  with  disabilities  participated.  Under  the  Advocacy  Act  the  Commission  was 
responsible  for  setting  up  a  system  to  provide  rights  advice  in  a  variety  of  circumstances, 


Ibid.,  s.  20. 

Ibid.,  s.  38.1. 

Ibid.,  s.  38. 

The  Psychiatric  Patient  Advocacy  Office  was  established  in  1982  by  the  Ministry  of  Health  as  a  quasi¬ 
independent  advocacy  service. 

MHA,  supra,  note  1,  s.  1(1). 

Advocacy  Act,  S.O.  1992,  c.  26,  repealed  by  S.O.  1996,  c.  2,  s.  1  (proclaimed  in  force  March  29,  1996). 
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including  advice  to  people  who  were  involuntarily  committed  under  the  Mental  Health  Act. 
The  Advocacy  Act  came  into  effect  on  April  1,  1995  and  the  Advocacy  Commission  began 
operation  at  that  time.  However,  immediately  after  the  June  8,  1995  election,  the  government 
announced  that  the  Advocacy  Act  would  be  repealed  and  the  Commission  began  to  wind  down. 
It  did,  however,  provide  rights  advice  until  the  repeal  of  the  Advocacy  Act. 

The  current  system  of  rights  advice  raises  a  number  of  concerns  about  the  rights  of 
persons  with  mental  disabilities  who  are  involuntarily  committed  to  a  psychiatric  facility.  Non 
legal  advocacy,  such  as  that  provided  by  the  PPAO,  can  be  very  effective  in  assisting  people 
with  mental  disabilities  in  asserting  their  rights.  However,  in  the  non-provincial  psychiatric 
facilities,  there  are  clearly  a  number  of  issues  raised  where  rights  advice  is  being  provided  by 
someone  who  is  an  employee  of  the  facility  in  which  the  person  is  being  held.  For  example, 
does  a  staff  member  have  the  right  to  record  on  the  medical  record  the  contents  of 
conversations  they  have  with  the  patient  where  the  staff  member  is  acting  as  rights  adviser? 

(d)  Examples  of  Other  Possible  Proceedings  under  the  Mental  Health 
Act  in  which  Legal  Representation  Is  Required 

In  addition  to  the  two  circumstances  outlined  above,  it  is  important  to  note  that  there  are  a 
number  of  other  situations  in  which  legal  representation  may  be  required  by  individuals  to  deal 
with  issues  arising  under  the  Mental  Health  Act.  These  include  applications  by  individuals  to 
the  Consent  and  Capacity  Board  where  they  have  requested  access  to  their  clinical  record  and 
that  access  has  been  refused  by  the  facility,  or  an  application  to  the  Board  for  a  review  of  a 
by  finding  the  attending  physician  that  the  person  is  incapable  of  managing  property.37 

(i)  Legal  Representation 

The  Consent  and  Capacity  Board  does  not  have  the  authority  to  appoint  counsel  for  an 
individual  who  is  unrepresented  in  proceedings  under  the  Mental  Health  Act  except  in  the  case 
of  proceedings  relating  to  the  designation  of  a  child  between  the  ages  of  13  and  16  as  an 
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informal  patient  or  where  a  child  is  involuntarily  committed. 

Legal  aid  is  still  generally  available  for  eligible  persons  who  request  legal  representation  at 
hearings  before  the  Consent  and  Capacity  Board.  The  application  fee  of  $25  is  waived  for 
persons  who  are  in  hospital  and  the  application  may  be  made  from  the  hospital.  It  is  difficult, 
however,  to  determine  whether  people  are  informed  of  their  right  to  retain  counsel  or  receive 
assistance  in  contacting  either  a  lawyer  or  Legal  Aid  if  they  want  counsel.  In  some  of  these 
facilities,  patients  do  not  have  ready  access  to  telephones  or,  if  they  do,  there  is  no  opportunity 
for  private  conversations. 

There  is  no  effective  monitoring  of  the  rights  advice  programs  at  Schedule  1  public 
hospitals.  Anecdotal  reports  suggest  that  while  many  hospitals  are  fulfilling  their  legal 
obligation  to  provide  rights  advice  and  assistance,  there  are  hospitals  in  which  rights  advice  is 
not  easily  obtained  or  where  no  assistance  is  given  in  completing  an  application  to  Legal  Aid. 
There  are  clear  conflict-of-interest  issues  which  arise  in  this  system  since  an  application  to  the 
Consent  and  Capacity  Review  Board  by  an  individual  is  a  direct  challenge  to  the  facility  that 


MHA,  supra,  note  1,  s.  36. 

Ibid.,  s.  60. 

Ibid.,  s.  43.  The  Board  may  direct  the  Children's  Lawyer  to  arrange  for  representation  if  the  child  is  not 
otherwise  represented. 
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employs  the  rights  adviser.  It  is  therefore  important  that  the  Legal  Aid  Plan  ensures  the 
availability  of  affordable  legal  representation  to  people  with  mental  disabilities  whose  rights 
may  be  affected  under  the  Mental  Health  Act. 

(ii)  Issues  Arising  from  the  Substitute  Decisions  Act 

Amendments  to  the  Substitute  Decisions  Act ,  7992s9  in  1996  streamline  some  of  the 
procedures  by  which  a  third  party  may  become  the  substitute  decision-maker  for  a  person  who 
is  found  to  be  incapable  of  personal  care,  property,  or  both.  It  is  now  possible  for  a  person  to 
become  the  substitute  decision-maker  for  another  person  without  any  type  of  hearing  or  other 
formal  process.  At  the  same  time,  the  process  for  removing  guardianship  in  these  cases  has 
become  more  onerous  for  the  person  deemed  to  be  incapable.  These  provisions,  coupled  with 
the  elimination  of  independent  advocacy,  raise  serious  concerns  about  the  lack  of  due  process 
protections  and  increase  the  importance  of  effective,  affordable  legal  representation. 

(iii)  Guardianship 

The  Substitute  Decisions  Act,  1992,  creates  three  types  of  guardianship:  statutory,40 
temporary,  and  court-appointed.  A  temporary  guardian  or  court-appointed  guardian  may  be 
appointed  to  make  decisions  relating  to  property,  personal  care,  or  both.  A  statutory  guardian 
may  make  decisions  relating  to  property  only. 

The  extent  to  which  a  person  loses  control  over  her  own  decision-making  depends  on  the 
type  of  guardianship.  For  example,  the  court  may  appoint  a  guardian  to  make  decisions 
relating  to  the  investment  of  large  amounts  of  money  while  allowing  the  individual  to  make  her 
own  decisions  about  less  complicated  financial  transactions.  The  court  may  appoint  a  guardian 
only  where  it  is  necessary  for  decisions  to  be  made  and  it  is  the  least  restrictive  alternative.41 

Similarly,  the  procedural  protections  available  to  an  individual  whose  capacity  is 
questioned  depends  on  the  type  of  guardianship  sought.  In  the  case  of  court-appointed 
guardianship,  the  individual  who  is  the  subject  of  a  guardianship  application,  whether  for  the 
person,  for  property,  or  both,  is  a  party  to  the  application,  and  the  Rules  of  Civil  Procedure 
as  well  as  the  procedure  set  out  in  Part  III  of  the  Substitute  Decisions  Act,  1992  govern  the 
proceedings.  In  addition  to  the  procedural  protections,  there  are  restrictions  on  the  court  with 
respect  to  when  a  guardian  may  be  appointed.  The  court  may  also  limit  the  powers  of  the 
guardian,  allowing  him  to  deal  only  with  specific  decisions  rather  than  granting  control  over  all 
decisions  whether  in  the  area  of  property,  personal  care,  or  both.44 


Supra,  note  2. 

40 

Ibid.  Statutory  guardianship  provisions  are  found  in  ss.  15-21,  temporary  guardianship  provisions  are  found  in  ss. 
27  and  62,  and  court-appointed  guardianship  provisions  are  found  in  ss.  31-42  (property)  and  55-65  (personal 
care). 
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Ibid.,  ss.  22(3)  (court-appointed  guardian  of  property),  55(2)  (court-appointed  guardian  of  the  person). 

4"  Rules  of  Civil  Procedure,  R.R.O.  1990,  Reg.  194,  as  amended. 
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SDA,  supra,  note  2.  See  Part  III  for  procedure  in  guardianship  applications  and  applications  to  terminate  or 
otherwise  modify  guardianship  orders.  There  is  a  provision  for  the  summary  disposition  of  a  guardianship 
application  provided  that  notice  provisions  and  other  procedures  intended  to  protect  the  rights  of  the  person  who 
is  the  subject  of  the  application,  are  complied  with.  See  s.  73  (summary  disposition  of  an  application  to  terminate 
a  guardianship)  and  s.  77  (summary  disposition  of  an  application  for  guardianship). 
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Ibid.,  ss.  22-26  (guardianship  of  property),  ss.  57-61  (guardianship  for  personal  care). 
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On  the  other  hand,  in  the  case  of  statutory  guardianship  of  property,45  the  Public  Guardian 
and  Trustee  becomes  the  guardian  for  all  of  a  person’s  property  based  solely  on  the  capacity 
assessment  of  the  individual  conducted  by  one  assessor.46  Any  person  may  request  that  the 
PGT  arrange  a  capacity  assessment  if  that  person  making  the  request  believes  that  the 
individual  who  is  the  subject  of  the  request  is  incapable  of  managing  property,  that  there  is  no 
power  of  attorney,  and  that  no  family  member  intends  to  make  an  application  for 
court-appointed  guardianship.47 

The  assessor  is  required  to  inform  the  person  being  assessed  that  she  may  refuse  the 
assessment  and  the  reason  that  the  assessment  is  being  performed.  The  assessor  is  also 
required  to  inform  the  person  of  the  potential  consequences  of  the  assessment.48  However,  if 
assessment  is  completed  and  the  assessor  determines  that  the  individual  is  incapable  of 
managing  property,  the  PGT  becomes  the  statutory  guardian  as  soon  as  written  notice  of  that 
finding  is  received.49  While  the  assessor  is  also  required  to  provide  the  person  assessed  with  a 
written  notice  of  the  findings50  there  is  no  requirement  that  this  notice  be  delivered  before  the 
notice  is  given  to  the  PGT.  This  means  that  the  PGT  may  obtain  control  over  all  of  a  person’s 
property  before  that  person  is  even  aware  that  they  are  found  to  be  incapable.  This  has  resulted 
in  instances  where  individuals  only  discover  that  they  have  lost  control  over  their  property 
when  they  attempt  to  withdraw  funds  from  their  bank  account. 

It  is  only  after  the  PGT  is  the  statutory  guardian  that  it  is  obliged  to  inform  the  individual 
of  this  fact  and  the  fact  that  the  person  may  apply  to  the  Consent  and  Capacity  Board  for  a 
review  of  the  finding  of  incapacity.51  There  is  no  obligation  on  the  PGT  to  assist  the  person  in 
obtaining  legal  representation  for  this  purpose  or  to  release  the  funds  necessary  to  retain 
counsel  if  the  person  has  assets  which  exceed  the  legal  aid  guidelines  for  eligibility. 

Once  the  statutory  guardianship  is  established,  the  attorney  under  a  power  of  attorney 
giving  him  control  over  all  of  the  individual’s  assets  may  replace  the  PGT  as  statutory 

guardian.52  If  there  is  no  attorney,  or  if  the  power  of  attorney  does  not  give  the  attorney 

control  over  all  of  the  property,  the  attorney  may  apply  to  replace  the  PGT  as  statutory 

guardian.53  Relatives  may  also  apply  to  replace  the  PGT  as  guardian.  If  the  PGT  refuses,  the 


Ibid.,  ss.  16-21.  Statutory  guardianship  may  also  arise  under  the  MHA,  supra,  note  1.  It  is  dealt  with  in  s.  15  of 
the  SDA. 

SDA.,  ibid.,  s.  1(1).  An  assessor  is  defined  as  “a  class  of  persons  who  are  designated  by  the  regulations  as  being 
qualified  to  do  assessments  of  capacity”.  A  qualified  capacity  assessor  must  complete  a  training  course  given  by 
the  Attorney  General,  agree  to  follow  the  policies  and  ethical  standards  set  out  by  the  Attorney  General,  agree  to 
ongoing  training  and  evaluation  and  have  a  valid  designation  as  a  capacity  assessor  within  the  past  two  years:  O. 
Reg.  29/95,  am.  by  O.  Reg.  102/96.  At  the  present  time,  the  policy  of  the  Attorney  General  is  that  only 
physicians,  registered  nurses,  occupational  therapists,  and  social  workers  may  apply  to  become  assessors. 

Ibid.,  s.  16. 


Ibid.,  s.  78.  There  is  a  procedure  for  applying  to  the  court  for  an  order  forcing  an  individual  to  be  assessed  and 
forcibly  taken  to  a  health  facility  for  that  assessment.  See  s.  79. 

49  Ibid.,  s.  16(5). 

50  Ibid.,  s.  78(5). 

51  Ibid.,  s.  16(6). 

52  Ibid.,  s.  16.1. 

53 

Ibid.,  s.  17.  Although  the  form  required  to  be  filled  out  by  relatives  seeking  to  replace  the  PGT  as  statutory 
guardian  (Form  2)  does  contain  a  question  about  whether  or  not  the  relative  has  consulted  with  the  person  who  is 
die  subject  of  the  guardianship,  the  fact  that  the  individual  has  not  been  consulted  or  notified  does  not  preclude 
the  PGT  from  allowing  the  relative  to  become  the  statutory  guardian.  There  is  nothing  on  the  form  that  asks 
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relative  or  guardian  may  apply  to  the  court  for  a  review  of  this  decision.54  This  type  of 
guardianship55  can  only  be  terminated  if  another  capacity  assessment  is  done  and  the  person  is 
found  capable  of  managing  property,  if  the  person  who  has  a  statutory  guardian  applies  to  the 
Consent  and  Capacity  Board  and  the  Board  finds  that  the  person  is  capable  of  managing 
property,  if  a  court  appoints  a  guardian  for  property,  or  if  the  guardian  resigns  and  the 
PGT  is  not  the  guardian.58 

(iv)  Powers  of  Attorney 

The  second  area  in  which  legal  issues  may  arise  is  with  respect  to  powers  of  attorney. 
While  it  is  important  that  any  power  of  attorney  be  properly  drafted  to  ensure  that  it  reflects 
the  wishes  of  the  person  making  the  power  of  attorney,  it  is  particularly  important  that 
individuals  making  a  power  of  attorney  with  what  are  termed  “special  provisions”59  have 
access  to  independent  legal  advice  before  doing  so.  These  provisions  may  authorize  the 
attorney  to  use  necessary  and  reasonable  force  to  determine  whether  or  not  the  grantor  is 
capable  of  making  decisions  under  the  Health  Care  Consent  Act,  1996, 60  to  confirm  that  the 
person  is  incapable  of  making  decisions  about  personal  care  if  there  is  a  provision  in  the  power 
of  attorney  setting  out  specific  criteria  that  must  be  met  before  the  grantor  is  considered 
incapable,  and  to  obtain  an  assessment  of  the  person’s  capacity  by  an  assessor.  In  addition,  the 
grantor  may  authorize  the  attorney  to  use  necessary  and  reasonable  force  to  take  him  to  a  place 
for  care  or  treatment,  admit  him  to  that  place,  and  detain  or  restrain  him  during  the  care  or 
treatment.  Finally,  the  grantor  may  waive  his  right  to  apply  to  the  Consent  and  Capacity  Board 
for  a  review  of  a  finding  of  incapacity  related  to  a  decision  to  which  the  Health  Care  Consent 
Act,  1996  applies. 

The  only  preconditions  to  executing  a  power  of  attorney  with  these  special  provisions  is 
that  the  grantor  must  make  a  statement  that  he  understands  the  effect  of  these  provisions  and 
that  within  30  days  of  the  execution  of  the  power  of  attorney  he  must  be  assessed  by  an 
assessor  and  the  assessor  must  state  that  the  person  is  capable  of  making  this  power  of  attorney 
and  understands  the  effect  of  the  provisions. 


54 

55 

56 


57 

58 

59 

60 


whether  or  not  the  individual  who  is  the  subject  of  the  guardianship  has  consented  to  the  relative  replacing  the 
PGT. 

Ibid.,  s.  18.  There  is  no  statutory  requirement  that  the  individual  who  is  the  subject  of  the  guardianship  be 
notified  of  the  application  by  the  relative  to  the  court  for  a  review  of  the  PGT  decision. 

This  is  dealing  only  with  statutory  guardianship  created  under  s.  16  of  the  SDA,  ibid.  There  are  separate 
provisions  dealing  with  statutory  guardianship  arising  under  s.  15. 

Ibid. ,  s.  20.2.  An  application  under  this  section  must  be  made  within  six  months  of  the  assessment  and 
applications  may  only  be  made  once  every  six  months.  The  statutory  guardianship  is  not  terminated  until  the  end 
of  the  appeal  period  and  where  either  no  appeal  is  taken  or  there  is  a  final  determination  that  the  person  is 
capable  of  managing  property.  See  s.  20.3(iv). 

Ibid.,  s.  20(1).  The  provisions  for  court-appointed  guardianship  or  property  would  apply. 

Ibid.,  s.  20.2. 

Ibid.,  s.  50.  In  a  power  of  attorney  for  personal  care  these  special  provisions  are  often  referred  to  as  a  “Ulysses 
clause”. 

Supra,  note  3.  This  primarily  relates  to  a  psychiatric  facility  for  treatment  of  a  mental  disorder.  Under  the 
HCCA,  if  a  person  who  is  deemed  incapable  of  making  treatment  decisions  objects  to  being  admitted  to  a 
psychiatric  facility  for  treatment  of  a  mental  disorder,  that  decision  can  only  be  overriden  by  a  court-appointed 
guardian  or  an  attorney  who  is  specifically  authorized  to  do  so.  See  below  for  more  information  about  the  HCCA. 
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Unlike  ordinary  powers  of  attorney  which  can  be  revoked  at  any  time  if  the  person  is 
capable,  the  special  provisions  cannot  be  revoked  unless  an  assessor  determines  that  the 
grantor  is  capable  of  personal  care  within  30  days  of  the  revocation. 

Given  the  extent  of  power  granted  to  an  attorney  under  these  provisions,  and  the  fact  that 
the  grantor  may  also  waive  his  right  to  review  by  the  Consent  and  Capacity  Board,  it  is 
disturbing  that  there  is  no  provision  for  any  type  of  independent  rights  advice  or  legal  advice. 
In  a  sense,  the  assessor  is  placed  in  the  position  of  both  determining  capacity  and  informing  an 
individual  about  his  rights.  The  assessor  may  be  chosen  by  the  attorney  to  whom  the  power 
will  be  granted,  and  in  fact  may  be  paid  for  by  that  person,  raising  concerns  about  conflict  of 
interest.  When  these  special  provisions  were  originally  introduced  in  Ontario,  rights  advice, 
through  the  Advocacy  Commission,  was  made  available  to  grantors  before  they  executed  the 
power  of  attorney.61 

(v)  Legal  Representation 

The  Substitute  Decisions  Act,  1992  as  amended  does  not  deal  with  the  appointment  or 
payment  of  legal  counsel,  even  where  the  individual  whose  liberty  is  in  jeopardy  ma$  lose 
access  to  her  financial  resources.  The  amendments  to  the  SDA  also  eliminated  the  role  of 
independent  advocates  and  rights  advisers  who  provided  information  to  individuals  whose 
rights  to  make  their  own  decisions  was  questioned  before  they  lost  their  right  to  make  their 
own  decisions.  To  add  to  the  burden  that  is  now  on  individuals  who  seek  to  maintain  their  own 
ability  to  make  decisions,  they  now  bear  the  financial  costs  to  a  far  greater  extent  than  either 
the  state,  through  the  PGT,  or  relatives  who  seek  to  become  substitute  decision-makers.  For 
example,  in  the  area  of  statutory  guardianship,  this  was  originally  intended  as  a  consensual 
procedure  where  the  individual  agreed  that  she  needed  assistance  with  managing  property. 
Under  the  Substitute  Decisions  Act,  1992  as  originally  enacted,  guardianship  did  not  come  into 
effect  until  after  the  individual  received  information  from  an  advocate  and  the  individual 
consented.  The  guardianship  could  be  revoked  simply  by  a  statement  from  the  individual,  after 
meeting  with  an  advocate,  that  she  wished  to  terminate  the  guardianship.  If  the  PGT  or  others 
believed  guardianship  was  necessary,  they  could  apply  to  the  court.  Now  the  onus  is  on  the 
individual  who  is  the  subject  of  the  guardianship  to  apply  to  the  court  or  the  Consent  and 
Capacity  Review  Board,  or  to  obtain  another  capacity  assessment  at  her  own  expense. 

(vi)  Health  Care  Consent 

The  Health  Care  Consent  Act,  Z99663  replaced  the  Consent  to  Treatment  Act,  199264 
which  came  into  effect  in  1995.  The  legislation  provides  a  mechanism  for  substitute 
decision-making  where  a  person  is  found  incapable  of  making  decisions  about  health  care 
treatment,  admission  to  a  long-term  care  facility,  or  personal  assistance  services.  Under  the 
Health  Care  Consent  Act,  1996,  all  that  is  necessary  for  the  appointment  of  a  substitute 
decision-maker  is  a  finding  by  the  treating  health  care  provider  that  a  person  is  incapable  of 


SDA,  supra,  note  2,  ss.  49,  50,  am.  by  S.O.  19%,  c.  2,  s.  32(1).  The  amendments  removed  references  to 
advocates. 

Ibid.,  s.  20,  am.  by  S.O.  19%,  c.  2,  s.  13. 

Supra,  note  3. 

Consent  to  Treatment  Act,  1992,  S.O.  1992,  c.  31,  repealed  by  19%,  c.  2,  s.  2  (proclaimed  in  force  March  29, 
19%). 


64 
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making  the  necessary  decisions.  If  the  individual  does  not  have  a  court-appointed  guardian  for 
personal  care  authorized  to  make  the  type  of  decision  in  question,  or  an  attorney  for  personal 
care  with  similar  authority,  family  members,  or  the  PGT,  immediately  become  the  substitute 
decision-maker  based  on  where  they  fall  in  the  hierarchy  set  out  in  the  legislation.65 

These  decisions  can  obviously  have  a  significant  impact  on  an  individual's  life.  Admission 
to  a  long-term  care  facility,  while  technically  reversible,  may  prevent  a  person  from  resuming 
life  in  the  community  if,  as  a  result  of  the  placement,  he  loses  his  housing.  Major  surgery  can 
be  undertaken  on  the  consent  of  the  substitute  decision-maker.  The  substitute  may  also  make 
decisions  about  withholding  or  withdrawing  life-sustaining  treatment.  Although  substitute 
decision-makers  are  supposed  to  base  their  decisions  on  the  prior  capable  wishes  of  the  person 
now  deemed  incapable,  this  is  meaningless  if  there  is  no  prior  relationship  between  the 
individual  and  the  substitute  decision-maker.  For  example,  the  substitute  may  be  a  great-niece 
who  lives  400  miles  away  and  has  not  seen  the  person  for  whom  she  is  making  the  decision  in 
over  a  year.  She  may  never  have  had  discussions  with  the  person  about  his  wishes  relating  to 
health  care  decisions  or  admission  to  a  long-term  care  facility.  Similarly,  the  legislation 
automatically  gives  decision-making  power  to  the  natural  parents  of  an  adult  child  who  was 
previously  a  ward  of  the  Children's  Aid  Society  and  raised  by  foster  parents.  This  sometimes 
occurs  where  the  natural  parents  are  unable  or  unwilling  to  raise  a  child  with  a  disability. 

The  legislation  does  not  provide  a  consistent  framework  for  informing  individuals  either 
that  they  are  considered  to  be  incapable,  that  they  may  apply  to  the  Consent  and  Capacity 
Board  and  that  they  may  be  eligible  for  legal  aid.  The  legislation  only  requires  that  the  health 
care  provider  inform  the  person  of  the  finding  of  incapacity  and  his  rights  in  accordance  with 
the  obligations  set  out  by  her  professional  regulatory  body.66  These  obligations  are  not 
contained  in  regulations  and  it  not  clear  whether  the  colleges  are  prepared  to  discipline  health 
care  providers  who  do  not  act  in  accordance  with  the  guidelines.  More  importantly,  there  is  no 
requirement  that  the  guidelines  be  consistent  as  between  professions,  making  it  even  more 
difficult  for  the  individual  who  is  considered  mentally  incapable  to  determine  whether  his 
rights  have  been  violated.  In  essence,  the  legislation  relies  on  the  health  care  practitioner  who 
is  both  finding  the  person  incapable  and  recommending  a  course  of  treatment  also  to  advise  the 
person  of  his  rights  and  assist  him  in  obtaining  legal  counsel. 

(vii)  Legal  Representation 

In  cases  dealing  with  consent  to  treatment,  placement  in  a  long-term  facility,  or  consent  to 
the  personal  assistance  services,  the  Consent  and  Capacity  Board  does  have  the  authority  to  ask 
the  PGT  to  arrange  for  counsel  to  represent  the  individual  who  is  a  party  to  the  application. 
The  Act  provides  that  the  individual  is  required  to  pay  for  the  cost  of  counsel  appointed  by  the 
Board  if  she  does  not  qualify  for  legal  aid. 


HCCA,  supra,  note  3,  s.  20  defines  the  list  of  persons  who  may  give  or  refuse  consent  on  behalf  of  the  person 
deemed  incapable.  The  list  includes  the  incapable  person's  spouse  or  partner,  child  or  parent,  brother  or  sister,  or 
any  other  person  related  by  blood,  marriage,  or  adoption. 

Ibid.,  s.  17  (consent  to  treatment). 
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4.  DEFICIENCIES  IN  THE  EXISTING  LEGAL  AID  PLAN 

This  section  briefly  outlines  the  major  deficiencies  in  the  legal  aid  system  both  before  and 

after  recent  cuts. 

(a)  Criminal  Justice  System 

(i)  Availability  of  Legal  Aid  Certificates  for  “Minor”  Offences 

As  noted  above,  the  fact  that  a  mental  disability  is  not  serious  enough  to  excuse  a  person 
from  criminal  responsibility  does  not  mean  that  the  person  is  able  to  represent  herself 
effectively.  Reports  from  counsel  and  judges  indicate  that  there  is  an  increase  in  the  number  of 
people  with  mental  disabilities  being  incarcerated,  held  without  bail  or  convicted  for  offences 
which  would  otherwise  result  in  diversion  or  plea  bargains. 

(ii)  Representation  Where  the  Mental  Disorder  Provisions  of  the  Criminal  Code 
Are  Involved 

Because  there  is  an  obligation  on  the  court  to  assign  counsel  where  fitness  to  stand  trial  is 
in  issue,  and  the  court  and  OCCRB  may  assign  counsel  where  they  believe  it  to  be  in  the 
interest  of  justice  for  disposition  hearings,  obtaining  some  type  of  funding  for  legal 
representation  is  not  an  issue,  although  the  amount  of  the  funding  and  expertise  of  counsel  may 
be  of  concern. 

(iii)  Access  to  Counsel 

Even  where  a  legal  aid  certificate  is  granted,  access  to  qualified  counsel  may  be  limited. 
Reductions  in  the  tariff  may  lead  some  counsel  to  refuse  cases,  particularly  those  involving 
clients  with  mental  disorders  where  the  issues  may  be  complex  and  the  time  required  exceeds 
that  provided  for  by  legal  aid.  In  addition,  the  representation  of  people  with  mental  disorders 
requires  counsel  to  have  expertise  in  the  law  as  it  relates  to  criminal  responsibility  and 
unfitness,  as  well  as  in  how  effectively  to  represent  someone  whose  mental  capacity  is  in 
question.  While  legal  education  in  criminal  law  does  include  issues  relating  to  criminal 
responsibility  and  fitness  to  stand  trial,  neither  law  schools  nor  the  bar  admission  course 
provide  any  real  education  in  how  to  effectively  communicate  and  represent  people  with 
mental  disorders. 

(b)  Civil  Justice  System 

(i)  Access  to  Legal  Aid  Certificates 

At  the  present  time  legal  aid  certificates  are  generally  available  for  people  with  mental 
disabilities  for  issues  arising  under  the  Mental  Health  Act  or  Health  Care  Consent  Act,  1996 
who  want  representation  before  the  Consent  and  Capacity  Board.  However,  there  is  a  great 
deal  of  difficulty  in  obtaining  legal  aid  certificates  to  appeal  these  decisions.  Not  only  does  this 
mean  that  the  rights  of  people  with  disabilities  may  be  abridged,  but  it  ultimately  results  in 
higher  costs  since  there  are  very  few  precedent-setting  cases  that  can  assist  the  Consent  and 
Capacity  Board  in  its  work. 

A  more  serious  problem  exists  with  respect  to  the  availability  of  legal  aid  certificates  or 
representation  in  other  settings.  For  example,  a  person  who  is  being  abused  by  a  caregiver  is 
unlikely  to  receive  a  legal  aid  certificate  to  obtain  advice  on  the  most  appropriate  method  of 
dealing  with  the  problem  and  to  determine  what  legal  remedies  are  available  other  than 
criminal  charges. 


390 


(ii)  Financial  Eligibility  Issues 

While  it  is  appropriate  that  legal  aid  funding  only  be  used  for  those  who  cannot  afford 
legal  counsel,  the  eligibility  criteria  do  not  take  into  account  a  number  of  factors  that  may 
influence  whether  a  person  with  a  mental  disability  is  in  fact  able  to  afford  a  lawyer.  These 
factors  include: 

•  whether  the  person  actually  has  control  of  his  funds.  In  some  cases  the  person  may 
have  a  substitute  decision-maker  who  refuses  to  allow  the  person  with  the  mental 
disability  to  use  his  own  funds  to  retain  a  lawyer;  and 

•  whether  there  are  extraordinary  expenses  relating  to  the  disability.  For  example, 
increased  user  fees  for  health  and  support  services  means  that  people  are  expected  to 
pay  part  of  their  drug  costs,  which  in  some  cases  may  be  quite  high,  and  for  other 
types  of  programs  which  were  previously  available  without  charge. 

(iii)  Quality  of  Services 

Although  most  lawyers  who  provide  legal  services  to  people  with  mental  disabilities  are 
qualified  and  provide  effective  representation,  there  are  concerns  that  this  is  not  always  the 
case  and,  more  importantly,  there  is  no  mechanism  for  establishing  and  maintaining  standards. 
At  the  current  time,  only  lawyers  who  are  on  the  Legal  Aid  Mental  Health  Panel  may  receive 
certificates  to  represent  clients  in  proceedings  relating  to  the  Mental  Health  Act.  However,  the 
only  qualification  required  is  participation  in  a  training  course  given  by  the  Law  Society  and/or 
Canadian  Bar  Association,  Ontario  Division.  The  current  course  is  a  one-day  overview.  Once 
a  lawyer  has  taken  that  course,  there  is  no  further  requirement  for  continuing  education  and 
there  is  no  mechanism  for  removing  lawyers  from  the  panel  if  they  do  not  provide  a  high 
quality  service. 

5.  METHODS  OF  SERVICE  DELIVERY 

(a)  Legal  Aid  Certificates 

There  has  been  a  recognition  that  people  facing  involuntary  commitment  or  involuntary 
treatment  require  legal  aid.  As  a  result  certificates  continue  to  be  available  in  this  area  despite 
the  cuts  to  legal  aid.  As  noted  above,  certificates  are  more  difficult  to  obtain  for  other  issues 
arising  out  of  the  Substitute  Decisions  Act,  1992  or  the  Health  Case  Consent  Act,  1996. 

(b)  Specialized  Legal  Clinics 

Responding  to  recommendations  of  the  Abella  Task  Force,  Legal  Aid  has  continued  to 
fund  two  specialized  clinics  that  service  people  with  mental  disabilities.  ARCH  and  ACE  both 
provide  legal  representation  to  individuals,  as  well  as  education  on  legal  issues  of  significance 
to  people  with  mental  disabilities.  Both  clinics  assist  private  bar  lawyers  and  participate  in 
professional  education  programs.  Ordinarily  legal  clinics,  including  the  specialty  clinics,  do 
not  represent  clients  in  criminal  proceedings.  However,  ARCH  has  represented  individual 
clients  and  organizations  in  test  case  litigation  where  the  legal  rights  of  persons  with  mental 
disabilities  in  the  criminal  justice  system  may  be  affected.  In  addition,  ARCH,  through  its 
intake  system,  does  advise  people  of  their  legal  rights  and  refer  them  to  legal  aid  and  legal 
counsel  where  appropriate.  ACE  has  a  lawyer  on  staff  to  act  as  an  advocate  for  persons  who 
are  in  institutions  such  as  long-term  care  facilities.  At  the  present  time  a  great  deal  of  her  job 
involves  representing  people  before  the  Consent  and  Capacity  Board. 
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(c)  Duty  Counsel 

The  duty  counsel  system  provides  legal  representation  in  the  criminal  justice  system  in 
some  situations.  In  Metropolitan  Toronto  special  duty  counsel  are  available  for  cases  involving 
clients  with  mental  disabilities  where  the  issues  relate  to  fitness  to  stand  trial  or  criminal 
responsibility.  Anecdotal  evidence  from  Crown,  defence  counsel,  and  clients  suggests  that  this 
system  has  been  effective  in  Metropolitan  Toronto  in  ensuring  that  qualified  counsel  are 
available. 

(d)  Court- Appointed  Counsel 

As  noted  above,  in  certain  types  of  cases  the  court,  the  Ontario  Criminal  Code  Review 
Board,  and  the  Consent  and  Capacity  Board  may  arrange  counsel  for  a  person  if  it  relates  to 
specific  types  of  proceedings  or  if  they  believe  it  is  in  the  interest  of  justice.  This  has  been 
partially  effective  in  ensuring  that  people  with  mental  disabilities  are  effectively  represented. 
However,  the  situations  in  which  this  can  occur  are  very  limited.  Consideration  should  be 
given  to  expanding  the  situations  in  which  the  court  or  Consent  and  Capacity  Board  can  assign 
counsel  to  take  into  account  cases  in  which  persons  may  be  capable  of  instructing  counsel  but 
whose  disability  makes  it  impossible  for  them  to  effectively  represent  themselves.  This  is 
particularly  important  if  the  existing  restrictions  on  obtaining  legal  aid,  particularly  in  non¬ 
criminal  cases,  continues. 

With  respect  to  the  payment  of  counsel,  if  the  judicare  model  continues,  the  procedure 
now  in  place  under  the  mental  disorder  provisions  of  the  Criminal  Code  should  replace  the 
procedure  where  the  Consent  and  Capacity  Review  Board  assigns  counsel.  The  Criminal  Code 
provisions  require  the  Attorney  General  to  pay  if  Legal  Aid  refuses  funding  ensure  that  legal 
counsel  are  compensated  while  still  taking  into  account  the  ability  of  individuals  to  pay  for 
their  own  representation. 

(e)  Nonlegal  Advocacy 

Legal  clinics  have  used  community  legal  workers  to  assist  with  client  representation, 
providing  summary  advice  and  public  education.  This  has  been  an  effective  use  of  resources 
including  cases  in  which  the  client  has  a  mental  disability.  In  addition,  the  Psychiatric  Patient 
Advocacy  Office  provides  nonlegal  advocacy  in  provincial  psychiatric  facilities.  In  1992  the 
Advocacy  Act  was  passed,  which  would  have  provided  for  nonlegal  individual  and  systemic 
advocacy  for  vulnerable  adults,  including  people  with  mental  disabilities.  Advocates  would 
have  provided  assistance  in  key  areas  including  substitute  decision-making,  in  some  cases 
avoiding  the  need  for  a  substitute  decision-maker  and  lengthy  court  proceedings.  While 
nonlegal  advocates  cannot  represent  clients  before  the  courts  or  tribunals,  they  play  a  valuable 
role  in  helping  people  with  mental  disabilities  to  determine  their  rights  and  whether  and  how 
they  want  to  enforce  them.  In  cases  where  some  form  of  advice  is  required,  lawyers  will  be 
required  to  substitute  for  situations  in  which  nonlegal  advocates  can  be  used. 

In  addition,  in  a  number  of  cases  people  with  mental  disabilities  end  up  in  either  the 
criminal  or  civil  justice  system  because  of  outside  circumstances  which,  if  dealt  with  through 
effective  advocacy,  could  reduce  the  need  to  rely  on  the  legal  system.  For  example,  when  a 
person  is  homeless,  has  inadequate  income  support,  or  does  not  have  access  to  needed  support 
services,  he  is  more  likely  to  end  up  either  in  the  criminal  justice  system  charged  with  an 
offence,  or  in  the  civil  justice  system  trying  to  obtain  services  to  which  he  is  entitled.  If 
nonlegal  advocacy  were  available  in  the  community  to  deal  with  the  underlying  problems— 
namely  homelessness  or  obtaining  services,  no  legal  intervention  would  be  required. 


392 


(f)  Pro  Bono  Counsel 

In  limited  circumstances  counsel  may  agree  to  represent  an  individual  without  charge. 
There  is  no  formal  system  for  identifying  pro  bono  counsel,  however,  and  it  is  impractical  to 
rely  on  this  as  a  form  of  providing  legal  assistance.  As  legal  aid  payments  have  decreased,  and 
the  cost  of  litigation  increased,  particularly  in  the  civil  justice  system,  it  is  becoming  almost 
impossible  to  fmd  counsel  who  are  willing  and  able  to  represent  clients  in  litigation  on  a  pro 
bono  basis.  It  is  inequitable  to  force  people  with  mental  disabilities  to  rely  on  the  good  will  of 
the  profession  to  deal  with  legal  problems  that  have  a  significant  impact  on  their  fundamental 
rights. 

6.  SOLUTIONS 

Over  the  years  several  studies  have  looked  at  the  most  effective  ways  of  providing  legal 
representation  for  people  with  mental  disabilities.  In  addition  to  legal  services,  some  of  these 
studies  have  looked  at  the  use  of  nonlegal  advocacy  in  conjunction  with  legal  services.  The 
major  study  remains  the  report  by  Judge  Abella  in  1983.  Despite  some  advances  since  the 
time  of  her  report,  many  of  the  problems  she  identified  remain  and  some  of  the  solutions 
proposed  have  yet  to  be  implemented. 

Based  on  the  discussion  above  about  the  legal  needs  and  deficiencies,  it  is  clear  that  the 
existing  system  provides  excellent  service  in  some  cases,  but  that  there  are  improvements  that 
can  be  made.  The  key  issue  in  these  discussions  tends  to  be  whether  the  model  should  retain 
the  judicare  approach,  that  is,  legal  aid  certificates,  or  shift  to  a  model  using  legal  clinics 
and/or  a  staff  model,  such  as  duty  counsel. 

The  complexity  of  the  issues  in  both  the  criminal  justice  system  and  on  the  civil  side,  as 

well  as  geographic  factors  and  the  skills  required  to  represent  clients  with  mental  disabilities, 

makes  it  impossible  to  recommend  one  solution  that  will  solve  all  of  the  problems.  What  is 

proposed  is  a  mixed  system  which  takes  advantage  of  the  most  effective  programs  and  attempts 

68 

to  increase  the  effectiveness  of  the  existing  resources. 

It  is  suggested  that  the  following  principles  govern  the  provision  of  legal  aid  and  legal 
services  for  people  with  mental  disabilities: 

•  Availability  of  services  —  Legal  aid  should  be  available  to  people  with  mental 
disabilities  in  all  cases  in  which  a  person  faces  loss  of  liberty  or  security  of  the  person 
whether  through  the  criminal  justice  system  or  in  the  civil  system, 

•  Accommodation  of  people  with  mental  disabilities  —  Legal  aid  must  be  flexible 
enough  to  accommodate  people  with  mental  disabilities  where  their  disability  makes  it 
impossible  for  them  to  effectively  represent  themselves  and  the  outcome  of  the  case, 
either  civil  or  criminal,  will  have  a  significant  impact  on  their  living  situation. 


Supra,  note  27. 

Due  to  the  very  short  time  available  to  prepare  this  paper,  I  was  unable  to  interview  a  large  number  of  people.  I 
did  speak  to  several  leaders  in  the  area  including  Hugh  Paisley,  Crown  counsel,  Richard  Schneider,  counsel  to 
the  Ontario  Criminal  Code  Review  Board,  Arthur  Fish,  private  bar  counsel,  Michael  Bay,  Chair  of  the  Consent 
and  Capacity  Board,  and  Ruth  Stoddart,  Canadian  Mental  Health  Association,  Ont.  Division.  I  also  spoke  more 
informally  to  individuals  with  mental  disabilities  and  lawyers  working  in  both  the  civil  and  criminal  justice  system 
dealing  with  clients  with  mental  disabilities.  The  recommendations  that  follow  reflect  the  tenor  of  our 
conversations,  but  I  did  not  discuss  specific  recommendations  with  any  of  the  people  I  spoke  to,  nor  have  they 
seen  a  copy  of  this  paper  or  the  recommendations. 
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•  Cost  effectiveness— The  system  must  be  cost  effective  and  make  efficient  use  of 
resources. 

•  Accountability  —  The  Legal  Aid  Plan  must  be  accountable  to  people  with  mental 
disabilities  through  a  model  of  governance  in  which  priorities  are  set  by  a  board  or 
other  body  that  includes  representation  of  people  with  mental  disabilities. 

•  Financial  eligibility  —  Financial  eligibility  requirements  must  take  into  account  the 
extent  to  which  an  individual  has  access  to  his  or  her  assets  and  the  costs  of  disability. 

•  Responsiveness  —  The  Legal  Aid  Plan  must  be  able  to  respond  immediately  to  cases 
in  which  people  are  in  custody  or  detention  whether  in  the  criminal  justice  system  or 
the  civil  justice  system. 

•  Standards  and  education  —  Legal  education  for  lawyers  representing  people  with 
mental  disabilities  must  include  not  only  substantive  issues,  but  also  broader  issues  of 
effective  representation  including  communication. 

•  Procedures  —  The  Legal  Aid  Plan  should  take  steps  to  ensure  that  its  application 
procedures  are  accessible  to  people  with  mental  disabilities  and  to  provide  assistance 
in  the  process  where  necessary. 

(a)  Criminal  Justice  System 

The  existing  judicare  model  has  not  necessarily  served  well  the  interests  of  clients  with 
mental  disabilities.  It  is  not  comprehensive  enough  to  deal  with  the  need  to  accommodate 
people  with  disabilities  where  they  are  charged  with  offences  not  normally  covered  by  legal 
aid.  In  addition,  in  some  areas  of  the  province,  clients  have  difficulty  finding  counsel  with  the 
expertise  or  willingness  to  represent  clients  with  mental  disabilities. 

Although  the  private  bar  tends  to  criticize  the  quality  of  service  provided  by  duty  counsel 
and  there  is  a  suspicion  among  the  public  that  duty  counsel  provide  less  effective  representation 
than  private  bar  lawyers,  there  is  no  real  evidence  that  this  is  the  case.  There  is  no 
comprehensive  system  of  quality  control  in  place  within  the  judicare  system  and  no  means  of 
measuring  the  services  now  delivered.  Clients  with  mental  disabilities  are  particularly 
vulnerable  since  they  may  lack  the  ability  to  interview  lawyers  to  select  the  one  most  suited  to 
their  needs,  or  there  may  be  no  choice  available.  The  reality  is  that  many  civil  lawyers 
involved  with  clients  with  mental  disabilities  refer  clients  to  a  limited  number  of  lawyers  with 
whom  they  are  familiar.  While  those  clients  generally  receive  a  very  high  quality  of  service, 
clients  who  have  no  previous  contact  with  lawyers  are  left  on  their  own. 

A  model  that  combines  a  duty  counsel/staff  model  with  provision  for  special  duty  counsel 
with  expertise  in  dealing  with  clients  with  mental  disabilities  may  be  the  most  effective  means 
of  providing  service.  It  would  provide  a  mechanism  for  monitoring  the  quality  of 
representation,  counsel  would  be  readily  available  when  needed,  and  continuing  education 
programs  can  be  put  in  place  to  ensure  that  the  counsel  have  the  expertise  necessary  to 
represent  clients  with  mental  disabilities. 

Where  cases  are  particularly  complex  or  where  staff  counsel  are  unavailable, 
arrangements  can  be  made  to  retain  private  bar  lawyers  on  a  per-case  basis  or,  alternatively, 
on  a  special  retainer. 
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(b)  Civil  Cases 

At  the  present  time  most  clients  are  represented  by  private  bar  counsel  using  legal  aid 
certificates.  When  the  Legal  Aid  Plan  was  responsible  for  providing  rights  advice  to  persons  in 
involuntarily  committed  to  psychiatric  units  in  general  hospitals,  a  duty  counsel  system  was 
used  in  Toronto.  The  two  specialty  clinics,  ARCH  and  ACE,  occasionally  represent  clients 
before  the  Consent  and  Capacity  Board  or  in  court  where  the  case  is  precedent  setting.  ACE 
also  has  a  lawyer  on  staff  who  spends  the  majority  of  her  time  representing  individual  clients 
before  the  Consent  and  Capacity  Board.  Lawyers  at  some  community  clinics  may  also 
represent  clients  before  the  Consent  and  Capacity  Board. 

With  respect  to  areas  of  the  law  other  than  the  area  of  mental  health,  community  legal 
clinics  often  represent  clients  with  mental  disabilities  in  landlord  and  tenant  cases  and  income 
support  cases.  In  some  cases,  community  legal  clinics  will  also  represent  clients  filing  human 
rights  complaints.  Very  little  or  no  legal  representation  is  available  to  people  with  mental 
disabilities  to  deal  with  malpractice  cases,  complaints  to  professional  regulatory  bodies  or 
bodies  such  as  the  police  complaints  tribunal,  or  employment  discrimination.  As  a  result,  cases 
in  which  there  is  a  legitimate  issue  are  not  carried  forward  because  of  the  lack  of  legal 
representation. 

Even  where  legal  aid  certificates  are  available  for  applications  to  the  Consent  and 
Capacity  Board  under  the  Mental  Health  Act  and  in  some  cases  under  the  Substitute  Decisions 
Act,  1992  or  Health  Care  Consent  Act,  1996,  clients  with  mental  disabilities  continue  to  have 
difficulty  in  retaining  counsel.  This  is  particularly  true  outside  Toronto  where  there  are  a 
limited  number  of  practitioners  willing  to  take  these  cases. 

In  considering  appropriate  models  for  clients  in  this  category,  it  is  important  to  keep  in 
mind  that  hearings  before  the  Consent  and  Capacity  Board  occur  not  only  in  provincial 
psychiatric  facilities  but  they  can  be  held  in  any  long-term  care  facility  or  hospital  in  the 
province.  This  means  that  individuals  must  be  able  to  find  legal  counsel  in  every  area  of  the 
province.  In  addition,  the  hearings  are  held  on  very  short  notice  since  hearings  are  supposed  to 
be  held  within  one  week  of  the  application.  This  means  that  counsel  must  have  some  expertise 
in  the  area  in  order  to  prepare  the  case  in  time. 

Finally,  lawyers  should  also  be  knowledgeable  in  other  areas  of  law  of  importance  to 
people  with  mental  disabilities,  such  as  landlord  and  tenant  law  and  income  support  law.  While 
they  are  representing  the  individual  for  a  limited  purpose,  whether  or  not  a  client  has  housing 
and  income  support  may  make  a  significant  difference  to  the  outcome  of  a  hearing,  particularly 
where  the  issue  is  whether  a  person  is  able  to  live  independently  in  the  community  rather  than 
in  a  long-term  care  facility. 

Ideally,  community  legal  clinics,  including  specialty  clinics,  should  be  adequately  funded 
to  provide  effective  representation  of  clients  with  mental  disabilities.  They  are  already  involved 
with  many  of  these  clients  in  other  aspects  of  the  poverty  law  practice  of  the  legal  clinic 
system.  There  is  also  a  system  of  accountability  in  place  which  involves  community 
representation  and  quality  assurance  measures.  The  clinics  also  play  a  valuable  role  in  setting 
priorities  where  limited  resources  require  choices  to  be  made.  This  model  is  preferable  to  a 
staff  model  in  which  these  decisions  would  be  left  to  bureaucrats  or  determined  by  rigid  rules 
that  may  not  accommodate  the  needs  of  clients  with  mental  disabilities.  In  addition,  the  clinic 
system  makes  effective  use  of  community  legal  workers  to  supplement  the  services  provided 
by  lawyers.  They  have  also  developed  expertise  in  public  education  and  assisting  people  to 
help  themselves.  These  are  important  qualities  in  making  the  most  efficient  use  of  scarce 
resources. 
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The  specialty  legal  climes,  such  as  ACE  and  ARCH,  should  continue  to  receive  funding  to 
take  on  precedent-setting  cases,  to  assist  community  legal  clinics  by  sharing  their  expertise, 
and  to  play  a  large  role  in  both  public  and  professional  education.  Specialty  clinics  have  the 
advantage  of  boards  of  directors  who  have  a  considerable  expertise  in  their  specific  area, 
unlike  the  community  clinics  which  must  represent  the  broader  community. 

However,  if  clinics  were  to  take  over  representing  clients  currently  served  through  the 
judicare  program,  additional  funding  would  have  to  be  provided  to  the  clinic  system  to  enable 
them  to  hire  additional  lawyers  and  community  legal  workers,  as  well  as  support  staff  to  take 
on  these  additional  duties.  Clinic  staff  are  currently  overwhelmed  by  the  demand  for  their 
services  and  are  not  in  position  to  take  on  significant  new  client  loads  without  additional  staff. 

The  Legal  Aid  Plan  would  have  to  continue  to  find  a  way  to  provide  for  the  payment  of 
private  bar  lawyers  in  communities  where  there  are  no  legal  clinics  or  where  there  are 
insufficient  staff  to  take  on  the  additional  duties. 

7.  CONCLUSION 

This  paper  represents  a  very  brief  overview  of  some  areas  in  which  the  rights  of  people 
with  mental  disabilities  may  be  significantly  affected  without  access  to  legal  representation.  It 
is  not  intended  to  be  either  a  comprehensive  review  of  the  law  in  this  area,  nor  of  the  impact 
of  legal  aid  cuts  on  people  with  mental  disabilities.  It  is  intended  to  emphasize  that  it  is 
important  to  take  into  account  the  special  types  of  legal  needs  of  people  with  mental  disabilities 
and,  in  particular,  people  with  disabilities.  Failure  to  do  so  will  increase  the  vulnerability  of 
people  with  mental  disabilities.  It  leaves  people  in  situations  in  which  they  are  forced  to  face 
the  full  power  of  the  state,  whether  a  psychiatric  facility  whose  lawyers  are  funded  by  the 
government  in  a  hearing  regarding  involuntary  commitment  to  a  psychiatric  facility,  a 
government  lawyer  prosecuting  them  on  a  “minor”  offence,  or  the  Public  Guardian  and 
Trustee  taking  control  of  their  property  through  statutory  guardianship,  without  any  resources 
to  fight  back. 
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1.  INTRODUCTION 

In  this  report  I  will  discuss  legal  aid,  aboriginal  people,  and  the  legal  problems  faced  by 
persons  of  aboriginal  descent  in  northern  Ontario.  In  the  first  part  of  the  report  I  will  briefly 
discuss  the  goals  and  objectives  of  legal  aid,  the  response  of  legal  aid  to  aboriginal  clients,  and 
the  amount  of  money  spent  on  aboriginal  people  from  the  total  budget  of  the  Ontario  Legal  Aid 
Plan.  In  the  second  part  of  the  discussion  I  will  review  the  aboriginal  groups  of  people  in  the 
northern  part  of  the  province,  their  socio-economic  status,  their  political  institutions,  and  the 
agencies  established  by  them  to  provide  services  in  certain  areas.  I  will  also  attempt  to  show 
the  specific  kinds  of  problems  for  which  aboriginal  people,  as  well  as  the  groups  and  agencies 
established  by  them,  require  legal,  paralegal,  and  law-related  services.  The  third  part  of  the 
report  will  chronicle  a  variety  of  the  problems  that  aboriginal  people  in  northern  Ontario 
experience  with  the  legal  system.  This  information  is  taken  from  a  variety  of  reports  written  on 
this  topic  over  the  years,  as  well  as  from  the  author’s  experience  in  the  north.  The  responses 
received  by  the  Ontario  Legal  Aid  Review  indicate  that  many  of  the  problems  noted  from 
earlier  times  continue  to  be  experienced  by  aboriginal  people  in  northern  Ontario,  and 
generally  throughout  the  province.  In  the  last  part,  I  will  provide  a  brief  conclusion  along  with 
a  number  of  general  recommendations  that  are  suggested  by  the  materials  presented.  A  number 
of  specific  recommendations  made  in  the  presentations  to  the  committee  are  contained  in  an 
appendix  to  the  report. 

2.  BACKGROUND 

The  Ontario  Legal  Aid  Plan  was  established  to  assist  people  to  obtain  legal  services  in 
circumstances  where  they  are  not  able  to  pay  for  such  services  due  to  their  lack  of  financial 
resources.  The  fundamental  principle  of  the  Ontario  Legal  Aid  Plan  is:1 

to  facilitate  equality  of  access  to  justice  through  the  provision  of  effective  and  efficient  legal  services 
in  a  wide  range  of  legal  matters  to  those  who  are  unable  to  finance  these  services  from  their  own 
resources. 

To  meet  the  ends  of  the  Plan,  an  application  procedure  and  categories  of  legal  services  to 
be  funded  were  established.  Several  categories  of  legal  services  were  prohibited.  In  June  1988, 
the  Legal  Aid  Committee  and  Convocation  approved  a  set  of  objectives  to  further  the 
fundamental  principle  of  legal  aid.  The  broad  groups  of  ideals  laid  out  in  the  objectives 
include: 

•  to  facilitate  equality  of  access  to  justice,  by 

-  making  services  accessible  to  all  those  who  are  eligible; 

-  making  services  available  in  locations  which  can  be  reached  by  potential  clients 
during  reasonable  hours; 

-  ensuring  that  the  eligibility  determination  process  is  fair,  flexible  and  expeditious; 


i 


Abt  Associates  of  Canada  Comprehensive  Review  and  Evaluation  of  the  Ontario  Legal  Aid  Plan,  prepared  for  the 
federal  Department  of  Justice  and  Ontario  Ministry  of  Attorney  General  (Ottawa:  December  1992),  at  45-47,  and 
Appendix  A. 
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•  to  provide  effective  and  efficient  legal  services,  by 

-  providing  services  in  a  consistent  manner  so  there  are  no  disparities  on  a  regional 
or  other  basis; 

-  ensuring  that  the  quality  of  services  available  are  of  a  standard  commensurate  with 
the  quality  of  legal  services  available  if  the  client  were  able  to  pay  for  the  services 
himself; 

-  delivering  services  in  an  efficient  manner;  and 

-  encouraging  the  fullest  participation  of  the  bar  in  the  Legal  Aid  Plan  as  possible; 

•  to  fund  a  wide  range  of  legal  matters,  by 

-  providing  services  which  are  appropriate  to  client  needs; 

-  developing  new  approaches  and  initiatives  as  needs  and  communities  change; 

-  being  aware  of  and  responsive  to  the  needs  of  groups  with  special  needs  or 
interests,  including,  ethnic,  racial,  and  linguistic  minorities;  women;  persons 
charged  under  the  Young  Offenders  Act\  native  people;  inmates;  and  persons  in 
remote  areas;  and 

-  reviewing  standards  periodically  to  ensure  that  those  who  need  services  receive 
them; 

•  to  assist  those  who  are  unable  to  finance  such  legal  services  from  their  own  resources, 

by 

-  ensuring  that  those  who  cannot  afford  to  finance  legal  services  on  their  own  and 
who  have  a  serious  legal  problem  are  eligible  for  legal  aid;  and 

•  to  provide  public  legal  education,  by 

-  making  persons  who  would  be  eligible  for  legal  aid  aware  of  the  services. 

Some  of  these  objectives  are  met  through  the  legal  clinic  side  of  the  Ontario  Legal  Aid  Plan. 

Legal  clinics2  became  part  of  the  Legal  Aid  Plan  after  Justice  Osier’s  Report  on  Legal  Aid 
in  1974.  In  that  report  he  recommended  the  establishment  of  neighbourhood  legal  clinics  to 
meet  the  particular  legal  needs  of  the  poor.  In  1978,  Justice  Grange  reviewed  the  legal  clinic 
model  and  made  recommendations  about  governance  of  clinics  and  the  appropriate  relationship 
between  boards  of  directors  and  the  funder.  Justice  Grange  described  the  object  of  community 
control  of  clinics  as  giving  the  community  being  served  some  control  over  the  delivery  of  legal 
services  and  involving  the  deliverers  of  those  services  in  the  affairs  of  the  community.  Justice 
Grange  limits  the  role  of  the  funder  to  two  areas  of  responsibility,  namely,  ensuring  that  funds 
for  the  delivery  of  legal  services  are  spent  for  that  purpose  and  that  services  rendered  are  of  an 
acceptable  professional  level.  The  system  has  grown  to  70  clinics  and  a  body  of  poverty  law 
has  grown  up  with  the  clinic  system.  All  clinics  have  the  mandate  to  provide  the  full  range  of 


Ontario,  Ministry  of  Attorney  General,  Report  of  the  Task  Force  on  Legal  Aid,  John  H.  Osier,  Chair  (Toronto: 
1975).  Most  of  the  information  about  legal  clinics,  particularly  in  the  north,  is  taken  from  the  submission  made  to 
Ontario  Legal  Aid  Review  on  behalf  of  the  legal  clinics  by  the  provincial  office  of  the  Plan,  entitled  Accessing 
Justice :  A  Submission  by  Ontario  Community  Legal  Clinics  (March  31,  1997). 
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casework,  summary  advice,  public  legal  education,  community  development,  and  law  reform. 
Services  have  been  provided  by  clinic  lawyer  and  community  legal  workers.  Community 
boards  direct  the  service  priorities  of  each  clinic.  Legal  services  provided  by  clinics  have 
evolved  to  meet  the  changing  needs  of  the  client  communities.  Unfortunately,  the  clinic  system 
was  never  completed.  There  are  still  areas  of  the  province  not  served  by  clinics,  and  many  of 
these  areas  are  found  in  the  northern  part  of  the  province. 

The  vast  geography  of  northern  Ontario  dictates  a  different  set  of  legal  service  needs.  For 
example,  Moosonee  is  a  very  isolated  community.  The  population  is  85  percent  aboriginal  in 
Moosonee  and  Moose  Factory.  In  the  coastal  communities  of  Attawapiskat,  Fort  Albany, 
Peawanuck,  and  Kashechewan  the  population  is  100  percent  aboriginal.  These  communities 
are  served  by  one  legal  clinic  in  Moosonee,  the  native  family  and  criminal  court  work  program 
in  Moosonee  and  the  Nishnawbe-Aski  Legal  Services  Corporation.  In  Moosonee,  Ontario 
Court  (Provincial  Division)  sittings  of  family,  criminal  and  young  offenders  court  are  held 
once  per  month.  In  the  coastal  communities,  court  may  be  once  every  three  months.  There  are 
no  sittings  of  the  Ontario  Court  (General  Division)  or  Small  Claims  Court.  Lawyers  usually 
arrive  the  day  before  court  to  meet  with  clients.  The  rest  of  the  time  the  only  legal  services 
available  in  Moosonee  and  Moose  Factory  are  those  provided  by  the  legal  clinic,  the  native 
court  work  program,  and  the  Nishnawbe-Aski  Legal  Services  Corporation;  and  in  the  coastal 
communities  legal  services  are  provided  primarily  by  the  Nishnawbe-Aski  Legal  Services 
Corporation,  and  secondarily  by  the  legal  clinic. 

The  clinic  negotiates  many  civil  matters,  including  landlord  and  tenant  disputes  and  small 
claims  matters,  because  litigating  these  matters  involves  flying  to  another  community.  This  is 
not  usually  an  option  for  clinic  clients.  Because  areas  in  the  north  covered  by  one  legal  clinic 
are  so  vast,  many  operate  satellite  clinics  staffed  by  one  full-time  community  legal  worker  and 
a  part-time  support  staff  person.  In  these  satellite  areas,  there  are  no  government  services  other 
than  a  post  office.  Some  are  unorganized  territories  which  means  there  are  no  municipal 
welfare  services.  All  social  assistance  in  these  areas  is  provided  by  the  Ministry  of  Community 
and  Social  Services  by  a  worker  who  travels  to  the  area  often  on  a  monthly  basis  (weather 
permitting)  to  take  applications  and  see  clients  .  While  the  clients  of  the  satellite  office  have  the 
same  problems  as  other  clinic  clients,  because  of  the  absence  of  government  offices, 
applications  for  assistance  are  available  from  the  clinic.  In  emergency  situations,  the  clinic 
may  fax  the  completed  applications  to  the  appropriate  agency. 

Indian  people  in  the  northern  part  of  Ontario  are  the  poorest  of  the  poor  in  Ontario.  Most 
of  them  are  on  welfare  and  almost  all  families  live  well  below  the  established  poverty  line  for 
families  in  Canada  as  defined  by  the  standards  set  by  the  federal  government.  Most  studies 
indicate  that  the  majority  of  Indian  people  live  in  extreme  poverty.3  As  a  group,  and  as 
individuals,  the  majority  of  people  of  aboriginal  descent  fit  squarely  within  the  stated  goals  and 


One  of  the  first  major  examples  of  this  type  of  publication  is  the  study  done  in  the  1960s  by  H.B.  Hawthorn,  ed., 
A  Survey  of  the  Contemporary  Indians  of  Canada :  A  Report  on  Economic,  Political,  Educational  Needs  and 
Policies  (Ottawa:  Indian  Affairs  Branch,  October  1966).  More  recent  studies  include:  R.H.  Knox,  and  J.  Phillip 
Nicholson,  Indian  Conditions:  A  Survey  (Ottawa:  Department  of  Indian  Affairs  and  Northern  Development, 
1980);  Andrew  J.  Siggner,  An  Overview  of  Demographic,  Social  and  Economic  Conditions  Among  Canada’s 
Registered  Indian  Population  (Ottawa:  Department  of  Indian  Affairs  and  Northern  Development,  September  10, 
1979);  Andrew  J.  Siggner,  D.  Perley,  D.  Young,  and  P.  Turcotte,  Regional  Comparisons  of  Data  on  Canada’s 
Registered  Indians  (Ottawa:  Department  of  Indian  Affairs  and  Northern  Development,  December  1982);  and 
Andrew  J.  Siggner,  “The  Socio-Demographic  Conditions  of  Registered  Indians”,  in  J.  Rick  Ponting,  ed., 
Arduous  Journey,  Canadian  Indians  and  Decolonization  (Toronto:  McClelland  and  Stewart  Inc.,  1986). 
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objectives  of  the  Plan.  This  is  true  whether  or  not  the  person  or  group  is  a  status  or  non-status 
Indian,  a  person  entitled  to  be  registered,  an  Inuit,  Metis,  treaty  or  non-treaty,  on  or  off 
reserve,  rural  or  urban,  male  or  female,  elder,  adult  or  child. 

The  record  and  its  statistics  show  that  people  of  aboriginal  ancestry,  whether  considered 
as  a  group,  or  as  different  groups,  or  as  individuals,  have  a  disproportionate  involvement  with 
the  legal  system  in  almost  all  aspects  of  the  law.  For  example,  in  the  area  of  criminal  law, 
statistics  show  that  there  are  a  disproportionate  number  of  aboriginal  people  in  jails  and 
correctional  institutions  and  that  in  some  of  these  provincial  institutions  the  majority  of  the 
inmates  are  persons  of  aboriginal  descent.  Similarly,  in  relation  to  child  welfare  law,  there  are 
a  disproportionate  number  of  aboriginal  children  in  care  in  the  province. 

In  many  of  these  instances  the  aboriginal  clients  have  been  unrepresented.  In  other 
instances  they  have  been  represented  by  a  group  of  duty  counsel,  or  panel  lawyers,  who  have 
not  been  allowed  sufficient  time  with  their  client  to  adequately  prepare  the  client’s  case  in 
order  to  protect  his  or  her  interests.  In  addition  it  is  to  be  noted  that  the  first  language  of 
virtually  all  aboriginal  people  in  northern  Ontario  is  one  of  the  native  languages—  Ojibwa  or 
Cree—  and  not  English.  This  places  them  at  a  serious  disadvantage  since  there  are  few  people 
within  the  legal  system  who  speak  one  of  these  native  languages.  It  is  often  stated  that  most 
aboriginal  people  who  appear  in  court,  cannot  tell  anyone  after  court  is  over  what  exactly 
happened,  or  what  impact  the  decision  will  have  on  them.  This  is  often  true  even  in  instances 
where  a  court  interpreter  was  present  during  the  proceedings. 

3.  COSTS 

At  the  present  time,  it  is  impossible  to  determine  the  number  of  aboriginal  people  that  are 
legally  assisted  through  the  Ontario  Legal  Aid  Plan,  or  even  how  many  persons  of  aboriginal 
descent  there  actually  are  in  the  province.  There  are  134,160,  or  roughly  22  percent  of  all 
status  Indians  in  Canada  living  in  the  province  of  Ontario.4  In  northern  Ontario  the  status 
Indian  population  is  approximately  68,000,  with  about  15,000  in  the  Robinson-Superior  treaty 
area  (represented  by  the  Union  of  Ontario  Indians);  about  25,000  in  the  Treaty  No.  3  area;  and 
approximately  28,000  in  the  Treaty  No.  9  region  (Nishnawbe-Aski  Nation).  There  are  no 
historic  populations  of  Inuit  living  in  Ontario,  but  there  are  a  number  of  them  that  live  in  the 
Ottawa  area.  There  may  be  more  Metis  and  non-status  Indians  in  the  province  than  status 
Indians.  For  example,  the  census  figures  for  1991  show  800,000  people  who  reported  that  they 
were  part  “North  American  Indian”.5  Of  this  number,  75,150  reported  that  they  were  Metis, 
and  another  137,500  reported  that  they  were  part  Metis.6  If  the  proportion  of  Metis  and  non¬ 
status  Indians  who  live  in  Ontario  was  similar  to  the  number  of  status  Indians  (22.1  percent), 
then  there  would  be  between  47,000  and  176,800  of  them  in  the  province.  If  the  figures  given 
for  the  Metis  and  non-status  Indians  are  correct,  then  the  total  population  of  people  of 
aboriginal  descent  in  Ontario  would  be  between  about  187,160  and  310,960.  However  these 


From  information  taken  from  the  website  of  the  Department  of  Indian  and  Northern  Affairs  Canada  on  February 
3,  1997:  http://www.inac.gc.ca/stats/facts/1995/census.html. 

Alan  D.  McMillan,  Native  Peoples  and  Cultures  of  Canada,  An  Anthropological  Overview,  2nd  ed. 
(Vancouver/Toronto:  Douglas  &  McIntyre,  1995),  at  132. 
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figures  are  viewed,  they  indicate  that  there  are  large  numbers  of  people  of  aboriginal  descent 
about  whom  little  is  known,  including  their  numbers. 

In  the  1994  fiscal  year  there  were  201,959  individuals  who  were  issued  a  certificate  under 
the  Ontario  Legal  Aid  Plan.  Of  these,  103,059  certificates  were  issued  for  criminal  matters 
and  98,900  certificates  were  issued  for  civil  matters,  many  of  which  were  family  matters.  Also 
in  1994,  395,686  individuals  were  assisted  by  duty  counsel,  including  234,236  individuals 
assisted  by  private  bar  duty  counsel,  and  129,166  individuals  assisted  by  staff  duty  counsel  in 
Metro  Toronto  and  Oshawa  courts.  The  cost  of  the  Ontario  Legal  Aid  Plan  in  1994,  was  $296 
million.  Of  this  amount  $105.4  million  was  spent  on  criminal  matters;  $72.4  million  was  spent 
on  family  matters;  and  $27.6  million  was  spent  on  immigration  and  refugee  matters.  The  costs 
of  operating  the  provincial  office  was  $11.3  million  and  the  costs  of  operating  the  area  offices 
(with  the  exception  of  Area  No. 48,  the  Nishnawbe-Aski  Legal  Services  Corporation 
(NALSC))  was  $16.6  million.7 

The  client  base  of  the  Nishnawbe-Aski  Legal  Services  Corporation  is  defined  in  its 
contract  with  the  Ministry  of  the  Attorney  General  and  it  is  made  up  largely  of  status  Indians 
who  live  on  reserve  in  the  remote,  northern  fly-in  communities  within  the  Treaty  No.  9 
region8  The  total  population  of  this  region,  which  covers  the  northern  half  of  the  province,  is 
about  28,000.  The  population  of  the  remote  and  fly-in  communities  is  about  three-quarters  of 
this  number,  or  about  21,000.  Current  statistics  from  the  Department  of  Indian  and  Northern 
Affairs  Canada  indicate  that  the  average  on  reserve  population  of  status  Indians  in  the  province 
of  Ontario  is  about  59  percent.  Therefore  the  number  of  persons  of  aboriginal  descent  who  are 
status  Indians  within  the  Treaty  No.  9  area  that  could  be  served  by  Area  Office  No.  48  is 
about  12,500. 

Area  Office  No.  48  (NALSC)  received  special  funding  in  the  amount  of  $1.05  million 
dollars  through  the  Plan  from  the  Ministry  of  the  Attorney  General,  and  during  the  same 
period,  it  received  $300,000  from  the  federal  Department  of  Justice,  which  was  also 
channelled  through  the  Plan.  In  addition  to  this  base  funding,  there  were  costs  associated  with 
certificates  issued  by  that  area  office.  The  costs  for  criminal  and  family  certificates  are 
estimated  at  $2.17  million9  which  would  be  included  in  the  general  amounts  noted  for  other 
parts  funded  by  the  Plan.  The  amount  paid  to  duty  counsel  by  the  Plan  for  work  done  by  this 
area  office  is  estimated  at  just  over  $539,000, 10  which  would  also  be  included  in  the  general 


Law  Society  of  Upper  Canada,  Ontario  Legal  Aid  Plan,  Annual  Report  for  1994  (Toronto:  April  1,  1995) 
[hereinafter  OLAP  Annual  Report]  at  7-12. 

Some  of  the  background  of  this  agency  is  provided  below  in  section  4(a)(vii). 

This  estimate  was  calculated  from  information  contained  in  the  OLAP  Annual  Report,  supra,  note  7,  and  from 
the  Nishnawbe-Aski  Legal  Services  Corporation,  Annual  Report,  1993-1994  (Thunder  Bay:  Lakehead  Printing, 
1994)  [hereinafter  NALSC  Annual  Report].  The  number  of  certificates  issued  for  criminal  law  matters  was  1,336 
and  the  average  cost  per  certificate  was  $1,146.  Therefore  the  cost  of  criminal  certificates  was  $1,531,056. 
Similarly,  the  number  of  certificates  issued  for  family  law  matters  was  450  and  the  average  cost  per  certificate 
was  $1,422.  Therefore  the  cost  of  family  certificates  was  $639,900.  The  total  cost  for  both  groups  of  certificates 
was  $2,170,956. 

This  estimate  was  calculated  from  information  contained  in  the  OLAP  Annual  Report,  supra,  note  7,  and  from 
the  NALSC  Annual  Report,  supra,  note  9.  Duty  counsel  on  the  northern  circuits  were  paid  at  three  different 
rates.  A  lawyer  with  up  to  five  years’  post-call  experience  received  $749  per  day;  between  five  and  ten  years’ 
experience,  $831  per  day;  and  over  ten  years  of  post-call  experience,  $924  per  day.  If  the  amounts  are  averaged 
out,  a  daily  figure  of  $835  is  calculated.  The  number  of  court  days,  advance  days,  and  clinic  days  during  the  year 
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amounts  noted  for  other  parts  funded  by  the  Plan.  The  base  funding  figure  also  does  not 
include  the  costs  for  the  charter  aircraft  used  to  transport  duty  counsel  to  the  communities, 
estimated  at  $613,000. 11  These  additional  cost  estimates  amount  to  $3,324,166  over  and  above 
the  amount  shown  in  the  Legal  Aid  financial  statements.  Thus  the  total  costs  associated  with 
Area  Office  No.  48  are  estimated  to  be  $4,674,166. 

While  it  can  be  said  that  most,  if  not  all,  of  the  clients  served  by  Area  Office  No.  48 
(NALSC)  are  of  aboriginal  descent,  there  is  no  way  of  determining  how  many  of  the  clients 
served  by  the  other  50-odd  area  offices  in  the  province  are  of  aboriginal  descent.  Therefore  we 
know  the  specific  costs  for  legal  services  that  are  delivered  to  12,500  of  134,160  (9.3  percent) 
status  Indian  people  in  the  province,  but  we  have  little  information  about  the  legal  services 
provided  to  the  remaining  121,660  (90.7  percent)  status  Indians  in  the  province,  or  the  costs  of 
delivering  such  services.  We  also  do  not  know  what  legal  services  and  costs  there  are  in 
relation  to  providing  legal  services  to  the  Inuit,  Metis,  and  non-status  Indians  in  the  province. 

4.  ABORIGINAL  GROUPS  IN  NORTHERN  ONTARIO 

(a)  Ethnographic  Background 

This  section  provides  background  information  on  aboriginal  groups  of  people  in  Ontario 
who  live  in  remote,  rural,  and  urban  areas,  and  describes  the  different  aboriginal  client  groups 
in  the  province,  their  socio-economic  status,  and  their  needs  for  legal,  paralegal,  and  law- 
related  services.  These  groups  include  the  main  political  groupings  of  status  Indians,  Metis  and 
non-status  Indians,  and  the  Inuit,  as  well  as  other  groups  like  the  Ontario  Native  Women’s 
Association. 

There  are  many  diverse  aboriginal  cultures  in  Ontario.  Groups  of  aboriginal  people  lived 
throughout  North  America  for  as  long  as  anyone  can  remember,  or  in  recent  terms,  since 
“time  immemorial”.12  The  major  groups  include  people  of  an  Algonquin  culture  stock— 
Mohawks,  Iroquois,  and  Hurons.13  The  material  cultures  differ  substantially.  For  example,  the 
groups  along  the  shores  of  the  St.  Lawrence  River  and  the  lower  Great  Lakes  (Ontario,  Erie, 
and  Huron)  were  primarily  agriculturalists  and  were  able  to  lead  a  more  sedentary  lifestyle 
than  the  Algonquin  culture  group,  the  majority  of  which  were  hunter-gatherers  who  led  a 
migratory  (or  nomadic)  lifestyle.  At  the  present  time  in  Ontario,  it  can  generally  be  said  that 


totalled  341,  but  on  most  of  the  court  and  advance  days,  there  were  two  duty  counsel  scheduled  to  travel  to  the 
communities,  resulting  in  a  total  of  646  lawyer-days.  Therefore  the  total  cost  would  be  (646  x  $835)  $539,410. 

Ibid.  This  figure  is  based  on  341  trips  to  communities,  with  an  average  charter  aircraft  cost  of  $1,800  per  trip. 
All  of  these  estimates  can  be  verified  with  the  actual  costs  which  would  be  in  the  financial  records  of  the  Plan. 

This  phrase  arose  to  describe  the  long  occupation  of  North  America  by  aboriginal  people.  It  may  have  been 
derived  from  the  language  of  Chief  Justice  Marshall  in  the  case  of  Worcester  v.  Georgia ,  31  U.S.  (6  Pet.)  350  at 
369,  where  he  referred  to  such  occupation  as  being  “before  the  memory  of  man”,  (at  p.  369).  The  concept  has 
been  described  using  different  phrases;  for  example,  in  discussing  a  theory  of  aboriginal  rights,  Peter  Gumming 
used  the  term  “from  time  immemorial”:  Peter  A.  Gumming  and  Neil  Mickenberg,  eds..  Native  Rights  in 
Canada ,  2d  ed.  (Toronto:  Indian  Eskimo  Association  of  Canada  and  General  Publishing  Co.  Ltd.,  1972),  at  18. 

Diamond  Jenness,  Indians  of  Canada  (Ottawa:  National  Museum  of  Canada,  Bulletin  No.  65,  Anthropological 
Series  No.  15,  3rd  ed.  1955),  at  265-300,  and  see  maps  at  266  and  290;  Douglas  Leechman,  Native  Tribes  of 
Canada  (Toronto:  W.J.  Gage  Ltd.)  at  19-53,  and  59-95;  Helen  Hombeck  Tanner,  ed.,  Atlas  of  Great  Lakes 
Indian  History,  The  Civilization  of  the  American  Indian  Series,  The  Newberry  Library  (Norman:  University  of 
Oklahoma  Press,  1987),  Map  5  at  26-27,  Map  13  at  58-59,  and  Map  22  at  123;  and  Olive  Patricia  Dickason, 
Canada’s  First  Nations:  A  History  of  Founding  Peoples  from  Earliest  Times  (Toronto:  McClelland  &  Stewart 
Inc.,  1992),  Map  9.1  at  137. 
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the  Mohawk  and  Iroquois  groups  occupy  small  portions  of  the  southern  portions  of  the 
province  around  Lakes  Ontario,  Erie,  and  Huron.  The  Algonquin  culture  group  is  found 
throughout  the  rest  of  the  province,  and  includes  numerous  sub-groups,  including  the 
Montagnais,  Algonquins,  Cree  (Swampy  and  Plains),  and  Ojibwa.14  The  Ojibwa,  or 
Chippewas,  are  further  subdivided  into  sub-groups  known  as  the  Mississaugas,  Ottawas 
(Odawas),  Potawatomis,  and  Saulteaux. 

(I)  Who  Is  an  Aboriginal  Person? 

The  word  aboriginal  is  defined  as  “(of  races  and  natural  objects)  indigenous,  existing  in  a 
land  at  the  dawn  of  history,  or  before  arrival  of  colonists”,  and  the  world  “indigenous”  is 
defined  as  “produced  naturally  in  a  region,  or  belonging  naturally”.15  In  Canada  the  terms 
aboriginal  and  indigenous,  like  the  term  “native”,  are  used  as  broad  terms  to  describe  all  of 
those  people  descended  from  the  original  inhabitants  of  North  America,  one  of  the  tribal, 
cultural,  or  linguistic  groupings  of  Indian  people.16  Aboriginal,  indigenous,  or  native  people 
are  in  turn  classified  as  Indian,  Inuit,  or  Metis.  Each  of  these  groups  is  a  society;  the  members 
of  each  group  recognizes  social  and  economic  links  within  their  own  group  and  they  may  often 
share  a  common  language.  However,  each  group  may  not  always  share  a  common  goal  or 
function  due  to  its  large  size  and  diverse  nature. 

When  the  Canadian  government  began  to  take  over  responsibility  for  Indian  people  in  the 
19th  century,  they  needed  some  way  to  classify  and  designate  Indians.  They  needed  to  identify 
Indians  and  they  established  a  set  of  criteria  to  distinguish  Indians  from  non-Indians.  The 
criteria  identified  an  Indian  as  (1)  a  person  who  was  of  Indian  blood,  reputed  to  belong  to  a 
tribe  of  Indians  interested  in  certain  lands,  and  his  or  her  descendants;  (2)  all  persons  who 
intermarried  with  such  Indians  and  residing  amongst  them,  and  their  descendants;  (3)  all 
persons  residing  among  the  Indians  whose  parents  on  either  side  were  Indians  or  considered  to 
be  Indians;  and  (4)  all  persons  adopted  in  infancy  by  any  of  the  Indians  and  residing  in  the 
village  of  the  tribe,  and  their  descendants.17  In  1876  the  legal  classification  was  incorporated 
into  the  Indian  Act.  The  blood  quantum  rule  that  was  established  indicated  that  a  person  was 
required  to  have  at  least  25  percent  Indian  blood  to  be  legally  considered  an  Indian.  This  rule 
remained  in  the  Indian  Act  from  1868  to  1927.  Thereafter  a  legal  or  “status  Indian”  was  a 
male  person  registered  as  an  Indian  and  his  descendants  through  the  male  line.  Women 
became  Indian  if  their  fathers  or  husbands  were  Indian.  With  the  amendments  to  the  Act  in 
1985, 19  the  lines  of  descent  applied  to  females  as  well  as  to  males. 

Native  people  who  were  present  when  the  registration  lists  were  drawn  up  became  legal  or 
status  Indians,  and  those  who  were  not  present  did  not  become  registered  as  Indians  and  did 
not  acquire  status  as  Indians.  The  creation  of  a  means  of  identifying  people  as  “status”  Indians 


J.B  Sykes,  ed.,  The  Concise  Oxford  Dictionary ,  6th  ed.  (Oxford:  Clarendon  Press,  1976). 

For  example,  see  the  discussion  on  this  point  in  Cumming  and  Mickenberg,  supra ,  note  12,  at  6-9. 

James  Frideres,  with  Lilianne  Ernestine  Krosenbrink-Gelissen,  Native  Peoples  in  Canada,  Contemporary 
Conflicts,  4th  ed.  (Scarborough,  Ont.:  Prentice  Hall  Canada  Inc.,  1993),  at  25-26. 
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Ibid.,  at  28. 

An  Act  to  Amend  the  Indian  Act,  S.C.  1985,  c.  27. 
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within  the  meaning  of  the  Act  also  created  a  group  of  Indian  people  known  as  “non-status” 
Indians,  that  is,  not  registerable  as  an  Indian.  In  addition,  many  people  who  lost  their  status  as 
Indians  (enfranchisement),  either  through  an  application  process,  or  in  the  case  of  women, 
through  marriage  to  a  non-Indian  man,  also  lost  their  status  as  Indians  and  many  of  the 
children  of  these  two  groups  also  lost  their  status.  With  the  1985  amendments  to  the  Act,  these 
people  became  entitled  to  regain  their  status  as  Indians,  so  even  if  they  were  not  actually 
registered,  they  were  entitled  to  be  registered.  The  passage  of  Bill  C-31  therefore  created  a 
third  group  of  Indian  people  who,  while  not  status,  were  entitled  upon  application  to  become 
status.  Until  they  did  so,  however,  they  were  regarded  as  non-status  Indians.  Thus,  a  status 
Indian  is  an  aboriginal  person  who  is  registered  or  entitled  to  be  registered  as  an  Indian  under 
the  Indian  Act ,  and  a  non-status  Indian  is  an  aboriginal  person  is  one  whose  ancestors  were 
never  registered  or  who  lost  their  status  by  various  means. 

20 

The  provisions  of  the  Indian  Act  apply  to  all  status  Indians  but  not  to  non-status  Indians. 
While  the  membership  sections  of  the  Act  acknowledges  that  there  are  groups  of  Indians  who 
are  entitled  to  be  registered,  the  remainder  of  the  Act  does  not  apply  to  such  persons  until  they 
are  actually  registered.  The  Act  entitles  an  Indian  to  receive  certain  rights  and  benefits21  such 
as  health  care,  education,  social  assistance,  and  housing,  but  it  has  also  provided  certain 
restrictions  at  various  times,  such  as  being  denied  the  right  to  drink  alcoholic  beverages  in 
public  places,22  being  denied  a  right  to  vote,23  and  having  certain  traditional  ceremonies 
prohibited.24 

Some  Indian  people  are  also  called  treaty  Indians.  This  term  is  used  to  refer  to  those 
Aboriginal  people  who  are  the  descendants  of  an  Aboriginal  person  who  signed  a  treaty  which 
exchanged  land  for  annuities  and  other  benefits.  The  first  major  treaties  of  this  sort,  which  set 
a  pattern  that  was  followed  for  all  subsequent  large  treaties,25  were  the  Robinson  Treaties  of 
1850  which  were  signed  with  the  Ojibwa  living  on  the  north  shores  of  Lakes  Huron  and 
Superior.  These  treaties  were  signed  as  a  result  of  the  discovery  of  significant  mineral 
deposits,  mostly  silver,  on  the  north  shores  of  these  lakes  and  the  desire  of  the  government  of 
Upper  Canada  to  clear  the  way  for  the  large  number  of  miners  and  prospectors  who  were 
moving  into  that  area  by  dealing  with  the  aboriginal  people  who  held  Aboriginal  title  to  the 


Indian  Act,  R.S.C.  1985,  c.  1-5,  s.  4. 

The  benefits  received  by  Indians  pursuant  to  the  Indian  Act  are  discussed  in  a  variety  of  sources.  One  such  source 
is  Shin  Imai,  Katherine  Logan,  and  Gary  Stein,  Aboriginal  Law  Handbook  (Toronto:  Carswell,  1993)  at  127-28. 

Indian  Act,  R.S.C.  1970,  c.  1-6,  ss.  94-102. 

For  a  discussion  of  this  point,  see  Peggy  Brizinski,  Knots  is  a  String,  An  Introduction  to  Native  Studies  in 
Canada,  2nd  ed.  (Saskatoon:  University  Extension  Press,  University  of  Saskatchewan,  1993),  at  184-85. 

For  example,  see  the  Indian  Act,  S.C.  1884,  c.  27,  s.  1  (inciting  Indians);  R.S.C.  1886,  c.  43,  s.  114  (forbidding 
the  potlatch);  and  S.C.  1895,  c.  35,  s.  6  (amending  R.S.C.  1886,  c.  43,  s.  114)  (also  forbidding  the  potlatch 
practices  and  the  “piercing  of  flesh”  of  persons  or  animals  in  rituals  in  ceremonies  like  the  sun  dance).  For  a 
discussion  of  this  point,  see  Brizinski,  supra,  note  23,  at  178-79. 

Cumming  and  Mickenberg,  supra,  note  12,  at  72. 

The  text  of  both  of  these  treaties  can  be  found  in  Alexander  Morris  The  Treaties  of  Canada  with  The  Indians  of 
Manitoba  and  the  North-West  Territories,  Coles  Canadiana  Collection,  (Toronto:  Coles  Publishing  Co.  1979); 
and  Canada,  Indian  Treaties  and  Surrenders,  Vol.  1,  Treaties  1-138  (Saskatoon:  Fifth  House  Publishers,  1992). 
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lands.27  Subsequently  a  series  of  “numbered”  treaties,  from  Treaty  No.  1  to  Treaty  No.  11, 
were  signed  between  1871  and  1921,  which  covered  northern  Ontario  (Treaty  No.  3,  5,  and  9) 
and  most  of  the  prairie  provinces.  Treaties  were  not  signed  with  the  Aboriginal  inhabitants  of 
the  Maritimes,  most  of  Quebec,  a  part  of  the  Northwest  Territories,  most  of  British  Columbia, 
and  the  Yukon  Territories.  The  treaty  paylists  generated  during  the  treaty -making  process 
were  used  to  determine  who  was  an  Indian  within  the  meaning  of  the  Act  in  those  areas  where 
treaties  were  concluded.  Thus,  while  all  treaty  Indians  are  status  Indians,  not  all  status  Indians 
are  treaty  Indians. 

(if)  The  Political  Organizations 

The  status  Indian  people  in  the  province  of  Ontario  are  represented  by  various  political 
organizations.  The  Chiefs  of  Ontario  Indians,  as  a  provincial  territorial  organization, 
represents  all  of  the  status  Indians  in  the  province  of  Ontario  and  consists  of  representatives 
from  each  of  the  major  political  organizations  in  the  province  that  represent  status  Indians, 
including  the  Union  of  Ontario  Indians,  Grand  Council  Treaty  No.  3,  the  Nishnawbe-Aski 
Nation,  and  the  Association  of  Iroquois  and  Allied  Indians.  There  are  also  a  number  of 
independent  first  nations  who  are  not  represented  by  any  of  these  political  groups.  In  northern 
Ontario  there  are  constituents  of  all  of  the  above  organizations  except  the  Association  of 
Iroquois  and  Allied  Indians.  Another  political  group  is  the  Ontario  Native  Women’s 
Association  (ONWA)  which  purports  to  represent  all  native  women  in  the  province  and  which 
has  several  regional  branches  across  the  province.  In  addition,  there  are  a  number  of  province¬ 
wide  agencies  that  were  established  through  the  support  of  these  political  organizations  to 
provide  various  services  to  aboriginal  people,  like  the  Ontario  Federation  of  Indian  Friendship 
Centres,  and  the  Ontario  Native  Council  on  Justice.  There  are  also  a  variety  of  other  service 
agencies  that  have  arisen  during  the  past  three  decades  that  provide  specific  services  to  local 
areas. 

(Hi)  Inuit 

The  Inuit  are  a  distinct  Aboriginal  people  who  lived  in  North  America  long  before 
Europeans  “discovered”  the  continent.30  Inuit  can  be  distinguished  from  Indians  on  cultural, 
linguistic,  and  legal  grounds.  Inuit  have  their  own  languages  and  cultures  and  a  long  heritage 
of  Arctic  adaptation.  The  Indian  Act  does  not  apply  to  the  Inuit.  When  the  fur  trade  collapsed, 
many  of  the  Inuit  were  in  dire  straits,  and  in  northern  Quebec  the  federal  government  sought  to 
have  Quebec  provide  for  the  welfare  of  the  Inuit.  The  province  of  Quebec  disputed  this 
responsibility,  claiming  that  the  Inuit  were  a  federal  responsibility  as  the  Inuit  were  Indians 


See,  e.g.,  Elizabeth  Arthur,  ed..  Thunder  Bay  District ,  1821-1892,  A  Collection  of  Documents,  publications  of 
the  Champlain  Society,  Ontario,  Series  IX  (Toronto:  Champlain  Society,  1973),  at  xxix-xxi,  xlv-xlvi,  Ixxii,  17- 
21,  25-26,  and  194-95.  ' 

Brizinski,  supra,  note  23,  at  162-68. 

Ibid. ,  at  168. 

Richard  K.  Nelson,  Hunters  of  the  Northern  Ice  (Chicago:  University  of  Chicago  Press,  1969);  Peter  Freuchen, 
Book  of  the  Eskimos  (Greenwich,  Conn.:  Fawcett  Publications  Inc.,  1961);  Victor  F.  Valentine,  and  Frank  G. 
Vallee,  Eskimo  of  the  Canadian  Arctic,  The  Carleton  Library  Series,  No.  41,  (Toronto:  McClelland  &  Stewart 
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within  the  meaning  of  the  Indian  Act.  The  resulting  court  case  eventually  reached  the  Supreme 
Court  of  Canada.  The  Supreme  Court  decided  that  while  the  federal  government  should  take 
responsibility  for  the  welfare  of  the  Inuit  in  the  same  way  it  had  for  the  Indians,  the  Inuit  were 
not  Indians  within  the  meaning  of  the  Indian  Act.31  Many  of  the  Inuit  who  live  in  Ontario  are 
found  in  the  Ottawa  region  and  are  there  attending  school  or  living  there  with  their  families, 
some  of  whom  are  there  as  a  part  of  lobby  groups  or  the  families  of  federal  political 
representatives.  They  do  not  appear  to  have  a  funded  political  organization  within  the  province 
at  this  time. 

(iv)  Metis 

The  term  “Metis”  refers  to  people  of  mixed  biological  and  cultural  heritage.32  During  the 
fur  trade  there  arose  a  custom  whereby  the  traders  took  a  “country  wife”,33  that  Is,  they  took 
an  Aboriginal  woman  as  a  wife  while  they  lived  in  the  interior  and  were  married  according  to 
the  customs  of  the  particular  group  of  Indian  people  that  the  woman  was  from.  These  unions 
resulted  in  populations  of  mixed  ancestry  arising  in  various  parts  of  the  country.  The  most 
notable  of  these  was  the  population  of  the  Red  River  area  which  was  primarily  French  and 
Indian.  The  term  “Metis”  is  thought  to  have  arisen  in  that  area  and  Is  still  used  to  describe  the 
descendants  of  those  unions.  The  Metis  of  Red  River,  like  those  in  other  areas,  developed  a 
separate  culture  and  are  recognized  as  a  separate  and  distinct  society. 

In  relation  to  Metis  and  non-status  Indians,  the  political  organizations  include  the  the 
Native  Council  of  Canada  and  the  Metis  National  Council.  In  recent  years  in  Ontario  the  Metis 
Federation  of  Ontario  split  into  two  major  segments,  the  Ontario  Metis  Association  (OMA) 
and  the  Metis  Nation  of  Ontario  (MNO),  both  of  which  continue  to  represent  the  Metis 
interests  politically.  There  are  also  a  number  of  Metis  locals  that  are  not  represented  by  these 
two  major  organizations.  From  data  collected  in  the  1981  census34  the  federal  government 
estimates  the  number  of  Metis  to  be  about  100,000  people.  While  the  Metis  are  not  afforded 
special  status  like  the  Indian  people  are  through  the  Indian  Act ,  they  were  included  as 
aboriginal  people  in  section  35  of  the  Constitution  Act,  1982  and  afforded  constitutional 
protection  of  their  aboriginal  rights. 

(v)  Indians  Living  On  and  Off  Reserve 

The  status  Indian  population  is  entitled  to  a  variety  of  services  from  the  federal 
government  pursuant  to  obligations  in  the  Indian  Act  and  under  various  treaties  that  were 
signed  with  groups  of  aboriginal  people.  Some  of  these  services  are  only  provided  to  status 
Indians  resident  on  a  reserve,  while  others  are  provided  regardless  of  their  residence.  It  has 


Re  Eskimos ,  [1939]  S.C.R.  104. 

Recent  materials  on  the  Metis  include  Donald  Punch,  The  Metis  (Toronto:  James  Lorimer  &  Co.,  1988);  and 
Samuel  W.  Corrigan,  The  Manitoba  Metis  Federation  Inc.  and  Lawrence  J.  Barkwell,  eds.,  The  Struggle  For 
Recognition :  Canadian  Justice  and  the  Metis  Nation  (Winnipeg:  Pemmican  Publication  Inc.,  1991). 

For  a  discussion  of  this  practice,  see  Connolly  v.  Woolrich  and  Johnson  (1980)  1  C.N.L.C.  70  at  70-73;  Sylvia 
Van  Kirk,  “Many  Tender  Ties”  Women  in  Fur-Trade  Society,  1670-1870  (Winnipeg:  Watson  &  Dwyer 
Publishing  Ltd.,  1980);  Jennifer  S.H.  Brown,  Strangers  in  Blood:  Fur  Trade  Company  Families  in  Indian 
Country  (Vancouver:  University  of  British  Columbia  Press,  1980). 
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become  common  to  describe  status  Indian  people  by  their  residence,  being  those  who  live  on 
reserve  or  off  reserve.  The  residence  of  most  Indian  people  in  northern  Ontario  is  a  very  fluid 
concept.  People  ordinarily  resident  on  a  reserve  move  to  town  and  live  there  for  a  while  and 
then  move  back  to  the  reserve  and  live  there  for  a  while.  At  any  given  time  it  is  difficult  to 
determine  whether  a  person  is  resident  on  or  off  the  reserve.  According  to  statistics  obtained 
from  the  Indian  Register,  which  records  information  on  status  Indians  in  Canada, 
approximately  58  percent  of  all  status  Indians  live  on  reserve,  with  the  remaining  42  percent 
living  off  reserve.  5  Therefore,  of  the  total  status  Indian  population  in  the  province  (134,160), 
there  are  about  77,800  (58  percent)  living  on  reserve,  while  the  remaining  56,360  (42  percent) 
live  off  reserve.  The  off  reserve  population  has  increased  quite  substantially  during  the  past  30 
years.  This  burgeoning  off  reserve  population  occurs  for  a  variety  of  reasons.36  In  recent  years 
with  easier  access  to  and  from  communities,  including  fly-in  communities,  there  has  been  a 
large  number  of  people  who  formerly  resided  on  reserves  moving  to  urban  areas.  'There  are 
few  jobs  available  at  or  near  the  reserve  and  many  people  move  to  or  near  an  urban  area  in 
order  to  obtain  employment.  Another  common  reason  is  that  the  whole  family  moves  out  when 
the  children  attend  high  school,  college,  or  university.  In  other  instances  when  various  family 
members  travel  to  an  urban  centre  like  Sudbury  or  Thunder  Bay  for  medical  treatment,  the 
whole  family  moves  to  be  with  that  person  during  the  course  of  treatment. 

The  urban  centres  at  which  these  population  groups  are  located  tend  to  be  the  market 
towns  that  they  would  have  done  their  shopping  at  when  they  lived  on  the  reserve.  In  northern 
Ontario  there  are  a  number  of  such  market  towns.  They  include  places  like  Kenora,  Red  Lake, 
Dryden,  Sioux  Lookout,  Pickle  Lake,  Thunder  Bay,  Geraldton,  Hearst,  Kapuskasing, 
Cochrane,  Moosonee,  Timmins,  North  Bay,  Sudbury,  and  Sault  Ste.  Marie.  By  far  the  largest 
concentrations  of  aboriginal  peoples  in  northern  urban  areas  are  in  the  cities  of  Thunder  Bay, 
Timmins,  Sault  Ste.  Marie,  North  Bay,  and  Sudbury.  In  Thunder  Bay,  for  example,  it  has 
been  estimated  that  there  are  upwards  of  10,000  aboriginal  people  living  in  the  city.  These 
Indian  people  come  not  only  from  the  Robinson-Superior  Treaty  area  along  the  north  shore  of 
Lake  Superior,  but  also  from  many  of  the  communities  in  Treaty  No.  3  and  a  large  number  of 
the  communities  from  Treaty  No.  9  (Nishnawbe-Aski  Nation). 

There  are  other  agglomerations  of  Indian  people,  the  most  common  ones  being  in  Indian 
settlements  either  on  or  off  the  reserve  or  in  Indian  bands  primarily  on  reserve.  In  some  areas 
Indian  bands  are  split  into  several  different  communities  and  people  live  at  various  places 
either  on  or  off  the  reserve.  In  other  instances  there  are  groups  of  Indian  people  who  reside  at 
certain  locations  where  they  and  their  ancestors  have  always  resided.  Often  times  these  groups 
consider  themselves  to  be  separate  and  apart  from  any  of  the  bands  that  are  recognized. 
However  these  communities  may  not  always  be  recognized  as  a  band  and  in  fact  may  not  have 
land  set  aside  for  them  as  an  Indian  reserve.  These  communities  are  often  referred  to  as  Indian 
settlements. 


From  information  taken  from  the  website  of  the  Department  of  Indian  and  Northern  Affairs  Canada  on  February 
3,  1997,  supra ,  note  4. 

A  good  discussion  of  the  burgeoning  population  in  urban  centres  is  found  in  Frideres,  supra,  note  17,  at  257-80, 
in  his  chapter  entitled  “Native  Urbanization”. 
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(vi)  Entities  Established  by  Indians 

Other  aboriginal  entities  that  need  to  be  mentioned  include  the  corporations  and  agencies 
formed  to  provide  certain  types  of  services.  Most  of  the  political  organizations  are  corporate 
entities.37  These  organizations  in  turn  form  agencies  and  corporations  to  act  as  service  delivery 
vehicles.  One  example  is  the  tribal  council  structure.  Most  tribal  councils  are  incorporated 
either  federally  or  provincially.  They  provide  certain  services  that  have  devolved  from  the 
Department  of  Indian  Affairs  in  the  last  two  decades.  These  services  include  economic 
development,  financial  management,  technical  services,  and  membership  services.  All  of  these 
services  were  previously  provided  by  the  Department  of  Indian  Affairs.  In  a  move  to  downsize 
the  Department  they  passed  these  services  on  to  groups  of  local  First  Nations  that  wished  to 
provide  the  services  to  their  members.  One  of  the  requirements  for  them  to  be  able  to  do  so 
was  the  establishment  of  a  corporation  through  which  money  could  flow.  An  example  of 
another  type  of  agency  is  that  of  a  child  and  family  services  agency.  Within  the  last  20  years 
the  aboriginal  community  has  obtained  control  over  child  and  family  services  in  the  province. 
This  has  been  accomplished  by  the  establishment  of  aboriginal  child  welfare  agencies  across 
most  of  Ontario,  particularly  in  the  north.  In  the  beginning  these  agencies  would  provide 
preventive  services  to  the  communities  which  they  served  but  eventually  they  acquired  status  as 
an  agency  under  the  Child  and  Family  Services  Act  of  Ontario.  Most  of  these  agencies  then 
went  on  to  become  Children’s  Aid  Societies  within  the  meaning  of  the  Act.  They  now  function 
in  the  same  manner  as  Children’s  Aid  Societies,  and  have  all  of  the  duties  and  responsibilities 
that  are  contained  in  the  Child  and  Family  Services  Act.  An  example  of  another  type  of  service 
agency  is  one  that  was  funded  by  the  National  Department  of  Health  and  Welfare.  These  are 
the  alcohol  and  drug  treatment  centres.  There  are  a  number  of  them  across  the  north  and  all  of 
them  are  controlled  and  operated  by  Indian  people  through  a  corporate  structure.  In  addition 
there  are  a  number  of  other  agencies  and  corporate  entities  that  were  established  to  provide  a 
host  of  services  in  other  areas  including  economic  development,  legal  services,  education, 
health  services,  construction,  and  gaming. 

It  is  to  be  underscored  that  the  corporate  entities  have  almost  the  same  socio-economic 
status  as  the  individuals.  That  is,  they  are  among  the  poorest  of  the  poor  in  the  province.  Many 
of  the  corporate  entities  are  underfunded.  They  are  barely  able  to  keep  their  doors  open  and 
provide  the  services  that  they  were  meant  to  provide.  In  the  process  of  devolution  many  of 
these  organizations  were  not  able  to  acquire  the  same  level  of  resources  that  had  previously 
been  used  by  the  Department  of  Indian  Affairs  or  other  federal  agency,  and  are  therefore  at  an 
economic  disadvantage. 

(vii)  Nishnawbe-Aski  Legal  Services  Corporation 

A  number  of  problems  related  to  the  administration  of  justice  in  the  remote  areas  of 
northern  Ontario  were  identified  by  members  of  Nishnawbe-Aski  Nation  (NAN),  the  Ministry 
of  the  Attorney  General,  and  several  participants  in  the  legal  system  and  were  documented  in  a 
report  on  the  problems.  Among  the  major  problems  were:  the  logistical  problems  of 


Ibid.,  at  281-334. 

The  Recommendations  Concerning  the  Operation  of  the  Fly-in  Courts  in  the  Remote  Nishnawbe-Aski 
Communities,  as  approved  by  the  Working  Group  on  the  Administration  of  Justice  in  the  Remote  North  of 
Ontario  (Nishnawbe-Aski),  on  April  30  and  May  1,  1986  [hereinafter  Recommendations  re  Fly-in-Courts ]. 
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operating  fly-in  courts  as  all  members  of  the  court  party  had  to  be  flown  in  from  urban  centres 
far  to  the  south;  lack  of  time  for  defence  counsel  to  prepare  their  cases  and  to  interview  clients 
in  these  remote  communities;  lack  of  trust  in  lawyers  on  the  part  of  community  members;  lack 
of  understanding  of  the  communities,  their  members,  and  the  native  culture  on  the  part  of 
police,  lawyers,  judges,  and  the  other  members  of  the  court  party;  inadequate  courtworker 
services;  issues  arising  from  the  adversarial  nature  of  the  justice  system,  which  is  in  sharp 
confast  to  community  means  of  maintaining  social  control;  lack  of  consistency  in  the  justice 
personnel  serving  the  remote  communities;  and  an  absence  of  public  legal  education  to  inform 
community  residents  about  the  Euro-Canadian  legal  system  and  their  rights  within  it. 

In  response  to  these  concerns,  the  Nishnawbe-Aski  Nation  and  the  Ministry  of  the 
Attorney  General  established  the  “Working  Group  on  the  Administration  of  Justice  in  the 
Remote  North”  in  1985.  This  group,  which  continues  to  function,  has  16  members  with 
equal  representation  from  NAN  and  provincial  government.  The  government  members  include 
the  Ministry  of  the  Attorney  General,  the  Ministry  of  the  Solicitor  General,  the  Ministry  of 
Community  and  Social  Services,  the  Ontario  Legal  Aid  Plan,  and  representative  members  of 
the  private  bar.  A  smaller  steering  committee  of  this  Working  Group,  also  with  an  equal 
number  of  representatives  from  NAN  and  the  government,  was  established  to  conduct  most  of 
the  day-to-day  work  on  particular  issues.  At  one  of  the  first  meetings  of  the  Working  Group, 
the  NAN  representatives  presented  a  brief  requesting  the  establishment  of  a  “legal  services 
corporation”  to  serve  the  members  of  its  constituency,  being,  the  residents  of  the  fly-in 
communities.  The  steering  committee  undertook  a  number  of  detailed  studies  to  provide  a 
better  understanding  of  the  issues  related  to  the  administration  of  justice  in  northern  Ontario. 
These  included  the  creation  of  a  “Technical  Team  of  the  Working  Group”  to  conduct  an 
examination  of  the  public  education  needs  of  the  communities,  and  to  complete  a  feasibility 
study,  during  which,  members  of  the  Technical  Team  visited  two  existing  legal  services 
corporation  models  serving  Inuit  communities  in  the  eastern  Arctic  and  Navajo  communities  in 
Arizona. 

As  a  result  of  the  studies  conducted,  three  optional  approaches  to  addressing  justice 
delivery  concerns  were  looked  at.  The  first  was  a  staff  lawyer  corporation;  the  second, 
paralegal  services  under  the  control  of  the  private  bar;  and  the  third,  a  mixed-services  legal 
corporation  using  both  paralegal  staff  and  specially  trained  private  bar.  In  1988,  based  upon  a 
review  of  these  models,  the  chiefs  of  the  Nishnawbe-Aski  Nation  selected  the  mixed-services 
model  as  the  one  that  would  be  best  suited  to  meet  the  needs  of  the  members  of  their 
communities.  With  support  and  financial  assistance  from  the  Ministry  of  the  Attorney  General, 
the  Ontario  Legal  Aid  Plan  and  the  Department  of  Justice  Canada,  the  NAN  chiefs  passed 
Resolution  89/40,  which  created  an  interim  board  of  directors  who  were  to  implement  the 
corporation  according  to  the  recommendations  made  by  the  Technical  Team  of  the  Working 
Group. 


Now  called  “The  Working  Group  on  the  Administration  of  Justice  in  Nishnawbe-Aski  Nation”,  the  working 
group  consists  of  about  the  same  number  of  working  members,  but  the  focus  has  been  shifted  to  include  more 
Ontario  government  ministries  that  impact  on  the  lives  of  the  residents  of  NAN,  as  well  as  federal  government 
departments  like  that  of  the  Department  of  Justice,  recognizing  the  federal  responsibility  for  “Indians”. 
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The  Nishnawbe-Aski  Legal  Services  Corporation40  was  established  through  the 
collaborative  efforts  of  Nishnawbe-Aski  Nation,  the  Ontario  Ministry  of  the  Attorney  General 
(MAG),  the  Ontario  Legal  Aid  Plan  (OLAP),  and  the  Department  of  Justice  Canada.  It  was 
formally  incorporated  on  March  1,  1990,  with  its  head  office  in  Thunder  Bay.  This  innovative 
legal  services  delivery  organization  provides  legal,  paralegal,  public  legal  education,  and  law 
reform  services  through  the  Ontario  Legal  Aid  Plan,  to  the  members  of  the  52  communities  of 
the  Nishnawbe-Aski  Nation.  The  Corporation  is  governed  by  a  board  of  directors  which 
represents  the  membership  of  the  Corporation,  there  being  one  director  to  represent  each  of 
the  seven  tribal  councils  within  Nishnawbe-Aski,  four  elders,  and  the  Deputy  Grand  Chief  of 
NAN  who  holds  the  justice  portfolio.  Together,  these  directors  represent  all  52  chiefs  and 
councils  and  all  of  the  members  from  each  of  the  communities.  The  staff  and  the  everyday 
business  of  the  Corporation  are  managed  by  an  executive  director  and  the  everyday  legal  aid 
affairs  are  managed  by  a  lawyer  who  is  also  an  area  director  under  the  Ontario  Legal  Aid 
Plan.  Other  staff  include  a  business  manager,  a  public  legal  education  coordinator,  eight 
community  legal  workers,  legal  aid  clerks,  and  support  staff. 

The  developmental  phase  of  the  Nishnawbe-Aski  Legal  Services  Corporation  involved  the 
negotiation  and  resolution  of  a  number  of  key  issues  related  to  defining  the  basic  structure  and 
operation  of  the  corporation.  A  resolution  was  passed  by  the  NAN  chiefs  in  1989  widening  the 
geographic  jurisdiction  and  population  target  of  the  NALSC  from  the  original  idea  of  providing 
legal,  paralegal,  and  law-related  services  to  members  of  “remote,  or  fly-in,  communities”,  to 
members  of  all  NAN  communities.  This  had  a  huge  impact  on  the  implementation  of  the 
Corporation  and  on  the  provision  of  services  throughout  the  NAN  territory. 

(viii)  Ontario  Native  Women’s  Association 

The  Ontario  Native  Women’s  Association  was  formed  in  May  of  1972  as  a  result  of  the 
growing  consciousness  about  women’s  issues  during  the  mid  1960s,  and  the  report  of  the 
Royal  Commission  on  the  Status  of  Women  which  was  released  in  1970.  At  that  time  there 
were  two  national  political  organizations,  the  Native  Women’s  Association  of  Canada,  and  the 
National  Committee  on  Indian  Rights  for  Indian  Women,  that  were  formed  to  represent  the 
interests  of  women  in  Canada  and  each  of  them  had  provincial  chapters,  with  many  regional 
sub-chapters.  ONWA  was  one  of  the  provincial  chapters  of  the  Native  Women’s  Association 
of  Canada  group. 

(b)  Socio-economic  Status 

Aboriginal  people  in  northwestern  Ontario  have  survived  for  millennia  on  a  pattern  of 
subsistence  based  on  hunting,  fishing,  and  gathering.  They  survived  from  the  land  by  killing 
large  game  animals,  small  game  animals,  waterfowl,  upland  game  birds,  rabbits,  and  different 
species  of  fish.  The  killing  of  animals  provided  them  with  a  commodity  to  exchange  in  trade 
and  occasionally  there  were  part-time  wage  labour  jobs  in  the  for  trade.  That  they  survived  at 


All  of  the  information  related  to  the  Nishnawbe-Aski  Legal  Services  Corporation  was  taken  from  information 
pamphlets  produced  by  the  Corporation,  its  annual  reports,  and  the  evaluation  of  the  Corporation  whcih  was 
completed  in  1991:  Campbell  Research  Associates,  Evaluation  of  the  Nishnawbe-Aski  Legal  Services 
Corporation,  Final  Report  [hereinafter  Campbell  Research  Associates,  Final  Report ],  (March,  1994).  The 
Evaluation  Steering  Committee  consisted  of  Nishnawbe-Aski  Legal  Services  Corporation,  Ministry  of  the 
Attorney  General  of  Ontario,  Ontario  Legal  Aid  Plan,  and  the  Department  of  Justice  Canada. 
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ail  was  due  to  their  hard  work,  self-sufficiency,  and  independence.  There  was  a  remarkable 
degree  of  integration  between  different  spheres  of  activity  like  social,  political,  religious,  and 
economic  activities.  To  a  large  extent  their  way  of  life  was  determined  by  nature  with  its  cycle 
of  seasonal  activities  oriented  around  the  quest  for  food. 

In  the  early  1960s  the  Department  of  Indian  Affairs  and  Northern  Development  adopted  a 
policy  of  community  development .41  What  this  meant  in  practical  terms  was  that  Indian  people 
would  be  moved  onto  the  reserves  and  a  new  community  would  be  built  there.  The  community 
would  consist  of  new  houses,  a  school  and  other  buildings  with  services  like  electricity,  water, 
sewers,  and  roads.  All  of  the  Indian  people  were  moved  into  these  communities.  They  lived 
there  and  their  children  were  expected  to  go  to  school.  Overnight,  this  changed  the  traditional 
way  of  earning  a  living  as  the  subsistence  economy  was  replaced  by  a  wage  economy. 
However  there  were  few  Indian  people  that  had  an  education  to  take  the  jobs  that  were 
provided  at  the  schools  or  at  the  health  unit  or  within  the  band  office.  As  a  result  many  of 
these  positions  were  filled  by  non- Indian  people.  There  were  very  few  Indian  people  that  had 
the  skills  to  obtain  even  part-time  or  seasonal  employment  except  as  manual  labourers  in 
resource  extraction  industries.  Those  that  could  not  work  because  they  lacked  the  education  or 
the  skills,  or  because  there  were  no  jobs,  ended  up  on  some  form  of  social  assistance,  usually 
welfare.  Today,  some  35  years  after  the  initial  development,  the  situation  has  not  changed 
much.  There  remain  few  available  jobs  on  reserves  and  few  people  of  aboriginal  descent  with 
an  education  who  are  able  to  fill  these  jobs.  Most  of  the  well  paying  jobs  in  aboriginal 
communities  are  held  by  non-Indian  people. 

Studies  indicate  an  unemployment  rate  among  the  aboriginal  population  in  the  north  in 
excess  of  50  percent,  as  compared  to  a  national  average  of  about  9.5  percent,  and  that  the 
number  of  people  in  aboriginal  communities  living  below  the  poverty  line  is  in  excess  of  80 
percent.  A  recent  study  in  northern  Ontario  indicates  the  average  income  of  aboriginal  people 
in  the  area  to  be  in  the  range  of  about  $13,000.00.  However  this  study  was  done  primarily  in 
urban  areas  around  Thunder  Bay  including  villages  and  towns  like  Upsala,  Kakabeka  Falls, 
Nipigon,  Beardmore,  Armstrong,  Geraldton,  and  Longlac.  One  of  the  reasons  that  the  average 
income  is  this  high  in  these  urban  areas  is  that  there  are  many  aboriginal  people  with  an 
education  who  hold  relatively  high-paying  positions  in  many  of  the  agencies  and  corporations 
that  have  been  established  in  the  past  several  years.  However,  among  this  group  the  women 
tend  to  have  the  lower  paying  job  and  their  average  income  is  about  a  $1,000  less  per  year 
than  that  of  their  male  counterparts.  In  rural  areas  there  are  relatively  few  people  with  the 
education  of  the  sort  that  is  found  among  the  urban  population.  As  a  result  the  average  income 
tends  to  be  about  half  that  of  what  it  is  in  the  urban  areas.  In  other  words  the  average  income 
for  a  similar  group  of  people  as  the  one  noted  would  be  in  the  range  of  about  $6,500  per  year, 
the  bulk  of  which  comes  from  welfare.  Among  the  urban  population  group  about  55  percent  of 
the  people  surveyed  had  an  income  from  employment  or  self-employment,  while  the  rest  of 
them  obtained  their  incomes  from  some  form  of  social  assistance.  It  should  also  be  noted  that 
as  a  group  aboriginal  people  have  one  of  the  highest  birth  rates  in  the  country  and  therefore 


Frideres,  supra,  note  17,  at  15  and  469-71. 

Siggner,  “The  Socio-Demographic  Conditions  of  Registered  Indians”,  supra ,  note  3,  at  71-75. 

W.B.  Jankowski  and  B.  Moazzami,  Employment,  Earnings  and  Education  Among  the  Native  Population  of 
Northwestern  Ontario  (Thunder  Bay:  Department  of  Economics,  Lakehead  University,  November  10,  1993). 
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have  the  largest  number  of  dependents  in  their  family  units.  Demographic  studies  indicate  that 
70  percent  of  the  native  population  is  under  40. 44 

In  relation  to  education  some  studies  have  indicated  that  77  percent  of  the  aboriginal 
population  has  completed  high  school  education  to  Grade  1 1  or  less,  and  that  about  22  percent 
have  completed  Grade  12  or  13,  while  only  19  percent  have  received  a  post-secondary 
education.45  The  level  of  education  of  the  aboriginal  population  in  the  north  is  therefore  lower 
than  the  provincial  averages.  For  example,  in  Ontario,  about  19.5  percent  of  the  population 
fifteen  years  and  over  has  a  university  education  while  in  the  aboriginal  community  only  4.4 
percent  have  a  university  education.  Similarly  in  Ontario  about  21.3  percent  of  the  population 
has  attended  community  college  while  in  aboriginal  communities  in  the  north  only  13.6  percent 
of  the  aboriginal  people  have  a  college  education.  Thus  the  level  of  education  of  the  aboriginal 
population  in  the  north  is  significantly  below  the  provincial  average. 

Some  of  the  social  factors  related  to  Indian  people  are  also  revealing.  The  suicide  rates  in 
aboriginal  communities  in  northern  Ontario  are  unmatched  in  North  America.46  In  some  areas 
in  the  north  these  rates  are  as  much  as  ten  times  the  national  average.  The  average  life 
expectancy  for  an  aboriginal  person  is  ten  years  less  than  for  other  groups  within  the 
population.  Infant  mortality  is  about  two  and  one-half  times  the  provincial  rate.  The  incidence 
of  death  by  violence  is  very  high.  For  example  in  Ontario  the  number  of  people  who  die  as  a 
result  of  violence  is  about  4  percent  of  all  the  deaths  in  the  province.  In  the  Kenora  District  it 
is  about  four  times  higher,  or  16  percent  of  the  total  deaths.  In  some  aboriginal  communities 
within  the  Kenora  District  the  rate  is  at  least  13  times  higher  than  the  provincial  average,  being 
about  52.5  percent  in  some  communities.  The  violent  deaths  are  generally  as  a  result  of 
assaults  during  drinking  binges  that  result  in  stabbing  assaults,  gunshot  wounds,  alcohol 
poisoning,  drownings,  exposure,  and  fires.  Many  of  these  deaths  are  young  children.  In 
addition  young  people  between  the  ages  of  11  and  19  in  some  areas  attempt  to  commit  suicide 
on  many  occasions  and  these  attempts  are  often  successful.  These  suicides  are  evidence  of 
social  anomie  in  these  communities.47  In  some  of  these  communities  the  average  annual  rate  of 
suicides  runs  as  high  as  204.1  per  100,000  population.  This  compares  to  the  overall  suicide 
rate  in  Canada  in  1974  of  12.1  per  100,000  and  for  the  registered  Canadian  Indian  population 
in  1976  of  30.1  per  100,000.48 

Another  aspect  of  the  social  anomie  is  the  problem  of  alcoholism.  In  addition  to  the 
number  of  people  who  have  died  from  alcohol  poisoning  in  these  communities,  there  are  also 
many  other  violent  deaths  that  are  associated  with  drinking  prior  to  the  violent  death.  The 
existence  of  high  levels  of  consumption  of  alcohol  solvents  and  other  intoxicants  in  these 
communities  leads  to  other  stark  statistics.  For  example  there  is  a  high  rate  of  public  disorder 
and  a  high  incidence  of  criminal  offenses  in  many  Indian  communities.  In  some  of  the  regional 


Ibid.,  at  66-68. 

45  Ibid.,  at  75-76. 

46 

An  example  is  provided  from  the  community  of  Grassy  Narrows  and  the  District  of  Kenora  in  northwestern 
Ontario  by  Anastasia  Shkilnyk,  A  Poison  Stronger  Than  Love,  The  Destruction  of  an  Ojibwa  Community  (New 
Haven,  Conn.:  Yale  University  Press,  1985),  at  11-18. 

47 

Ibid.,  13. 

48  Ibid.,  at  18. 
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centres  in  northern  Ontario  over  half  of  all  the  charges  brought  by  the  police  are  for  liquor 
offences.  This  compares  to  ten  percent  of  all  the  charges  in  the  province  as  a  whole.  In  many 
remote  communities,  whether  drive-in  or  fly-in,  this  figure  is  even  higher,  with  80  to  90 
percent  of  all  of  the  charges  that  are  brought  by  police  related  to  being  drunk  in  a  public  place 
or  having  possession  of  alcohol  on  a  reserve.  Some  duty  counsel  are  still  startled  by  the  fact 
that  they  go  to  the  community,  review  the  court  docket,  and  find  that  90  percent  of  the  docket 
of  250  people  relate  to  charges  under  the  alcohol  bylaws  that  are  passed  by  the  band  pursuant 
to  section  85.1  of  the  Indian  Act.  The  alcohol  treatment  centres  and  detoxification  centres  in 
many  of  the  northern  urban  communities  bear  out  the  fact  that  Indian  people  as  a  group  have  a 
larger  or  disproportionate  involvement  with  alcohol  problems. 

In  addition  many  of  the  jails  in  the  region  are  filled  with  Indian  people.  For  example,  in 
the  Kenora  jail  in  the  period  1966  to  1974,  a  yearly  average  of  77  percent  of  the  people  in  jail 
were  there  for  liquor  offenses,  as  compared  to  41  percent49  for  Ontario  as  a  whole.  On  a 
population-adjusted  basis,  the  rate  of  committal  to  jail  for  liquor  offences  during  this  period 
was  49  per  1,000  population  for  Kenora  and  only  1.5  per  1,000  for  all  of  Ontario.  In  a  1991 
study  which  was  a  one-day  snapshot  of  all  provincial  institutions  in  the  province,  it  was  noted 
that  the  over-representation  of  aboriginal  people  in  the  Kenora  jail  persisted,  even  though  many 
corrective  measures  were  attempted.  In  addition  it  was  noted  that  the  majority  of  these  people 
were  there  for  alcohol  and  alcohol  related  offences.  While  it  may  be  true  that  there  are  fewer 
people  in  jail  for  the  provincial  offence  of  being  drunk  in  a  public  place  in  Ontario,  in  the 
north  it  is  a  different  story.  In  many  northern  communities  there  is  a  band  bylaw  related  to 
drinking  which  is  usually  referred  to  as  the  dry  reserve  provisions.  These  bylaws  are  passed 
under  the  federal  Indian  Act.  Due  to  this  fact,  many  Indian  people  are  still  sent  to  jail  for 
infractions  of  such  a  bylaw  and  they  do  not  come  within  the  prohibition  against  sending  people 
to  jail  for  being  drunk  in  a  public  place  under  the  Provincial  Offences  Act. 

The  high  level  of  alcoholism  and  solvent  abuse  among  members  on  reserves  throughout 
northern  Ontario  leads  to  other  problems  within  the  population.  One  of  these  problems  is 
school  attendance  and  educational  achievement.  Drop-out  rates  between  25  and  50  percent  of 
students  in  classes  ranging  from  kindergarten  to  Grade  8  are  common  throughout  many 
northern  schools.  The  poor  attendance  virtually  guarantees  that  children  do  not  complete  a 
basic  grade  school  education  and  consequently  are  not  able  to  continue  to  high  school  or  to 
post-secondary  education.  In  addition  when  parents  drink,  their  children  may  be  neglected  and 
the  state,  in  the  guise  of  the  Children’s  Aid  Society  (CAS),  steps  in  to  care  for  the  children. 
The  results  of  this  involvement  is  that  the  number  of  aboriginal  children  across  the  north  who 
are  in  care  is  six  times  higher  than  the  provincial  average.  Many  Indian  children  are 
abandoned,  some  are  neglected,  and  some  are  abused  in  situations  where  parents  are 
drinking.50  Ofttimes  the  drinking  parties  lead  to  violence  within  the  family  home  and  it  is  the 
children  who  are  affected.  This  leads  to  many  of  the  children  being  taken  into  care.  In  some 
communities  in  the  Kenora  area  most  of  the  children  in  the  community  are  or  have  been  in 
care  of  CAS  at  one  point  of  time  or  another.  And  at  the  present  time  in  one  community,  about 
80  percent  of  all  the  children  under  the  age  of  16  are  in  care.  One  of  the  difficulties  in  all  of 
this  is  that  children  learn  what  they  see,  and  what  they  see  is  their  parents  and  almost  all  other 
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adults  in  the  community  involved  in  one  way  or  another  with  alcohol  and  drugs,  or  involved  in 
the  all  too  common  fights  throughout  the  community.  The  children  also  see  a  large  number  of 
the  violent  deaths  and  in  many  cases  are  themselves  involved  in  an  attempt  at  suicide. 

All  of  the  groups  of  people  noted  previously,  from  status  Indians,  non-status  Indians, 
Metis  people,  and  Inuit,  to  Indian  bands,  Indian  communities,  corporations  controlled  by 
Indians,  and  political  organizations,  require  legal  services  of  varying  sorts.  The  need  for  legal 
services  by  each  of  these  groups  and  corporate  entities  is  discussed  in  the  following  section. 

(c)  Legal  Services  Required  by  Aboriginal  Peoples  and  Groups  of 
Aboriginal  Peoples. 

To  consider  whether  or  not  aboriginal  people  have  received  sufficient  legal,  paralegal, and 
law-related  services  on  a  consistent  basis,  it  is  necessary  to  consider  what  the  legal 
requirements  of  the  aboriginal  community  are.  Once  the  needs  for  legal  services  are 
determined, then  it  is  possible  to  assess  whether  or  not  those  needs  are  being  met  within  the 
existing  system. 

Aboriginal  people  require  legal  services  for  a  variety  of  reasons.  While  their  legal  needs 
are  similar  in  many  instances  to  those  of  the  general  population,  there  are  a  number  of  areas 
where  they  require  legal  services  that  are  not  required  by  the  general  population.  Most  of  these 
arise  due  to  the  peculiar  position  of  aboriginal  people  within  the  Constitution.  The  most 
common  need  for  legal  services  by  aboriginal  people  is  in  the  area  of  criminal  law.  There  are 
a  disproportionate  number  of  aboriginal  people  found  in  provincial  prisons  and  federal 
penitentiaries.  This  would  indicate  that  aboriginal  people  require  the  services  of  criminal 
lawyers  to  a  far  greater  extent  than  is  presently  being  utilized.  Many  aboriginal  people  are  in 
jail  for  violating  band  bylaws  relating  to  alcohol  consumption  and  possession  on  a  so-called  dry 
reserve.  Even  though  these  are  summary  conviction  matters  under  the  Indian  Act,  Indian 
people  should  be  able  to  obtain  the  assistance  of  counsel  to  represent  them  at  any  hearing  due 
to  the  fact  that  they  may  go  to  jail  if  found  guilty  of  such  an  offence. 

Legal  services  are  also  required  in  family  law  matters.  Due  to  the  many  problems 
experienced  by  Indian  people  on  the  reserves,  families  are  coming  under  pressure  and  spouses 
are  separating  to  a  far  greater  extent  than  they  ever  had  before.  As  a  result  both  spouses 
require  the  services  of  a  lawyer  to  assist  them  in  matters  that  come  before  the  family  courts 
including  custody,  access,  and  provision  of  support  and  other  matters.  Another  problem  area  is 
related  to  the  physical,  sexual,  emotional,  and  psychological  abuse  suffered  by  a  family 
member  in  a  variety  of  settings.  Some  of  the  problems  may  arise  in  settings  like  a  residential 
school,  but  such  problems  could  also  occur  within  the  family  and  involve  relatives  or  visitors 
within  the  family  home.  In  many  of  these  instances,  what  the  family  requires  is  advice  on  how 
to  pursue  a  civil  claim  or  whether  it  is  even  possible  to  do  so.  They  also  need  to  be  advised  as 
to  the  ramifications  of  filing  a  complaint  in  relation  to  the  criminal  aspect  of  the  matter. 

Another  area  where  aboriginal  individuals  and  groups  require  legal  representation  and 
legal  advice  is  in  the  area  of  child  welfare  law.  With  an  increased  number  of  family 
breakdowns  and  all  of  the  other  social  problems  previously  noted,  there  is  a  concomitant 
increase  in  the  number  of  children  in  care  in  those  communities.  Under  the  Child  and  Family 
Services  Act,  the  child  needs  to  be  represented  and  this  is  usually  done  by  the  office  of  the 
Official  Guardian.  The  parents  of  the  child  should  also  be  represented  and  in  cases  where  the 
parents  are  separated  then  each  of  them  require  separate  legal  representation.  In  some 
instances  there  are  other  family  members  or  other  members  of  the  community  who  may  be 
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caring  for  the  child,  and  these  people  would  also  need  to  be  represented.  Under  the  Act  the 
Indian  band  is  a  party  to  the  proceedings  and  is  entitled  to  make  representations  on  behalf  of 
the  band  and  to  submit  a  care  plan.  In  order  to  do  this,  the  band  would  require  to  be  legally 
represented.  As  noted  earlier  most  of  the  Indian  communities  in  northern  Ontario  are 
represented  by  a  native  child  and  family  services  agency.  These  types  of  agencies  represent  the 
state  in  all  matters  related  to  child  welfare.  Many  individuals  as  well  as  chiefs  and  councils  of 
First  Nations  believe  that  these  agencies  can  also  represent  them.  However  this  is  erroneous, 
because  the  society  represents  the  state  and  cannot  represent  individuals  within  that  state. 

In  relation  to  Indian  Act  matters,  Indian  individuals  as  well  as  First  Nation  councils 
require  legal  assistance.  The  Indian  Act  provides  a  complicated,  parallel  system  of  the  laws 
that  apply  to  all  status  Indian  people  over  and  above  the  laws  that  apply  to  the  rest  of  the 
citizens  in  Ontario.  The  provisions  of  the  Indian  Act  usually  take  precedence  over  the  laws  of 
general  application  in  force  in  the  province.  Many  Indian  people  have  no  way  of  knowing  what 
their  rights  and  obligations  are  under  the  Act  or  when  it,  or  the  laws  of  general  application,  are 
applicable.  In  these  instances  they  require  legal  advice.  There  are  a  number  of  examples  where 
legal  assistance  is  required  due  to  the  complex  nature  of  the  legal  content.  These  would  include 
the  issuance  of  various  land  permits,  designations  and  surrenders,  and  the  expropriation  of 
rights-of-way  by  outside  agencies.  In  addition  there  are  a  number  of  these  rights-of-way  that 
exist  on  almost  every  reserve  in  Ontario  and  there  are  questions  about  the  validity  of  such 
expropriations  and  about  the  sufficiency  of  the  amount  of  compensation  paid  in  respect  of 
them.  Indian  groups  need  to  be  advised  on  these  matters  particularly  when  they  feel  there  is  a 
grievance  that  should  be  pursued. 

One  area  that  creates  much  difficulty  for  people  relates  to  status  as  an  Indian  under  the 
Act  and  in  relation  to  band  lists  provided  by  the  band.  In  many  instances  a  person  may  only 
gain  status  by  proving  that  he  or  she  is  descended  from  members  of  a  particular  band. 
However  this  proves  difficult  when  an  individual  does  not  have  a  birth  certificate  or  a 
statement  of  live  birth  which  shows  who  his  parents  were.  While  these  matters  can  be 
corrected  an  Indian  person  usually  requires  legal  representation  to  do  so.  The  Indian  Act  also 
provides  for  a  number  of  legal  rights  that  accrue  to  Indian  people.  Most  Indian  people  have  no 
idea  what  these  sections  mean  and  it  is  an  area  where  they  could  use  the  services  of  a  lawyer 
to  advise  them  on  those  rights.  The  Act  also  provides  a  totally  separate  method  of  dealing  with 
estates.  Often  this  method  is  preferred  as  it  is  simpler  and  easier  to  access.  It  is  often  the  only 
way  that  the  estate  of  a  deceased  Indian  who  resided  on  reserve  can  be  resolved.  An  aboriginal 
individual  would  require  the  services  of  a  lawyer  in  respect  of  these  estate  matters.  Section  81 
of  the  Act  provides  a  number  of  bylaw-making  powers.  When  new  ways  of  economic 
development  are  pursued  under  these  subsections,  the  chief  and  council  require  legal  advice 
due  to  their  legal  complexity.  A  good  example  of  this  is  the  recent  attempt  by  many  First 
Nations  to  get  into  the  business  of  gambling.  Many  Indian  people  believe  that  the  powers 
within  section  81  are  sufficient  to  enable  them  to  get  into  gambling.  However  the  government 
claims  that  is  not  the  case.  Therefore  Indian  people  and  bands  in  particular  need  legal  advice  in 
this  highly  complex  area. 

The  most  complicated  area  in  the  Indian  Act,  however,  remains  the  sections  that  deal  with 
taxation.  These  sections  are  complicated  because  they  deal  with  taxation  of  income,  taxation  of 
corporations,  and  with  the  provincial  sales  taxes  and  the  federal  goods  and  services  taxes.  In 
most  instances  an  aboriginal  individual  or  the  chief  and  council  of  a  First  Nation  require  the 
assistance  of  legal  counsel  to  interpret  these  sections  and  to  plan  their  affairs  to  take  maximum 


417 


advantage  of  these  sections  of  the  Act.  To  do  so  without  such  advice  would  be  folly. 
Individuals  also  require  the  assistance  of  a  lawyer  in  the  area  of  poverty  law.  The  legal  clinics 
were  set  up  to  assist  people  in  this  area  and  it  is  very  likely  that  the  clinics  and  their  staff  can 
provide  these  services  to  aboriginal  clients.  However,  at  the  present  time  it  does  not  appear  as 
though  the  clinics  have  sufficient  staff  to  be  able  to  provide  this  service  particularly  to  those 
individuals  who  reside  in  remote  communities.  In  a  similar  fashion,  most  administrative  law 
matters  could  be  handled  by  legal  clinics. 

One  of  the  major  areas  of  law  where  the  various  Indian  groups  require  legal  assistance 
and  advice  is  corporate  and  commercial  law.  For  example,  there  are  benefits  that  accrue  to 
Indian  people  by  incorporating  a  business  on  a  reserve  but  this  cannot  be  done  without  the 
services  of  a  lawyer.  In  many  of  the  economic  development  proposals  that  come  from  Indian 
communities  there  is  a  requirement  by  the  funding  agencies  that  a  corporation  be  created  to 
flow  the  funds  to.  These  provincial  agencies,  however,  do  not  provide  funding  for  the  legal 
services  required  to  establish  the  corporation.  Indian  bands  and  groups  of  individuals, 
therefore,  need  to  be  able  to  acquire  the  services  of  a  lawyer  to  incorporate  a  business  on  the 
reserve.  In  respect  of  commercial  law,  there  are  many  agreements  that  go  through  a  band 
office  in  the  course  of  a  year.  In  most  instances  these  agreements  are  not  reviewed  by  a  lawyer 
as  the  band  does  not  have  the  funds  to  be  able  to  do  this.  In  many  cases  they  sign  these 
agreements  to  their  detriment  because  they  do  not  understand  the  content  of  the  agreement.  It 
would  be  extremely  beneficial  to  Indian  bands  to  have  access  to  a  lawyer  to  be  able  to  provide 
them  summary  legal  advice  in  respect  of  these  matters. 

All  aboriginal  people  have  bundles  of  rights  which  are  separate  and  distinct  from  the 
rights  enjoyed  by  the  general  population,  and  which  are  protected  by  section  35  of  the 
Constitution  Act,  1982.  These  bundles  of  rights  include  those  known  as  aboriginal  rights , 
which  are  enjoyed  by  status  Indians,  non-status  Indians,  Metis,  and  Inuit  people.  In  addition  to 
these  rights,  most  aboriginal  people  have  rights  which  accrue  to  them  through  long  usage  of 
particular  areas.  These  rights  are  a  category  of  aboriginal  rights,  but  are  sometimes  grouped 
under  the  rubric,  traditional  use  area  rights.  In  addition,  most  aboriginal  people  in  northern 
Ontario  who  are  status  Indians,  have  what  are  termed  treaty  rights ,  which  are  also  guaranteed 
by  section  35.  There  are  also  a  variety  of  rights  and  responsibilities  which  accrue  to  Indian 
people  pursuant  to  the  Indian  Act.  All  of  the  rights  noted  above  are  not  only  individual  rights 
which  accrue  to  the  benefit  of  the  individual  but  are  also  collective  rights  which  accrue  to 
aboriginal  people  as  a  group  (rights  in  rem). 

There  is  often  a  tension  between  the  exercise  of  individual  rights  and  collective  rights. 
This  is  most  evidenced  in  the  case  where  the  chief  and  council  of  a  band  come  into  conflict 
with  a  member  of  the  band.  For  example,  most  band  members  live  in  a  house  on  the  reserve 
that  is  built  from  money  set  aside  for  Indians.  The  individuals  do  not  own  these  houses— they 
are  owned  by  the  community.  Sometimes  it  happens  that  an  individual  brings  liquor  into  the 
house  on  the  reserve  in  which  he  lives.  In  many  communities  there  is  a  band  bylaw  which 
prohibits  the  possession,  manufacture,  and  consumption  of  intoxicating  substances  on  the 
reserve.  These  bylaws  are  usually  referred  to  as  dry  reserve  bylaws.  In  some  instances  when 
the  chief  and  council  become  aware  that  this  happens,  they  send  a  police  officer  to  the 
residence  to  seize  the  liquor.  The  chief  and  council  give  the  police  officer  permission  to  enter 
the  house.  The  individual  goes  to  court  and  says  that  his  Charter  rights  were  violated.  The 
chief  and  council  say  that  they  have  responsibility  for  protecting  the  collective  rights  of  the 
community  by  enforcing  the  law  that  liquor  is  not  allowed  to  be  in  the  community  or 
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consumed  there.  The  individual  claims  that  his  home  is  his  castle,  and  that  the  chief  and 
council  have  no  right  to  send  the  police  into  his  home  to  do  a  search.  The  individual  claims 
that  such  search  and  seizure  are  illegal.  While  both  the  individual  and  the  chief  and  council  are 
correct  in  what  they  say,  the  matter  of  whether  the  right  of  the  individual  or  that  of  the 
collective  takes  precedence,  is  a  thorny  problem  and  one  that  has  yet  to  be  considered  by  a 
court.  It  is  also  one  that  will  need  to  be  determined  at  the  political  level  in  the  community 
rather  than  only  from  a  strictly  legal  point  of  view. 

Another  example  related  to  the  dry  reserve  bylaws  is  found  in  several  fly-in  communities. 
The  chief,  council,  and  elders  form  a  justice  panel  and  its  duties  include  conducting  searches 
of  people  coming  into  the  community.  The  members  of  the  panel  search  every  person  that 
comes  off  the  planes  that  land  in  the  community.  In  instances  where  liquor  is  found  on  the 
plane,  in  a  person’s  luggage,  or  on  a  person,  it  is  seized  and  the  person  who  owns  it  may  be 
charged.  The  chief,  council,  and  elders  say  they  have  a  right  to  do  this  because  they  are 
protecting  a  collective  right  of  the  community  to  have  an  alcohol-free  community.  The 
individual,  on  the  other  hand,  says  that  his  Charter  right  against  illegal  search  and  seizure  has 
been  violated.  These  matters  require  the  advice  of  a  lawyer. 

Aboriginal  people  require  public  legal  education  in  almost  all  matters  related  to  the  Euro- 
Canadian  legal  system.  The  reason  for  this  is  that  there  is  no  similar  sort  of  system  within  the 
aboriginal  community  and  many  of  the  terms  used  in  the  legal  system  (terms  of  art),  are  not 
understood  by  most  aboriginal  people.  The  lengthy  and  somewhat  complicated  system  of  rules 
of  procedure  in  the  courts  that  have  developed  over  long  periods  of  time  are  seldom 
understood  by  most  people,  let  alone  aboriginal  people.  Even  when  aboriginal  people  become 
aware  of  such  rules  they  suffer  an  additional  problem  in  that  they  do  not  speak  English.  Their 
first  language  is  Ojibway  or  Cree  or  some  other  native  language  within  the  province.  It  is 
therefore  necessary  for  them  to  seek  an  interpreter  who  can  interpret  the  meaning  of  the  words 
that  come  from  the  legal  system  so  that  they  may  understand  something  about  that  system. 
Also  noted  was  the  inability  of  aboriginal  people  who  have  a  low  level  of  formal  education  to 
understand  the  terms  used  to  describe  the  ideas,  the  procedures,  and  the  concepts  used  within 
the  legal  system  and  particularly  in  court.  When  confronted  by  highly  educated  people  in  a 
formal  setting  like  the  court,  with  a  large  gallery  in  attendance,  most  aboriginal  people  become 
confused  and  extremely  reticent  to  say  anything  on  their  own  behalf.  It  not  surprising, 
therefore,  that  many  of  these  people  prefer  to  enter  a  guilty  plea  to  get  things  over  with  so  that 
they  can  leave  such  a  setting  rather  than  to  plead  not  guilty  and  prolong  their  attendance  in 
such  a  foreign  setting. 

5.  ACCESS  TO  JUSTICE  ISSUES 

There  are  a  number  of  access  to  justice  problems  that  aboriginal  people  have  to  deal  with, 
not  the  least  of  which,  is  the  problem  of  obtaining  access  to  legal  services.  These  problems  and 
many  others  are  noted  in  a  number  of  reports  arising  from  studies  in  the  past  20  years  and 
include  a  report  regarding  the  James  Bay  courts,51  and  a  report  related  to  the  Kenora  jail 
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entitled,  Warehousing  Indians.52  The  same  problems  were  noted  in  many  recent  justice 
inquiries  and  studies  undertaken  around  the  country.53  There  are  number  of  access  to  justice 
problems  noted  in  the  Royal  Commission  on  the  Aboriginal  Peoples  (RCAP)  which  was 
recently  released.  There  are  also  a  number  of  these  types  of  issues  within  the  study  area, 
particularly  in  the  Osnaburgh- W indigo  justice  study54  released  in  1990.  In  most  instances  the 
native  groups  involved  in  each  of  the  justice  studies  indicate  that  the  legal  system  that  is  being 
imposed  upon  them  is  not  culturally  relevant.  There  is  no  aboriginal  control  over  the  legal 
system.  The  proceedings  in  court  are  held  in  the  English  language,  but  the  first  language  of 
most  aboriginal  people  is  usually  a  native  language.* 5  There  are  very  few  aboriginal  people 
who  participate  in  the  legal  system.  For  example  there  are  no  native  judges,  few  native 
lawyers,  no  native  Crown  attorneys,  and  until  recently  few  native  police  officers  and  court 
interpreters.  Another  issue  related  to  the  culture  is  that  of  the  tension  between  collective  versus 
individual  rights. 

(a)  Cultural  Relevancy 

Aboriginal  people  have  lived  here  since  time  immemorial.  Within  their  cultures  they  have 
been  able  to  fmd  ways  of  maintaining  social  order,  of  controlling  behaviour,  and  dealing  with 
social  deviance.  These  methods  are  rooted  in  the  culture  and  are  inseparable  from  it. 
Unfortunately  very  little  research  has  been  conducted  to  determine  the  nature  and  extent  of 
these  methods  of  maintaining  social  order  within  aboriginal  communities,  so  little  is  known 
outside  the  native  community  about  these  ways  of  dealing  with  problems  within  the 
community.  In  recent  years  aboriginal  people  across  the  country  and  in  Ontario  particular  have 
become  very  interested  in  ideas  like  self-determination  and  self-government,  partly  as  a  result 
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of  federal  and  provincial  initiatives  in  those  areas.  In  relation  to  justice,  aboriginal  groups  say 
that  they  have  a  right  to  establish  and  control  their  own  justice  system.  However,  when  they 
say  this,  it  is  important  to  remember  that  they  do  not  need  to  establish  their  own  system:  they 
merely  need  to  have  the  existing  system  that  is  already  there  to  be  recognized  by  mainstream 
society.  They  do  not  need  to  establish  a  system  from  scratch  and  to  determine  what  its  content 
is.  The  ways  in  which  they  managed  these  matters  before  are  still  very  much  a  part  of  the 
community  and,  given  the  chance,  they  will  flourish. 

Another  unfortunate  aspect  related  to  these  systems  is  that  there  has  been  little  or  no 
research  on  what  the  content  of  these  systems  is.  Many  of  the  justice  projects  that  have  been 
established  in  the  communities  have  been  ones  that  continue  to  push  the  existing  Euro- 
Canadian  legal  system56  and  to  allow  Indian  people  to  participate  in  some  aspect  of  it.  For 
example,  most  of  the  programs  are  diversion  programs  where  Indian  people  are  allowed  to 
participate  in  sentencing  panels  but  not  in  the  determination  of  guilt  and  certainly  not  in 
determining  what  the  system  should  look  like  and  what  the  laws  should  be  within  the 
community.  All  of  this  is  contrary  to  the  way  in  which  these  communities  have  lived  in  the 
past.  And  one  does  not  need  to  look  very  far  into  the  past  to  find  the  operation  of  these  systems 
in  most  communities.  It  is  to  be  noted  that  the  court  and  the  legal  system  have  only  been 
introduced  into  many  of  these  communities  within  the  past  two  or  three  decades.  In  fact,  there 
are  still  communities  in  Ontario  where  court  has  never  sat,  and  many  of  them  are  in  the  north. 

In  the  absence  of  a  legal  system  from  outside,  there  has  always  been  a  way  of  dealing  with 
problems  within  the  community.57  In  most  communities  the  system  is  still  in  place  and  still 
operates.  This  is  so  even  in  areas  where  the  legal  system  is  established  and  the  court  sits  on  a 
regular  basis,  however  infrequently.  In  many  aboriginal  communities,  the  informal  system  that 
has  been  in  place  since  time  immemorial  and  is  a  basic  part  of  the  culture  still  operates  and  the 
members  of  the  community  are  subject  to  that  informal  system  when  problems  happen  within 
the  community.  These  aboriginal  people  are  then  subjected  to  the  Euro-Canadian  court  system 
in  instances  where  a  court  hearing  comes  into  play.  For  many  Indian  people,  this  creates  a 
feeling  that  they  are  being  punished  twice  for  the  same  problem.  In  fact,  in  instances  where 
there  are  several  court  hearings  before  a  matter  is  determined  the  informal  method  of  dealing 
with  the  problems  has  operated  and  dealt  with  the  problem  long  before  the  court  arrives  at 
some  solution  to  the  problem,  and  when  the  court  does  appear  and  does  come  to  some 
resolution  to  the  problem,  the  very  fact  that  the  court  is  hearing  the  matter  tends  to  raise  the 
issue  again  for  the  people  involved. 

The  community  leaders  and  members  of  the  community  believe  that  they  have  culturally 
relevant  ways  of  dealing  with  problems  that  arise  within  the  community.  They  also  believe  that 
this  system  is  a  valid  system  because  it  has  been  within  the  community  since  as  long  as  they 
can  remember.  They  believe  that  this  system  is  as  valid  as  the  court  system  that  they  feel  is 
imposed  upon  them.  They  believe  that  many  of  the  problems  that  occur  within  the  community 
are  merely  local  problems  and  that  they  can  be  handled  by  community  members  within  the 


These  include  the  Nishnawbe-Aski  Legal  Services  Corporation,  the  recent  justice  projects  at  Sandy  Lake  and 
Attawapiskat,  Aboriginal  Legal  Services  of  Toronto,  and  most  other  justice  projects  undertaken  by  the  Ministry 
of  the  Attorney  General. 

An  example  of  how  one  community  deals  with  these  problems  is  provided  in  a  study  done  at  Muskrat  Dam, 
Ontario.  This  project,  funded  by  a  variety  of  sources,  attempts  to  show  how  the  people  of  Muskrat  Dam  deal 
with  problems  and  the  people  who  cause  them,  in  the  community. 


421 


community.  They  believe  that  these  systems  are  more  relevant  to  members  of  the  community 
because  all  of  the  people  within  the  community  know  what  is  happening.  They  believe  that 
having  an  outside  court  come  in  to  deal  with  their  problems  is  a  poor  way  to  deal  with  things, 
because  once  the  judge  and  police  are  gone,  then  people  will  laugh  at  anything  that  the  court 
party  said  while  they  were  there,  and  the  accused  know  very  well  that  once  the  court  party  is 
gone  it  will  not  be  back  for  many  months.  These  people  also  believe  that  having  an  outside 
court  to  deal  with  internal  problems  is  a  shuffling  of  their  responsibility  onto  someone  from 
outside.  They  say  it  is  time  to  take  this  responsibility  back  and  to  exercise  it  within  the 
community.  They  say  this  is  an  essential  part  of  having  the  control  that  they  require  and  want 
over  such  a  system.  If  they  cannot  assume  responsibility  for  matters  or  problems  that  arise 
within  the  community,  then  they  will  have  a  great  deal  of  difficulty  in  asserting  control  over 
any  matter  within  the  community.  They  need  first  to  assume  their  responsibility.  When  this 
occurs,  they  will  be  able  to  deal  with  problems  in  a  culturally  relevant  manner. 

(b)  Language 

In  northern  Ontario  two  principal  languages  are  spoken  by  aboriginal  people— Ojibwa  and 
Cree.  There  are  several  major  dialects  of  Ojibwa,  including  northwestern  Ojibwa  and  Ojibwa 
of  the  central  area,  as  well  as  a  variety  of  dialects  in  the  eastern  part  of  northern  Ontario,  such 
as  on  Manitoulin  Island.  There  is  also  a  variety  of  dialects  of  the  Cree  language.  In  addition 
there  is  a  combination  of  an  Ojibwa  and  Cree  language  that  is  sometimes  referred  to  as  Oji- 
Cree,  but  this  is  probably  a  dialect  of  one  or  the  other  of  the  languages.  Altogether  in  northern 
Ontario,  there  may  be  between  50  and  60  dialects  of  these  two  languages.  Of  the 
approximately  150  Indian  reserves  and  communities  in  northern  Ontario,  it  is  important  to  note 
that  their  first  language  is  a  native  language  and  not  English.  It  is  therefore  important  to 
remember  that  many  of  the  people  in  northern  Ontario  are  only  able  to  speak  their  native 
tongue.  While  many  of  the  younger  people  are  able  to  speak  English,  they  still  do  much  of 
their  communication  in  their  own  language. 

When  aboriginal  people  appear  within  the  legal  system,  it  is  therefore  important  to  assume 
that  their  first  language  is  a  native  language  and  not  English.  Keeping  this  in  mind,  it  becomes 
imperative  to  have  these  people  understand  the  nature  of  the  process  and  to  have  any 
communication  translated  into  the  native  language.  It  is  apparent  that  there  are  very  few  if  any 
persons  within  the  court  system,  including  judges,  justices  of  the  peace,  Crown  attorneys  and 
lawyers,  who  speak  a  native  language.  There  are,  however,  a  few  justices  of  the  peace  who 
speak  a  native  language.  One  justice  of  the  peace  in  the  Kenora  area  speaks  the  Northwestern 
Ojibwa  language,  while  another  who  travels  up  the  Cree  coast  speaks  the  Cree  language.  The 
police  officers  involved  in  Nishnawbe-Aski  Police  Services  and  some  of  the  officers  in  the 
Northwest  patrol  of  the  Ontario  Provincial  Police  are  native  people  who  speak  their  language. 
For  many  of  these  police  officers  the  ability  to  speak  the  native  language  is  a  great  asset  as 
they  can  communicate  with  many  of  the  aboriginal  people  they  come  into  contact  with. 
However,  for  most  of  the  rest  of  the  people  involved  in  the  legal  system,  the  language  creates 
a  great  deal  of  difficulty. 

To  try  to  overcome  this  problem,  the  court  years  ago  set  up  a  court  interpreter  program. 
The  program  is  run  out  of  Ottawa  and  workshops  are  occasionally  run  in  the  north  to  train 
people  in  translating  and  interpreting.  Many  Indian  people  in  the  north  have  gone  through  these 
programs  and  have  become  qualified  as  court  interpreters.  Many  of  them  reside  in  one  or  the 
other  of  the  communities  and  are  called  upon  on  a  relatively  infrequent  basis  to  provide 


422 


translation  services  when  the  court  is  in  the  community.  Some  of  them  also  provide  translation 
services  for  health  services  and  other  types  of  meetings  where  translation  is  required.  The  core 
of  the  court  interpretation  program  in  northern  Ontario  is  provided  by  two  court  interpreters. 
One  of  these  is  stationed  in  Kenora  and  the  other  in  Cochrane.  These  two  court  interpreters 
provide  some  interpretation  services  themselves  within  the  courts  in  the  communities  in  which 
they  reside,  but  they  are  mostly  responsible  for  making  arrangements  to  have  a  local  person 
from  each  of  the  communities  to  which  the  court  travels  available  to  the  court  when  court  is 
there.  These  two  court  interpreters  also  make  arrangements  for  training  sessions  for  people  in 
the  communities  who  provide  interpretation  services.  These  workshops  often  last  about  a  week 
and  are  an  effort  to  try  and  standardize  the  methods  by  which  and  the  ways  in  which  the 
language  and  specific  words  within  the  language  are  interpreted. 

There  are  a  number  of  problems  with  interpretation.  The  first  and  major  problem  is  how 
to  translate  a  word  into  a  language  which  has  no  words  to  describe  similar  things.  For 
example,  in  the  native  language  there  is  no  way  to  translate  the  word  “guilty”.  In  the  Ojibwa 
and  Cree  language  there  is  a  way  to  say  “I  did  it”,  but  that  has  a  totally  different  meaning  than 
saying  “I  am  guilty”,  which  would  roughly  be  translated  as  “I  did  it  and  I  meant  to  do  it”. 
Thus  the  role  of  court  interpreter  is  not  just  interpretation,  but  also  translation.  That  is,  in 
addition  to  getting  the  client  to  understand  what  the  word  means  in  his  or  her  own  language, 
the  interpreter  must  also  provide  some  translation  of  what  the  word  means  because  some  of  the 
words  involve  whole  ideas  or  sets  of  ideas  and  come  from  a  different  philosophical 
background.  This  creates  problems  in  itself,  because  while  there  are  many  people  who  can 
provide  a  literal  translation  of  what  words  mean  or  what  they  would  be  equivalent  to  or  similar 
to  in  the  native  language,  there  are  not  many  people  who  do  provide  interpretation  who  can 
also  translate  the  meanings  of  these  words  for  a  person  who  requires  that  some  translation  be 
provided.  It  becomes  readily  apparent  that  translating  an  idea  or  a  phrase  or  a  concept  into 
another  language  is  not  enough  and,  without  providing  the  additional  translation  of  what  those 
ideas  or  concepts  mean,  then  the  client  needing  legal  services  will  not  have  a  very  good 
understanding  of  what  is  being  said  or  what  he  or  she  should  think  about  what  is  being  said. 
Thus,  the  basic  problem  with  language  is  that  in  order  to  provide  individuals  with  a  fair  and 
just  hearing,  it  is  necessary  that  an  interpretation  be  made  for  them  so  that  they  can  understand 
what  is  being  said. 

Of  course,  a  system  such  as  this  needs  to  be  present  in  the  community  for  each  and  every 
court,  and  there  also  needs  to  be  some  consistency  and  continuity  within  the  system.  For 
example  if  a  different  interpreter  is  present  on  each  and  every  court  day  in  a  particular 
community,  then  there  is  no  consistency  and  continuity  provided  within  the  interpretative 
setting.  This  leads  to  situations  where  a  different  meaning  may  be  attributed  to  specific  words. 
This  can  be  overcome  to  a  certain  extent  by  workshops  held  to  deal  with  these  matters  but 
there  is  always  the  problem  of  how  to  hold  these  workshops  in  light  of  current  economic 
restraints.  In  fact,  over  the  years  that  the  court  interpretation  program  has  been  established, 
there  has  been  an  extremely  limited  budget  for  workshops  within  the  communities  and  for 
training  of  the  court  interpreters  who  hold  the  current  positions.  There  has  also  been  a  large 
turnover  of  interpreters  within  communities.  It  is  therefore  difficult  for  the  court  interpretation 
program  to  hold  workshops  for  individuals  and  then  to  have  them  not  be  around  or  ready  or 
willing  to  make  themselves  available  to  provide  the  interpretation  when  it  is  needed  by  the 
court.  It  seems  apparent  that  if  interpretation  is  a  necessity  in  the  courts,  then  it  is  a  necessity 
for  a  client  to  be  able  to  speak  to  his  or  her  lawyer  in  the  same  fashion.  To  date  there  have 
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been  few  attempts  and  no  money  to  deal  with  the  problem  of  how  a  lawyer  is  to  communicate 
with  his  or  her  client  in  circumstances  where  the  first  language  of  the  client  is  native.  In 
addition,  there  is  the  additional  problem  of  the  technical  language  used  in  the  legal  system. 
How  does  one  translate  the  concepts  expressed  by  legalese  in  a  language  that  has  never  known 
any  terms  of  a  similar  sort? 

In  one  case  a  lawyer  described  a  situation  where  an  interpreter  was  required  because  the 
main  witness  could  only  speak  Ojibway.  On  the  first  trial  date  the  witness  was  there  but  no 
interpreter  was  provided.  Therefore  the  case  was  adjourned  to  another  day.  At  the  time  the 
second  date  of  the  trial  had  arrived,  the  witness  had  died.  This  resulted  in  prejudice  to  the 
accused  because  his  witness  was  no  longer  available.  On  the  day  of  the  hearing  a  court 
interpreter  was  available  but  his  services  were  not  used  as  one  of  the  police  officers  was  not 
available  and  the  trial  date  was  put  over  to  another  time.  The  interpreter  had  travelled  about  80 
miles  to  get  to  the  court  hearing. 

Another  difficulty  that  has  existed  over  many  years  is  that  there  have  been  no  standard 
reference  works  for  some  of  the  words  and  concepts  that  are  used  in  legal  jargon.  To  that  end, 
the  Nishnawbe-Aski  Legal  Services  Corporation  established  two  reference  works  to  assist  with 
the  problem.  The  first  was  a  glossary  of  legal  terms  translated  into  Cree  with  an  English 
translation.58  This  glossary  was  also  translated  into  Oji-Cree  and  into  Northwestern  Ojibwa.59 
The  funding  for  these  glossaries  was  provided  through  the  federal  Department  of  Justice,  the 
Ontario  Legal  Aid  Plan,  and  the  Ministry  of  the  Attorney  General  of  Ontario.  To  commence 
the  project,  a  list  of  commonly  used  words  and  phrases  were  compiled,  the  definitions  of  these 
were  attached  to  the  words  and  reviewed  by  several  lawyers,  and  then  workshops  were  held 
whereby  each  word  was  translated  into  the  Cree  language.  About  eight  to  ten  people  from  the 
James  Bay  coast  who  spoke  the  language  very  well  and  who  also  spoke  English  well  were  used 
during  the  project,  and  they  were  under  the  supervision  of  a  language  instructor  from 
Lakehead  University.  A  first  draft  of  the  glossary  was  prepared  and  it  was  circulated  among 
other  speakers  within  the  Cree  community  and  revisions  were  made  to  the  words  and  phrases. 
The  final  product  was  prepared  as  a  glossary  of  legal  terms  and  circulated  throughout  the  Cree 
territory,  not  only  to  the  communities,  but  also  to  members  of  the  court  party  including  judges, 
Crown  attorneys,  lawyers,  and  police  officers,  etc.  The  same  process  was  followed  for  the 
Northwestern  Ojibwa  and  Oji-Cree  glossaries.  In  recent  years  a  number  of  offences  of  a  sexual 
nature  have  begun  to  surface  in  many  of  these  communities  in  the  north.  There  was  a  need 
therefore  to  produce  a  similar  kind  of  a  manual  to  include  words  of  a  sexual  nature  that  could 
be  used  by  court  interpreters  to  provide  some  measure  of  standardization  of  what  terms  meant. 
To  this  end  a  similar  project  was  undertaken.60  Funding  was  provided  by  the  federal 
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Services  Corp.,  1992). 
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(Thunder  Bay:  Nishnawbe-Aski  Legal  Services  Corp,  October  1993);  Donald  J.  Auger,  and  Tom  Beardy 
Glossary  of  Legal  Terms  Related  to  Sexual  Offences  Translated  into  Northwestern  Ojibwe  (Thunder  Bay: 
Nishnawbe-Aski  Legal  Services  Corp.  January  1994;  Donald  J.  Auger,  and  Tom  Beardy  Glossary  of  Legal 
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Department  of  Justice,  the  Ontario  Legal  Aid  Plan,  and  the  Ministry  of  the  Attorney  General. 
A  similar  process  followed  where  a  list  of  common  words  used  in  court  in  sexual  offence  cases 
was  prepared  and  translated.  Translations  again  were  done  by  people  knowledgeable  of  the 
language  from  a  variety  of  communities  across  the  north.  These  glossaries  of  sexual  terms 
were  also  widely  distributed. 

(c)  Court  Administration 

The  next  group  of  issues  relates  to  court  administration.  In  many  communities  the  dates 
between  courts  are  over  extended  periods  of  time.  So,  for  example,  in  a  remote  fly-in 
community,  court  may  only  be  there  twice  a  year,  while  in  other  communities  the  court  may 
be  there  four  to  six  times  per  year  or  more  frequently.  Even  in  other  areas  that  are  accessible 
by  road  the  court  may  only  be  in  the  community  once  a  month.  This  is  common  throughout 
most  of  northern  Ontario  where  court  travels  from  a  main  centre  like  Kenora,  Dryden, 
Thunder  Bay,  Cochrane,  Timmins,  New  Liskeard,  North  Bay,  Sudbury,  and  Sault  Ste.  Marie, 
out  to  a  satellite  court  in  places  like  Chapleau,  Wawa,  Matheson,  Hearst,  Longlac,  Geraldton, 
Nipigon,  Marathon,  Terrace  Bay,  Schreiber,  Ignace,  Sioux  Lookout,  Red  Lake,  and  other 
similar  places.  This  lengthens  the  amount  of  time  that  an  accused  spends  within  the  system 
particularly  when  a  number  of  adjournments  are  required. 

However,  there  are  some  Indian  reserves  which  the  court  party  does  not  even  travel  to, 
including  some  of  the  larger  communities  like  Osnaburgh.  Court  is  held  in  Pickle  Lake  and 
residents  from  Osnaburgh  must  travel  to  Pickle  Lake  to  attend  court.  In  the  remainder  of  the 
north  where  there  is  road  access  to  most  of  the  Indian  reserves  and  communities,  there  are  no 
courts  that  are  held  on  the  reserves.  Court  in  those  instances  is  usually  held  in  the  closest  town 
to  an  Indian  reserve.  For  example,  court  is  held  along  the  north  shore  of  Lake  Superior  in  the 
towns  of  Nipigon,  Schreiber,  Marathon,  Wawa,  and  Sault  Ste.  Marie,  but  court  has  never 
been  held  on  the  adjacent  communities  of  Lake  Helen,  Pays  Plat,  Pic  Heron  Bay,  Pic  Mobert, 
Michipicoten,  or  Batchewana  Bands.  This  is  so  even  if  the  majority  of  the  people  who  make 
up  the  court  docket  are  from  the  Indian  reserves  that  are  immediately  adjacent  to  these  centres. 
Thus  it  becomes  immediately  apparent  that  in  relation  to  the  legal  system  each  and  every  one 
of  these  Indian  reserves  and  communities  is  a  remote  community,  that  is,  they  are  some 
distance  away  from  access  to  legal  services  and  access  to  the  court.  In  some  instances,  like 
Lake  Helen  and  Nipigon,  court  is  about  four  miles  away  from  the  Indian  reserve  but  in  others, 
like  Michipicoten,  court  is  held  as  far  as  22  miles  away  from  the  reserve.  This  makes  it 
extremely  difficult  for  native  accused  to  attend  court.  It  also  makes  accessing  legal  services 
extremely  difficult  as  well. 

It  can  also  be  said  that  remote  fly-in  communities  are  far  better  served  by  the  legal  system 
than  Indian  reserves  and  communities  that  are  close  to  urban  areas,  because  the  court  party  and 
the  lawyers  travel  to  and  attend  in  the  fly-in  communities  on  a  regular  basis,  while  in  the 
communities  that  are  close  to  urban  areas,  the  court  party  does  not  attend  in  the  community  or 
hold  court  there. 

There  are  few  lawyers  who  travel  to  the  reserves  and  few  paralegals  or  court  workers  that 
go  to  reserves  on  a  regular  basis.  Thus  if  a  person  on  a  reserve  wishes  to  request  legal 
assistance,  he  is  not  able  to  do  so  because  he  does  not  know  about  legal  aid  and  has  no  means 


Terms  Related  to  Sexual  Offences  Translated  into  Cree  (Thunder  Bay:  Nishnawbe-Aski  Legal  Services  Corp. 
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of  filling  out  an  application.  Therefore,  it  can  be  said  that  the  Ontario  Legal  Aid  Plan  is  as 
remote  to  Indian  people  on  reserve  as  the  rest  of  the  legal  system  is.  The  distance  that  Indian 
people  have  to  travel  to  court  and  to  access  the  services  of  a  lawyer  or  to  fill  out  an  application 
for  legal  aid  provides  them  with  a  great  deal  of  difficulty.  In  most  instances  there  is  no  bus 
service  that  is  convenient  for  them  to  access  to  travel  to  court  or  to  travel  to  town  to  see  a 
lawyer.  In  most  instances  the  only  means  they  have  of  getting  there  is  to  obtain  a  ride  from 
someone.  This  is  difficult,  as  most  people  who  have  vehicles  are  people  who  have  a  job  and 
take  their  vehicles  to  work  with  them,  and  are  therefore  unable  to  give  people  the  ride  they 
need.  The  only  other  option  is  for  these  people  to  hire  a  taxi  to  take  them  to  town;  in  most 
cases  the  cost  exceeds  $20.  For  an  Indian  person  from  a  reserve  to  travel  to  town  to  see  a 
lawyer,  a  taxi  would  cost  $20  to  go  there  and  $20  to  return  home.  As  already  noted,  these 
people  are  among  the  poorest  of  the  poor  and  are  unable  to  pay  for  a  taxi  to  go  to  town  to 
attend  court  or  to  visit  a  lawyer  or  to  fill  out  a  legal  aid  application  form.  Therefore  the  legal 
system  and  the  Ontario  Legal  Aid  Plan  has  become  all  but  inaccessible  to  aboriginal  people  in 
northern  Ontario. 

It  should  also  be  noted  that  in  many  instances  Indian  people  still  follow  a  traditional 
lifestyle,  going  out  on  the  land  to  kill  game  animals,  and  waterfowl,  and  to  fish.  In  many 
instances  this  creates  difficulty  because  the  court  may  be  scheduled  to  come  to  the  nearest 
community  when  these  resource  gathering  activities  are  at  a  peak  time,  for  example  during  the 
northerly  or  southerly  migration  of  waterfowl.  In  cases  like  this,  a  native  person  would  choose 
to  harvest  these  resources  rather  than  go  to  town  to  attend  court  or  to  see  a  lawyer  or  to  fill  out 
a  legal  aid  application  form.  As  a  result,  particularly  in  instances  where  an  accused  must 
attend  court,  the  accused  may  suffer  further  consequences  as  a  result  of  not  attending  at  court 
on  the  scheduled  date. There  is  often  a  warrant  issued  without  discretion  for  non-appearance  at 
court  and,  in  some  instances,  the  first  time  that  the  accused  appears  in  the  local  market  town 
and  is  noticed  by  police,  he  or  she  may  be  picked  up  on  the  warrant  and  held  in  jail. 

In  some  areas  the  court  administration  has  attempted  to  make  arrangements  to  bring 
accused  persons  to  court  from  the  Indian  reserve  to  the  community  in  which  court  is  held.  An 
example  of  this  is  in  the  Indian  reserve  of  Osnaburgh,  which  is  about  20  miles  from  the  town 
of  Pickle  Lake  where  court  is  held.  Arrangements  were  made  for  a  bus  to  go  to  the  reserve, 
pick  up  the  native  accused,  bring  them  to  court,  and  then  to  return  them  to  the  community 
following  court.  This  did  not  seem  to  work  very  well  because  the  residents  of  Osnaburgh  live 
in  about  four  or  five  different  places  along  the  highway  and  the  bus  driver  did  not  know  where 
most  of  these  people  lived.  Arrangements  should  have  been  made  in  the  community,  so  that 
someone  within  the  community  could  have  arranged  to  have  all  of  the  people  who  had  to  go  to 
court  congregate  at  the  band  office  or  some  other  convenient  point  where  the  bus  driver  could 
have  picked  them  up. 

In  most  instances  where  the  court  party  and  lawyers  travel  to  communities  outside  of  main 
centres,  they  go  there  for  one  or  two  days.  During  that  period  they  hear  all  of  the  matters  that 
are  scheduled  for  court  and  often  remand  instances  where  people  do  not  show  up  on  the 
appointed  day.  There  appears  to  be  little  time  for  an  accused  or  person  who  needs  legal 
representation  to  talk  to  duty  counsel  or  to  talk  to  a  lawyer  prior  to  the  court.  In  many 
instances,  duty  counsel  will  try  to  assist  people  who  come  into  court,  but  they  have  very  little 
time  prior  to  their  appearance  to  discuss  matters  with  them  and  to  be  fully  informed  about 
what  they  wish  to  do.  Sometimes  there  are  so  many  people  on  the  docket  and  too  few  duty 
counsel  that  even  this  becomes  impossible  to  do.  Even  in  cases  where  a  person  has  a  lawyer 
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through  the  Legal  Aid  Plan  or  otherwise  on  a  certificate,  the  lawyer  usually  comes  in  at  the 
same  time  as  the  court  party  and  leaves  at  the  same  time  as  the  court  party.  This  creates 
difficulty  for  a  client  who  is  legally  aided  to  discuss  matters  with  his  lawyer.  Few  if  any 
lawyers  travel  to  the  communities  on  the  day  prior  to  meet  with  the  client  and  any  witnesses 
that  may  be  required  in  court. 

In  the  past,  lawyers  have  tended  to  rely  on  the  assistance  in  this  regard  of  courtworkers 
and  community  legal  workers.  However  these  courtworkers  could  not  replace  the  services  of  a 
lawyer  and  could  not  act  and  gather  the  information  that  a  lawyer  required  without  very 
specific  instructions  from  the  lawyer,  which  we  often  not  forthcoming.  Therefore  most  people 
who  required  the  services  of  a  lawyer  were  acquiring  legal  services  that  were  far  less  in 
quality  and  quantity  than  anyone  else  in  the  province  was  receiving  under  the  Legal  Aid  Plan. 
As  a  result  of  these  difficulties,  a  perception  arose  among  most  Indian  people  who  lived  on 
reserves  that  the  court  and  the  legal  system  really  was  not  interested  in  their  problems  because 
they  came  in  to  the  community  very  infrequently,  spent  as  little  time  as  possible  while  there 
dealing  with  matters,  and  left  as  soon  as  everything  was  finished  in  the  hearings.  This  problem 
was  noted  in  the  James  Bay  courts  many  years  ago  in  the  late  1980s  and  eventually  led  to  the 
formation  of  the  Nishnawbe-Aski  Legal  Services  Corporation.61  However  even  today  in  1997 
this  perception  persists.  This  perception  is  also  shared  by  the  Indian  people  who  live  in 
communities  that  I  have  called  remote,  those  communities  which  are  close  to  urban  centres  and 
accessible  by  road.  Such  people  are  at  an  even  greater  disadvantage  than  those  in  the  fly-in 
communities  because,  while  they  have  road  access,  they  have  no  means  of  travelling  to  the 
urban  community.  And  so  justice  in  Indian  communities  remains  an  ill-thought-out  and  elusive 
concept. 

(d)  Bail  Hearings 

Another  problem  in  the  north  relates  to  bail  hearings.  There  are  few  if  any  bail  hearings 
that  occur  in  Indian  communities  or  in  the  satellite  court  centres  to  which  the  court  travels. 
Most  bail  hearings  occur  in  the  major  centres  where  members  of  the  court  party  reside.  This 
means  that  most  accused  who  are  held  for  a  bail  hearing  are  taken  out  of  the  community  to 
regional  centres.  In  the  remote  fly-in  centres  in  the  north,  this  means  that  the  accused  are 
transported  out  to  places  like  Timmins,  Monteith,  North  Bay,  Sudbury,  Thunder  Bay,  Sault 
Ste.  Marie,  and  Kenora.  At  the  time  the  bail  hearing  is  held,  these  people  have  no  community 
resources  with  which  to  support  their  applications  for  release.  In  addition,  since  the  recent  cuts 
to  the  Legal  Aid  Plan  exclude  bail  hearings,  duty  counsel  are  expected  to  conduct  these  bail 
hearings.  This  results  in  an  extreme  delay  as  the  bail  hearing  would  occur  on  the  date  that  the 
next  court  is  sitting  in  the  regional  centre  and  duty  counsel  are  available.  When  the  hearing  is 
conducted,  duty  counsel  may  often  be  “flying  by  the  seat  of  his  pants”  because  he  has  no 
access  to  and  no  information  about  the  resources  that  would  be  available  to  the  accused  within 
his  community,  resources  such  as  people  that  he  could  be  released  in  to  the  custody  of  and 
witnesses  who  might  speak  on  his  behalf.  All  of  these  resources  are  cut  off  to  any  accused 
when  she  is  taken  out  of  this  own  community  and  taken  many  miles  away  to  a  regional  centre 
to  attend  a  bail  hearing. 
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A  second  major  problem  in  this  area  is  that  in  instances  where  an  accused  attends  his  bail 
hearing  and  is  released  on  his  own  recognizance  or  otherwise,  he  is  then  faced  with  the 
question  of  how  to  get  home.  There  have  been  many  instances  where  Indian  people  are  taken 
out  of  their  community  by  the  police  to  a  regional  centre  where  they  attend  their  hearing. 
When  these  people  request  assistance  to  go  back  home,  they  are  told  there  is  no  money 
available  for  that.  Therefore  the  person  is  left  to  his  own  devices  in  a  town  far  from  home, 
where  he  knows  few  people  and  has  no  friends.  This  sometimes  leads  to  further  problems 
because  that  person  is  picked  up  as  a  vagrant  or  attempts  to  acquire  something  to  eat  or 
somewhere  to  stay  under  false  pretences  since  he  has  no  money.  Further  charges  often  ensue 
as  a  result  of  the  person  not  being  able  to  return  to  his  home.  These  problems  are  particularly 
true  for  Indian  people  who  come  to  the  regional  centres  from  remote  fly-in  communities.  The 
cost  of  transportation  to  get  to  some  communities  from  regional  centres  by  air,  which  is  the 
only  way  to  get  there,  may  often  exceed  $200  for  a  one-way  ticket.  None  of  these  people  has 
that  amount  of  money  to  spend.  Indian  people  believe  that  if  their  people  are  being  taken  out  of 
the  community  by  the  police  and  by  the  legal  system  to  attend  a  hearing  at  a  distant  centre, 
then  it  is  incumbent  upon  the  police  and  the  legal  system  to  return  those  persons  to  there  home 
community. 

(e)  Lawyers 

There  are  no  lawyers  who  live  and  practise  on  an  Indian  reserve  anywhere  in  the  north 
except  for  one  aboriginal  lawyer  who  resides  and  practises  on  her  home  reserve  on  Manitoulin 
Island,  and  another  who  practises  on  her  home  reserve  of  Fort  William.  Some  lawyers  have 
regular  circuits  to  drive-in  communities  around  the  regional  centre  where  they  have  their  main 
office,  and  they  travel  there  on  a  regular  basis  and  hold  office  hours  there.  Lawyers  travel  to 
most  of  the  areas  where  satellite  court  sits  at  least  on  a  monthly  basis  and  sometimes  on  a  more 
frequent  basis  than  that.  However  these  lawyers  seldom  if  ever  travel  to  the  adjacent  Indian 
reserves  to  discuss  matters  with  their  clients.  Within  the  Legal  Aid  Plan  there  are  few 
provisions  that  would  allow  a  lawyer  to  travel  to  an  Indian  reserve  from  the  area  that  the  court 
would  sit  in.  It  seems  to  be  the  expectation  of  the  Plan  that  accused  persons  and  others  who 
require  legal  advice  travel  to  the  local  centre  where  the  lawyers  hold  office  hours.  As  noted 
above,  this  creates  considerable  difficulty  for  people  who  have  no  way  of  getting  to  the  centre 
and  cannot  afford  a  taxi.  It  would  appear  therefore  that  lawyers  are  mostly  inaccessible  to 
residents  of  Indian  reserves. 

It  was  indicated  in  one  of  the  written  submissions62  that  due  to  the  cuts  in  April  1996  to 
the  Legal  Aid  Plan,  many  lawyers  could  no  longer  afford  to  accept  legal  aid.  This  caused  a 
spin-off  effect  where  lawyers  were  less  financially  able  to  accept  low-paying  clients  like 
children’s  law  matters..  It  also  led  to  a  decrease  in  pro  hono  work,  representation  on  volunteer 
boards  and  committees,  and  other  public  service  oriented  work.  The  cuts  to  legal  aid  resulted 
in  a  far  lower  tariff  for  certain  types  of  matters  and  there  were  limits  on  the  number  of  hours 
that  a  lawyer  could  bill  on  such  a  file.  This  caused  clients  undue  hardship  in  instances  where 
there  were  a  number  of  remands,  even  when  a  trial  date  had  been  set.  The  amount  of  time 
spent  in  preparing  for  trials  two  or  three  times  before  actually  going  to  trial  increased  the 
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amount  of  time  a  lawyer  spent  on  the  file.  It  was  suggested  that  lawyers  would  not  be  able  to 
survive  long  if  they  had  a  number  of  cases  of  this  sort,  and  that  the  cuts  to  legal  aid  affected 
some  lawyers  to  such  a  large  extent  that  they  had  to  shut  their  practices  and  leave  an  area.63 
This  was  particularly  true  if  they  practised  in  some  of  the  small  northern  towns  and  relied  to  a 
large  extent  on  legal  aid.  It  was  said  that  legally  aided  clients  are  becoming  “increasingly 
unrepresented  in  court  for  trial  and  hearings  as  well  as  for  plea  and  sentencing, 
notwithstanding  perceived  claims  and  defences  and  a  desire  by  those  before  the  courts  to  be 
represented  by  counsel”.64 

One  of  the  results  of  the  cuts  to  the  Legal  Aid  Plan  can  be  found  in  the  Kenora  area, 
which  provides  legal  services  throughout  northwestern  Ontario  and  the  remote  fly-in 
communities  on  the  duty  counsel  panels  for  the  Kenora  and  Nishnawbe-Aski  area  offices.  Most 
of  the  private  bar  in  that  region  have  declined  to  take  legally  aided  clients  on  certificates.  They 
have  also  declined  to  act  as  duty  counsel  in  most  of  the  smaller  communities  to  which  the  court 
party  from  Kenora  travels.  This  problem  became  so  acute  that  the  area  director  for  the  area 
office  in  Kenora  was  forced  to  hire  a  lawyer  on  a  full-time  basis  to  act  as  duty  counsel  in  court 
in  Kenora  and  all  of  the  outlying  courts  to  which  to  court  party  travelled.  It  must  be  noted  that 
many  of  these  same  counsel  who  refuse  to  act  as  duty  counsel  in  the  Kenora  courts  do  however 
provide  duty  counsel  services  to  Area  Office  48  of  Nishnawbe-Aski  Legal  Services 
Corporation.  That  area  office  provides  duty  counsel  for  all  of  the  northern  fly-in  courts  within 
Treaty  No.  9  (NAN).  One  of  the  reasons  that  duty  counsel  still  travel  to  those  areas  is  that 
there  is  a  wide  discrepancy  in  the  amount  of  money  paid  to  duty  counsel  through  that  area 
office  as  compared  to  what  would  be  paid  through  the  area  office  in  Kenora.  In  fact,  on  the 
northern  circuit,  as  much  as  $924  per  day  is  paid  to  duty  counsel  for  travelling  to  court, 
attending  to  matters  there,  and  then  returning  home65.  In  comparison,  duty  counsel  travelling 
from  Kenora  to  an  outlying  court  would  be  paid  for  actual  time  spent  in  court  as  duty  counsel 
and  at  a  different  much  lower  rate  for  travel  from  Kenora  to  that  court.  As  a  result  the  amount 
of  money  received  for  a  day  would  be  far  less  in  the  Kenora  court  than  it  would  be  for 
attending  in  a  court  in  a  northern  fly-in  community.  It  was  also  noted  that  the  lawyer  who  was 
hired  on  a  full-time  basis  to  act  a  duty  counsel  in  the  Kenora  court  was  paid  at  a  rate  far  lower 
than  any  of  his  or  her  counterparts  elsewhere,  while  at  the  same  time  being  expected  to 
provide  service  to  a  large  number  of  clients.66  In  fact,  that  full-time  duty  counsel  would  be 
providing  service  to  the  same  number  of  clients  that  the  20  lawyers  from  the  private  bar  who 
acted  as  duty  counsel  had  previously  provided. 

There  was  an  increase  in  the  number  of  convictions  of  aboriginal  peoples  because  they 
were  not  represented.  An  interesting  problem  that  was  described  was  that,  while  the  level  of 
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funding  provided  to  defence  counsel  though  the  Ontario  Legal  Aid  Plan  is  limited  due  to  the 
recent  cuts  to  the  Plan,  the  prosecution  was  not  affected  in  a  similar  manner.  It  was 
suggested68  that  any  review  of  costs  within  the  system  should  take  into  account  the  costs  not 
only  of  providing  a  defence  to  people,  but  also  the  cost  that  the  government  Incurs  to  prosecute 
such  offences.  This  would  reduce  the  so-called  David  and  Goliath  effect  that  is  seen  in  relation 
to  costs  as  between  prosecution  and  defence.  It  was  suggested  as  well  that  the  lack  of  ability  to 
pay  or  to  get  a  certificate  to  pay  a  lawyer  to  provide  a  defence  leads  to  a  two-tier  system,  that 
is,  one  system  of  justice  for  those  who  are  able  to  pay,  and  another  system  of  justice  for  those 
who  are  unable  to  pay.  Those  unable  to  pay  to  conduct  a  defence  were  more  likely  to  plead 
guilty  or  to  be  found  guilty  and  suffer  the  consequences  than  those  who  were  not  in  that 
situation. 

A  problem  observed69  in  relation  to  Crown  screening  forms  was  that  in  instances  where 
the  Crown  noted  on  the  screening  form  that  she  would  not  be  seeking  a  jail  sentence,  then  the 
client  would  not  be  able  to  obtain  a  certificate  to  defend  himself  in  court.  Thus  when  the  client 
went  to  court  without  a  lawyer  and  was  found  guilty  or  plead  guilty  the  Crown  would  still  be 
able  to  ask  for  and  possibly  receive  a  jail  sentence.  This  was  considered  to  be  an 
unacceptable  practice  in  that  It  afforded  the  Crown  the  opportunity  of  precluding  the  client 
from  obtaining  a  legal  aid  certificate  and  obtaining  a  lawyer.  This  was  an  indirect  way  of 
prohibiting  the  client  from  obtaining  a  lawyer. 

In  relation  to  family  law,  it  was  noted71  that  aboriginal  women  could  not  understand  why 
they  would  need  to  make  an  application  for  legal  aid  to  hire  a  lawyer  to  obtain  custody  of 
children  because  they  have  always  cared  for  the  children.  Also  in  relation  to  family  law,  it  was 
noted  that  the  practice  of  social  services  in  requiring  the  mother  to  make  an  application  for 
custody  and  support  in  order  to  preserve  their  right  to  receive  social  assistance  was  still  in 
effects.  Another  difficulty  was  that  in  some  areas  the  social  services  system  requires  the 
mother  to  open  and  maintain  a  bank  account.  This  is  very  difficult  for  some  aboriginal  people. 
Some  of  them  have  no  identification  and  are  not  able  to  obtain  one  because  their  birth  had  not 
been  registered.  Therefore  the  first  step  in  correcting  this  problem  was  to  have  their  birth 
registered  through  a  delayed  birth  registration  process.  Once  that  was  done  they  were  able  to 
get  a  birth  certificate  and  then  open  a  bank  account.  However,  this  process  sometimes  took  as 
long  as  a  year  to  complete. 

In  custody  and  support  applications,  it  was  noted72  that  many  support  orders  were  made 
against  husbands  who  were  not  legally  represented  at  the  time  and  in  some  instances  against 
husbands  when  they  were  not  in  court.  Husbands  appeared  to  be  unaware  of  the  way  in  which 
support  orders  were  varied,  and  that  they  could  seek  to  vary  an  order  in  instances  where  they 
had  changed  jobs  and  had  less  income.  Many  husbands  were  not  aware  that  they  were  able  to 
include  an  automatic  variation  clause  in  a  support  order  when  they  experienced  a  change  in 
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their  financial  status.  They  were  also  unaware  that  they  were  required  to  call  the  family 
support  office  when  their  circumstances  changed.  As  a  result  when  these  problems  occurred 
and  the  spouse  had  not  informed  the  office  then  the  arrears  would  continue  to  mount. 
Eventually  a  garnishee  order  would  be  issued  by  the  family  support  office  and  enforced.  This 
would  cause  the  husband  who  was  often  in  another  relationship  and  supporting  other 
dependents,  extreme  hardship  not  only  to  himself  but  to  those  persons  that  he  was  subsequently 
supporting. 

Another  problem  is  that  duty  counsel  in  most  courts  have  too  many  clients  to  deal  with 
and  too  little  time  for  preparation.  They  have  no  time  to  explain  to  the  client  what  is  going  on 
and  what  the  client  needs  to  do  next.  It  was  also  noted73  that  while  some  duty  counsel  are 
extremely  dedicated  and  will  go  out  of  their  way  to  take  extra  time  to  explain  things  to  their 
clients,  there  were  also  a  number  of  duty  counsel  who  were  not  as  dedicated  and  who  did  not 
do  these  extra  things  on  behalf  of  clients.  This  is  particularly  true  in  relation  to  aboriginal 
clients. 

It  was  suggested  that  the  compensation  structure  for  the  reimbursement  for  services 
rendered  by  lawyers  under  the  Plan  was  totally  inadequate  and  that,  if  it  remained  at  such  a 
low  level,  it  would  all  but  kill  the  legal  aid  plan.  Another  problem  was  that  lawyers  experience 
a  great  deal  of  delay  in  the  payment  of  their  accounts  from  the  Plan.  This  caused  some  lawyers 
undue  hardship,  particularly  those  who  did  a  lot  of  legal  aid  work.  If  they  relied  for  the  timely 
payment  of  their  accounts  from  the  Plan,  they  were  in  a  bad  position  when  the  Plan  delayed 
payment  of  accounts  for  many  months  at  various  times  in  the  last  couple  of  years.  It  is 
suggested75  that  these  types  of  problems  will  lead  to  the  appearance  of  a  number  of  carpet¬ 
bagger  or  dumptruck  lawyers  who  will  only  be  prepared  to  deal  with  a  large  volume  of  clients 
or  as  many  as  they  can  handle  and  will  always  look  for  ways  to  scam  the  legal  aid  system  for 
payment.  It  has  been  said  that  the  duty  counsel  are  overworked,  underpaid,  and  understaffed  to 
meet  the  needs  of  the  many  clients  who  appear  in  court.  It  was  also  suggested  that  duty  counsel 
who  perform  their  tasks  diligently  and  responsively  will  soon  be  burnt  out  by  the  sheer  volume 
of  clients  that  they  are  expected  to  deal  with.  As  a  result,  the  criminal  justice  system  may  have 
its  clients  represented  by  young  lawyers  who  do  not  have  the  experience  to  deal  with  many  of 
the  types  of  problems  that  would  arise  on  a  regular  basis  within  those  courts.  Another  problem 
noted76  was  that  with  so  many  senior  counsel  as  well  as  others  withdrawing  from  the  Legal 
Aid  Plan  and  refusing  to  accept  certificates  or  act  as  duty  counsel  the  concept  of  counsel  of 
choice  is  rapidly  disappearing,  as  there  really  will  not  be  a  choice.  The  only  choice  will  be  as 
between  inexperienced  counsel.  In  relation  to  fees  for  junior  counsel  assisting  in  a  case  with 
senior  counsel,  the  Legal  Aid  Plan  no  longer  allows  this.  Due  to  this  fact,  there  will  be  few 
junior  counsel  attending  with  senior  counsel  and  learning  how  to  do  the  more  complicated 
trials,  particularly  those  where  murder  is  involved.  Over  the  years  as  this  continues  there  will 
eventually  be  no  new  lawyers  who  are  able  to  take  on  these  kinds  of  trials.  When  all  of  the 
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older  lawyers  who  practise  criminal  law  retire,  there  will  be  no  one  with  the  experience  to  take 
their  place. 

One  part  of  the  Legal  Aid  Plan  that  is  often  misunderstood  by  aboriginal  people  is  the  role 
and  function  of  lawyers  within  the  legal  clinic  system.  The  legal  clinics  were  established  to 
provide  for  gaps  in  service  that  were  apparent  in  the  areas  known  as  "poverty  law".  This 
practice  would  include  matters  such  as  Landlord  and  Tenant  Act  matters,  Social  Assistance 
Review  Board  Hearings,  worker’s  compensation  claims,  unemployment  insurance  claims, 
welfare  matters,  and  a  variety  of  other  similar  types  of  services.  The  climes  do  not  have  a 
mandate  to  provide  criminal  or  family  services  to  residents  in  any  part  of  the  province.  In 
addition  many  Indian  people  do  not  realize  that  they  have  rights  in  relation  to  the  legal  system 
and  that  they  are  entitled  to  consult  a  lawyer  in  many  instances.  They  are  also  not  aware  that 
they  could  apply  for  legal  aid  to  assist  them  with  legal  advice  and  legal  representation.  In 
relation  to  Indian  people  living  on  the  Indian  reserves,  the  Ontario  Legal  Aid  Plan  has  not  even 
begun  to  meet  its  public  legal  education  mandate.  While  there  is  some  movement  in  that  area 
in  relation  to  fly-in  communities  in  Nishnawbe-Aski  area  because  of  the  efforts  of  the  Plan  and 
the  Nishnawbe-Aski  Legal  Services  Corporation,  this  is  not  the  case  in  the  other  communities 
that  I  refer  to  as  remote  that  are  near  to  the  road  access  communities. 

There  is  a  concern  about  paralegal  and  law  related  services.  For  the  most  part,  these  have 
been  provided  by  the  criminal  and  family  courtworkers  associated  with  the  Ontario  Federation 
of  Indian  Friendship  Centres.  In  most  instances  the  courtworkers  would  travel  with  the  court 
party  to  the  satellite  courts  in  areas  that  were  served  by  road  and  would  travel  with  court  party 
by  plane  to  the  remote  fly-in  communities.  However  there  was  little  access  to  courtworkers 
prior  to  court.  This  created  problems  for  individuals  because  it  was  the  courtworker  who  often 
took  the  legal  aid  applications.  If  a  courtworkers  was  not  available  in  the  community,  then 
there  were  few  applications  being  taken  from  clients  who  required  a  certificate  and  there  were 
often  delays  caused  because  the  clients  only  put  in  an  application  for  legal  aid  on  the  date  that 
the  court  party  was  there  to  hear  the  matter.  In  recent  years  the  Nishnawbe-Aski  Legal 
Services  Corporation  hired  a  number  of  community  legal  workers  that  have  replaced  the 
services  previously  provided  by  the  criminal  and  family  courtworkers  who  travelled  into  the 
fly-in  communities.  Another  issue  in  this  area  is  that  there  are  apparent  conflicts  in  some  areas 
where  on  a  particular  day  there  are  lawyers  in  the  community,  community  legal  workers, 
courtworkers,  and  representatives  from  the  legal  clinics.  In  instances  like  this  the  clients  often 
do  not  know  who  they  should  be  seeing.  There  are  a  few  areas  where  this,  has  occurred  on  a 
fairly  frequent  basis,  but  in  most  areas  it  does  not  occur. 

(f)  Collective  Versus  Individual  Rights 

Within  the  native  community  there  is  a  tension  between  what  are  referred  to  as  collective 
rights  and  individual  rights.  This  can  be  seen  most  readily  when  one  considers  the  right  to  hunt 
and  kill  a  moose,  any  other  game,  fish,  or  fowl.  Prior  to  the  signing  of  treaties,  most 
aboriginal  people  survived  by  living  off  the  land.  This  right  was  later  confirmed  by  the 
wording  of  some  of  the  treaties  that  were  entered  into  whereby  groups  that  signed  were 
guaranteed  the  right  to  be  able  to  hunt  and  fish  and  trap  in  the  custom  that  they  had  become 
accustomed  to.  These  two  rights  are  known  as  aboriginal  rights  and  treaty  rights  to  hunt,  fish, 
and  trap.  Each  aboriginal  person  in  northern  Ontario  has  a  right  to  hunt,  fish,  and  trap 
according  to  these  groups  of  rights. 
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However  the  rights  are  also  a  collective  right  of  the  groups  of  aboriginal  people.  For 
example,  when  an  aboriginal  person  is  charged  with  a  hunting  offence  under  the  Game  and 
Fish  Act  of  Ontario,  it  is  the  individual  who  must  face  these  charges  in  court  and,  if  there  is  a 
penalty,  it  is  the  individual  who  must  pay  the  penalty  and  suffer  the  consequences.  However, 
every  time  that  a  hunting  or  fishing  case  goes  before  the  courts,  it  is  not  just  the  individual  who 
loses  a  part  of  his  or  her  right— aboriginal  people  as  a  group  also  suffer  a  diminution  of  their 
collective  rights  to  hunt  or  to  fish.  Due  to  this  fact  many  native  leaders  believe  that  any  time  an 
aboriginal  individual  is  charged  with  a  hunting,  fishing,  or  trapping  offence  under  the  Game 
and  Fish  Act  or  other  similar  statutes,  then  it  is  up  to  the  community  and  the  native  polity  to 
defend  or  to  assist  the  individual  to  defend  these  cases  because  it  is  the  collective  right  that  will 
suffer  more  than  the  individual  right. 

Native  leaders  also  see  this  as  one  of  the  ways  the  government  has  of  not  living  up  to  the 
promises  made  to  Indian  people  in  the  treaties.  Native  people  are  quick  to  point  out  that  they 
exchanged  all  of  the  lands  in  northern  Ontario  in  return  for  certain  promises,  one  of  which  was 
the  right  to  hunt  and  fish  in  an  unhampered  way.  When  individuals  from  their  communities  are 
charged  and  convicted  of  offences  for  doing  something  that  they  have  been  doing  since  time 
immemorial  and  which  they  were  guaranteed  by  the  treaties  to  continue  to  be  able  to  do,  then 
they  wonder  whether,  if  the  government  can  break  its  promises  in  that  regard,  they  can  break 
their  promises  in  regard  to  the  land. 

An  interesting  aspect  of  this  problem  is  that  most  of  the  offences  of  this  sort  that  come 
before  the  courts  are  summary  conviction  matters.  That  means  that  an  Indian  person  would  be 
unable  to  get  a  certificate  to  defend  a  matter  like  this.  At  the  same  time  the  native  community 
and  the  First  Nations  have  no  money  to  defend  actions  like  this  either.  As  a  result  there  have 
been  many  Indian  people  who  have  been  convicted  of  hunting  and  fishing  offences  in  the  past 
because  there  has  not  been  any  way  for  them  to  defend  the  matter  in  court.  An  individual  who 
is  faced  with  a  $30  fme  or  a  $2,000  legal  bill  to  defend  an  aboriginal  or  treaty  right,  will  more 
than  likely  choose  $30  fme.  On  the  other  hand,  Indian  politicians  may  see  that  they  need  to 
defend  each  and  every  one  of  these  cases  because  if  they  do  not,  then  in  a  very  short  period  of 
time  there  will  not  be  anything  to  defend  because  the  right  will  have  disappeared. 

One  of  the  more  serious  problems  was  noted  by  a  lawyer  from  Manitoulin  Island.  He 
related  the  story  about  a  case  that  had  been  before  the  courts  for  about  five  years.  The  case 
involved  a  number  of  aboriginal  accused  who  had  been  charged  with  a  number  of  hunting  and 
fishing  violations  on  Manitoulin  Island  over  a  period  of  years  under  the  Game  and  Fish  Act. 
They  were  charged  as  a  result  of  a  massive  sting  operation  that  had  been  set  up  by  the  Ministry 
of  Natural  Resources.  The  lawyer  indicated  that  after  five  years  the  legal  aid  certificate  had 
been  cancelled  by  the  Plan’s  provincial  office.  As  a  result  the  necessary  legal  and  historical 
research  by  experts  in  the  field  could  not  be  carried  out,  and  legal  fees  could  not  be  paid.  Due 
to  the  cancellation  of  the  certificate,  nothing  further  could  be  done  by  the  lawyer,  and  the 
accused  that  he  represented  were  convicted.  In  this  particular  instance  the  aboriginal  or  treaty 
right  that  was  being  defended  by  these  accused  was  an  aboriginal  or  treaty  right  that  was  held 
in  common  by  all  of  the  aboriginal  people  on  Manitoulin  Island  and  elsewhere  throughout  the 
province.  That  is,  it  was  a  collective  right  and  not  just  an  individual  right  that  was  being 
defended. 

In  this  regard  the  Ontario  Legal  Aid  Plan  set  up  a  test-case  funding  project.  It  was  always 
anticipated  that  groups  of  people  including  aboriginal  people  who  had  an  issue  that  was  of 
major  importance  to  them  would  be  able  to  access  this  fund  to  defend  charges  of  the  sort  that 
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are  being  discussed  here.  Unfortunately  there  are  so  many  of  these  types  of  charges  occuring 
in  the  course  of  a  year  that  it  would  be  impossible  under  current  funding  for  the  Plan  to  defend 
each  and  every  one  of  them.  Another  difficulty  is  that  Indian  people  do  not  always  bring  these 
matters  to  the  attention  of  lawyers  or  their  politicians  in  time  to  provide  a  defence  to  them  in 
court;  the  case  comes  before  the  court,  the  person  is  found  guilty,  the  fine  is  paid,  and  the 
matter  is  ended. 

In  summary,  it  can  be  stated  that  aboriginal  people  are  being  forced  to  submit  to  a  legal 
system  that  is  not  culturally  relevant  or  sensitive.  Since  the  court  procedures  are  held  in  the 
English  language,  most  aboriginal  people  do  not  understand  what  is  happening  as  their  first 
language  is  either  Ojibway  or  Cree.  Because  of  the  language  problem,  many  aboriginal  people 
do  not  understand  what  a  court  hearing,  whether  criminal  or  family,  is  all  about,  or  even  what 
was  decided.  The  courts  are  seldom  seen  in  the  remote  fly-in  communities,  or  in  the  “remote” 
communities  adjacent  to  urban  areas.  In  some  communities  the  court  may  sit  once  a  year, 
while  in  others  it  may  be  as  frequently  as  once  per  month.  Many  aboriginal  people  have  no 
resources  to  travel  to  court  and  no  way  of  accessing  legal  services  prior  to  court.  There  are  no 
legal  aid  staff  who  travel  to  the  communities  on  a  regular  or  frequent  basis.  There  are  few 
lawyers  on  any  of  the  reserves.  As  a  result,  most  bail  hearings  are  held  in  the  major  urban 
centres  and  most  native  accused  are  transported  to  these  centres  and  held  until  the  date  of  the 
hearing.  There  are  often  problems  getting  these  people  back  to  their  homes  when  they  are 
released.  Lawyers  are  not  allocated  sufficient  time  or  travel  resources  to  meet  with  their  clients 
prior  to  a  hearing  and  their  clients  are  prejudiced  as  a  result.  Many  aboriginal  people  still  enter 
guilty  pleas  in  criminal  court  in  order  to  resolve  a  matter  quickly,  and  often  they  do  this 
without  the  benefit  of  legal  advice  or  counsel.  Many  aboriginal  people  still  receive  jail 
sentences  for  drinking  offences  at  a  time  when  no  other  person  in  the  province  is  subjected  to 
such  punishment.  Few  aboriginal  people  are  able  to  acquire  legal  advice  prior  to  a  court  date, 
and  many  are  still  unrepresented  when  they  go  to  court.  Aboriginal  people  face  more  legal 
problems  than  the  general  population  in  Ontario,  and  receive  far  fewer  legal,  paralegal,  and 
law-related  services  than  the  rest  of  the  population.  They  even  receive  less  resources  than 
immigrants  and  refugees  to  deal  with  their  legal  problems,  even  though  they  have  been  here 
since  time  immemorial  as  compared  to  the  length  of  time  the  recent  arrivals  have  been  here. 

6.  CONCLUSION 

Indian  people  tend  to  be  the  poorest  of  the  poor  in  northern  Ontario.  This  is  borne  out  by 
statistics  produced  over  the  years  by  the  Department  of  Indian  Affairs  and  a  variety  of  studies 
that  detail  the  socio-economic  conditions  of  the  people  who  live  in  northern  Ontario.  The 
ethnic  group  with  the  largest  proportion  of  inmates  in  the  federal  and  provincial  jails  is 
aboriginal  people.  There  is  also  an  over-representation  of  aboriginal  people  within  the  child 
welfare  system.  The  disproportionate  representation  of  aboriginal  people  in  the  criminal  justice 
system  indicates  a  pressing  need  for  legal  services  for  that  group  of  people.  Similarly,  the 
over-representation  of  aboriginal  people  in  the  child  welfare  system  indicates  a  pressing  need 
for  legal  representation  by  aboriginal  parents  and  Indian  communities  in  proceedings  under  the 
Child  and  Family  Services  Act.  In  cases  where  aboriginal  people  are  not  able  to  afford  legal 
counsel  and  must  appear  in  the  courts  unrepresented,  they  are  not  receiving  fair  and  equitable 
access  to  justice.  This  may  partly  serve  to  explain  the  large  number  of  aboriginal  people  in  the 
federal  and  provincial  jails  and  penitentiaries.  It  may  also  serve  to  explain  why  inordinately 
large  numbers  of  aboriginal  children  are  found  within  the  child  welfare  system.  Due  to  these 


434 


factors  the  people  who  have  the  greatest  need  for  legal  services  are  the  ones  that  are  least  able 
to  afford  it  and  have  a  great  deal  of  difficulty  in  accessing  the  legal  system.  Surely  it  is  this 
group  of  people  that  the  Legal  Aid  Plan  was  established  to  assist.  But  in  the  same  ways  that 
Indian  people  have  difficulty  in  accessing  lawyers  and  the  court,  they  also  have  difficulty  in 

accessing  legal  aid. 

There  is  an  extremely  large  role  for  the  Ontario  Legal  Aid  Plan  to  play  in  relation  to 
aboriginal  people.  One  of  the  ways  in  which  the  Plan  has  fulfilled  its  role  up  to  the  present 
time  is  through  the  certificate  side  of  the  program  and  through  duty  counsel.  Many  efforts  have 
been  made  by  the  Plan  to  have  lawyers  attend  in  the  community  on  the  day  prior  to  court  in 
order  that  lawyers  may  spend  some  time  with  their  clients  prior  to  going  to  court.  Duty 
counsel  are  also  available  to  see  anyone  who  wishes  to  see  a  lawyer  and  to  provide  legal 
advice  to  those  people.  However,  the  days  on  which  duty  counsel  are  available  in  the 
community,  usually  on  the  day  prior  to  court  and  the  day  of  court,  have  not  been  advertised 
widely  and  few  people  know  that  a  lawyer  is  available.  Another  major  attempt  to  assist 
aboriginal  clients  was  through  the  establishment  of  the  Nishnawbe-Aski  Legal  Services 
Corporation,  which  was  to  serve  as  a  one-stop  shopping  centre  for  legal  services.  This 
corporation  can  be  considered  to  be  a  good  start,  even  though  it  only  services  about  9.3 
percent  of  the  status  Indians  in  the  province.  It  is  not  difficult  to  say  that  the  legal,  paralegal, 
and  law-related  needs  of  the  remaining  90.7  percent  of  status  Indians,  along  with  the  Metis, 
the  non-status  aboriginal  people,  and  the  political,  corporate,  and  service  agencies  of  these 
aboriginal  groups,  are  not  being  met  by  the  Ontario  Legal  Aid  Plan. 

Therefore  it  seems  that  while  the  Ontario  Legal  Aid  Plan  meets  some  of  the  needs  of 
aboriginal  people  in  areas  of  criminal  and  family  law  through  the  certificate  and  duty  counsel 
programs,  it  does  not  meet  their  needs  for  legal,  paralegal  and  law-related  services  in  other 
areas  like  those  enumerated  in  section  4(c),  above. 

(a)  Recommendations 

It  is  recommended  that  there  be  a  comprehensive  study  completed  in  Ontario,  to 
commence  as  soon  as  is  practical,  to  determine  the  involvement  of  aboriginal  people  in  the 
legal  system;  their  needs  for  legal,  paralegal,  law-related,  and  public  legal  education  services; 
how  to  meet  these  needs  in  the  most  effective  and  efficient  manner;  to  make  recommendations 
as  to  how  these  needs  should  be  provided  for  within  the  current  Legal  Aid  Plan;  and  to 
determine  the  best  way  of  documenting  the  traditional  methods  of  maintaining  social  order,  of 
controlling  behaviour,  and  dealing  with  social  deviance  that  have  been  used  by  aboriginal 
people  since  time  immemorial. 

It  is  further  recommended  that  this  project  be  funded  from  within  the  Ontario  Legal  Aid 
Plan  under  the  direction  of  the  major  political  organizations,  ensuring  equal  representation  for 
all  groups  of  aboriginal  descent  on  a  steering  committee  which  would  oversee  the  project. 

It  is  further  recommended  that  the  recommendations  that  arise  from  the  study  as  to 
delivery  of  legal,  paralegal,  and  law-related,  and  public  legal  education  services  of  persons  of 
aboriginal  descent,  be  included  as  specific  binding  objectives  of  the  Ontario  Legal  Aid  Plan. 

The  study  would  include  status  and  non-status  Indians,  Inuit,  Metis,  treaty  and  non-treaty 
Indians,  those  Indian  persons  who  live  in  remote,  rural  and  urban  areas,  on  reserve  and  off 
reserve,  including  male,  female,  elders,  adults,  and  children’s  groups.  The  study  should  also 
include  the  groups  that  are  established  by  aboriginal  people  to  provide  services,  whether 
political  services  like  the  chief  and  band  council,  or  service-oriented  groups  like,  inter  alia , 
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health,  education,  and  child  welfare  agencies.  The  study  would  determine  the  specific  legal, 
paralegal,  law-related,  and  public  legal  education  services  of  each  of  these  groups.  The  study 
would  examine  ways  of  identifying  persons  of  aboriginal  descent  so  that  more  complete  and 
accurate  records  could  be  maintained  within  the  Plan  regarding  the  numbers  of  clients  of 
aboriginal  descent  who  are  accessing  services. 

(b)  Specific  Recommendations 

The  recommendations  noted  here  are  ones  taken  from  specific  written  submissions  made 
to  the  Ontario  Legal  Aid  Review  during  the  public  consultations.  A  list  of  the  submissions 
referred  to  are  included  in  Appendix  A. 

(i)  Principles 

•  That  legal  representation  be  provided  to  anyone  who  is  financially  unable  to  pay. 

•  That  any  aboriginal  person  who  faces  a  charge  which  affects  the  inherent  aboriginal 
and  treaty  rights  should  automatically  be  funded  by  the  Legal  Aid  Plan. 

•  That  all  aboriginal  people  who  come  before  the  courts  should  have  legal 
representation  regardless  of  the  charge  or  regardless  of  the  legal  representation  that 
they  require.  So,  for  example,  in  a  criminal  matter  they  would  be  able  to  access  a 
lawyer  whether  it  was  a  summary  conviction  matter  or  an  indictable  offence.  This 
would  be  particularly  the  case  in  matters  where  an  aboriginal  person  was  charged 
under  one  of  the  provincial  or  federal  statutes  that  regulate  hunting  and  fishing 
activities.  This  is  important,  as  these  rights  involve  long-standing  aboriginal  and 
treaty  rights  which  are  protected  by  the  Canadian  Charter  of  Rights  and  Freedoms 
and  by  section  35  of  the  Constitution  Act,  1982.  These  collective  rights  will  soon 
disappear  if  not  protected  when  aboriginal  people  individuals  get  charged  and 
convicted  as  individuals  under  these  types  of  statutes. 

•  That  aboriginal  women  should  be  able  to  access  immediate  legal  representation  and 
advice  in  instances  where  family  violence  is  involved. 

•  That  all  aboriginal  clients  who  must  attend  a  hearing  under  the  Child  and  Family 

Services  Act  be  eligible  for  a  certificate.  These  clients  are  the  ones  most  likely  to  be 

found  within  the  child  welfare  system,  and  they  are  the  ones  who  are  in  most  in  need 
of  a  lawyer.  They  are  also  the  ones  who  have  the  least  financial  resources  to  hire  a 
lawyer. 

•  That  interpretation  services  be  provided  for  all  aboriginal  people  when  they  attend  in 

criminal  court,  young  offender  court,  and  family  court.  It  is  evident  that  there  are 

many  people  in  the  aboriginal  community  whose  first  language  is  their  native  tongue. 
Many  of  them,  while  they  understand  some  English,  do  not  understand  all  that  is 
being  said.  Because  of  this,  they  are  unaware  of  the  process  and  they  are  unaware  of 
the  consequences.  They  are  often  unaware  of  the  implications  of  certain  bail 
conditions  that  are  made  or  do  not  understand  the  consequences  of  breaching  those 
conditions.  Any  interpreter  used  in  this  way  must  also  have  a  good  understanding  of 
the  terms  used  within  the  legal  system  and  must  be  able  to  interpret  the  meaning  of 
some  of  these  terms  as  well  as  translate  them  into  the  language.  Interpretation  and 
translation  are  equally  important. 
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(ii)  Alternative  Delivery  Models 

•  That  an  Anishinabek  Legal  Aid  Commission  be  established  as  a  part  of  the  self- 

government  initiative. 

•  That  elders  become  involved  within  any  new  initiatives.  This  will  ensure  that  the 
collective  wisdom  of  the  communities  and  the  people  who  have  lived  in  those 
communities  for  long  periods  of  time  is  considered  when  any  of  these  new  initiatives 

are  reviewed. 

•  That  the  Anishinabek  Nation  (Union  of  Ontario  Indians)  be  financially  supported  by 
the  Ontario  legal  aid  system  in  order  to  operate  its  own  Anishinabek  Legal  Aid 
Commission.  This  legal  aid  commission  would  address  inherent  aboriginal  and  treaty 

right  infringements. 

•  That  Grand  Council  Treaty  No. 3  be  given  the  resources  to  determine  the  nature  and 
extent  of  aboriginal  systems  of  dealing  with  the  problems  within  the  communities  and 
dealing  with  matters  of  social  control.  This  initiative  would  come  within  the 
provincial  government’s  present  initiative  related  to  self-government  by  empowering 
members  of  the  First  Nations  of  Treaty  No.  3  to  begin  to  take  more  responsibility  for 
their  own  lives.  It  is  also  believed  that  developing  an  alternative  justice  system  to 
replace  or  supplement  the  current  legal  system  would  eventually  benefit  the 
government  by  reducing  the  incarceration  rate  and  recidivism  levels  and  allow  the 
community  to  become  involved. 

•  That  a  First  Nations  organization  be  set  up  in  order  to  provide  duty  counsel  and  legal 
advisors  to  First  Nation  peoples  within  Treaty  No.  3  area.  This  would  allow 
culturally  appropriate  services  to  First  Nations  people  within  the  overall  justice 
system.  Legal  advice  and  direction  would  be  available  at  minimal  cost  or  no  cost  for 
members  of  the  First  Nations  participating  in  Grand  Council  Treaty  No.  3. 

•  That  alternative  delivery  models  should  be  assessed  on  the  capability  of  providing  the 
most  effective  means  to  obtain  the  goals  of  the  program. 

•  That  there  be  a  focus  on  staff-delivered  services.  Such  institutions  as  the  legal  aid 
clinics  might  be  capable  of  hiring  salaried  lawyers  to  service  legally  aided  clients 
rather  than  having  this  service  provided  by  the  private  bar. 

•  That  lawyers  be  appointed  as  permanent  legal  aid  lawyers.  As  full-time  duty  counsel 
they  would  be  able  to  handle  all  of  the  less  serious  matters  under  the  Criminal  Code 
including  trials.  It  is  believed  that  this  will  lead  to  more  consistency  and  more 
awareness  and  knowledge  of  the  client  and  that  lawyers  would  spend  more  time  with 
their  clients.  It  is  also  believed  that  full-time  lawyers  acting  as  duty  counsel  would  be 
able  to  deal  with  estates,  wills,  and  probate  law  matters. 

•  That  duty  counsel  service  be  provided  through  a  public  defender  program  to  be 
administered  in  a  fashion  similar  to  Crown  attorneys  in  the  Crown  Attorneys  Office 
with  the  same  type  of  resources  available  to  that  office. 

•  That  some  of  the  legal  clinics  in  the  northern  area  be  allowed  to  handle  family  law. 
To  this  end  they  would  require  more  staff.  There  is  a  precedent  for  legal  clinics 
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handling  family  law.  In  the  case  of  Keewaytinook  Legal  Clinic  in  Moosonee,  an 
exception  was  made  by  the  Provincial  Director  in  order  that  the  clinic  could  provide 
family  law  services  on  a  limited  basis  to  aboriginal  people  from  the  coast  who  came 
to  the  clinic  to  access  family  services. 

•  That  there  be  an  increase  in  clinic  staff,  particularly  paralegals  who  function  as  court 
workers  in  order  to  assist  the  numerous  people  who  are  appearing  in  the  clinics  for 
assistance  with  workers  compensation  matters,  employment  Insurance  matters,  and 
social  assistance  matters.  As  noted  in  the  written  submission  of  the  Nipissing 
Community  Legal  Clinic:  “fTjhe  legal  aid  system  should  cover  the  needs  of  those 
who  are  scrambling  to  get  into  the  house  of  social  welfare,  or  to  stay  there.  Some  of 
these  needs  can  be  addressed  by  assisting  people  to  represent  themselves,  but  most 
require  dedicated  representation” . 

(iii)  General  Recommendations 

•  That  the  Legal  Aid  Plan  should  be  governed  by  an  independent  agency  that  represents 
the  present-day  multicultural  society  in  Ontario.  There  must  be  representation  for  all 
of  the  cultural  diversity  within  Ontario.  There  must  be  aboriginal  representatives  on 
this  independent  agency. 

•  That  the  ultimate  focus  of  any  changes  to  the  Legal  Aid  Plan  be  a  philosophy  of 
healing  and  teaching  rather  than  one  of  punishment,  as  is  presently  the  case  within  the 
legal  system. 

•  That  the  Ontario  Legal  Aid  Plan  re-evaluate  the  services  of  duty  counsel  and  the 
impact  that  the  cutbacks  have  had  on  their  services. 

(iv)  Eligibility 

•  That  a  careful  review  be  made  of  the  situation  where  a  Crown  attorney  through  a 
screening  form  could  affect  whether  or  not  a  legally  aided  client  would  in  fact  obtain 
a  certificate,  particularly  in  cases  where  there  was  an  election  as  to  whether  he  was 
seeking  a  jail  term  or  not. 

•  That  a  careful  review  be  made  of  the  funding  available  to  the  prosecution  in  much  the 
same  manner  that  funding  for  defence  counsel  was  reviewed  and  then  limited.  If  this 
is  not  done,  a  David  and  Goliath  situation  will  continue  to  exist  in  relation  to  funding 
as  between  the  prosecution  and  defence  counsel.  Only  the  client  will  suffer  as  a  result 
of  this. 

(v)  Legal  Services 

•  That  there  should  be  a  focus  on  utilizing  services  that  are  already  available  to  clients, 
particularly  aboriginal  clients.  Programs  such  as  the  native  courtworker  program  and 
some  of  the  native  legal  clinics  should  be  utilized  to  a  far  greater  extent  for 
representation  of  aboriginal  clients. 

•  That  the  courtworker  program  be  provided  more  funding  to  hire  more  staff  to  cope 
with  the  additional  workload  which  has  become  very  evident  as  a  result  of  cutbacks  to 
legal  aid.  Where  clients  would  once  talk  to  duty  counsel  or  obtain  advice  from  a 
lawyer  on  a  certificate  before  the  cuts  now  they  try  to  access  this  information  from 
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the  courtworkers  whose  workload  appears  to  have  increased  quite  considerably  while 
their  resources  have  not.  For  example,  in  many  instances  courtworkers  are  acting  as 
an  agents  in  bail  hearings,  accepting  guilty  pleas,  and  sentencing  hearings.  These 
people  do  not  have  the  qualifications  nor  the  training  to  handle  any  of  these  matters. 

•  That  the  native  courtworker  program  and  the  native  legal  clinics  be  provided  with 
more  resources  in  order  to  provide  more  public  legal  education  within  the  aboriginal 

community. 

®  That  non-lawyers  and  paralegals  be  allowed  to  provide  services  in  bail  hearings, 
adjournments,  and  guilty  pleas.  It  may  be  that  these  paralegals  and  non-lawyers  may 
need  to  be  under  the  supervision  of  a  staff  lawyer  in  a  clinic  or  under  the  supervision 
of  a  staff  lawyer  functioning  as  a  full-time  duty  counsel. 

(vi)  Funding 

•  That  corporate  and/or  private  funding  organizations  be  approached  to  see  if  the  legal 
aid  funding  base  could  be  expanded  in  that  fashion. 

®  That  the  Ontario  Legal  Aid  Plan  initiate  some  form  of  flexibility  as  to  payment  to 

counsel.  For  example  if  a  fee  is  quoted  as  $1,000.00  but  the  client  can  only  pay 
$600.00,  then  could  not  legal  aid  cover  the  remaining  $400.00?  While  there  must  be 
controls  placed  on  this  type  of  payment,  surely  there  is  merit  to  asking  the  client  to 

pay  what  he  can. 

•  That  there  be  changes  to  the  tariff.  There  needs  to  be  a  review  of  the  tariff  to  see 
where  meaningful  changes  can  be  made,  so  that  those  clients  who  require  legal 
services  can  acquire  them  without  being  penalized  and  so  that  their  counsel  can 
represent  them  without  being  penalized. 
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I.  INTRODUCTION 

Over  the  past  ten  years  there  have  been  a  number  of  reports  addressing  the  justice  needs 
of  Aboriginal  people.  Some  reports  stemmed  from  particular  incidents  such  as  the  wrongful 
conviction  of  Donald  Marshall  in  Nova  Scotia  or  the  deaths  of  Helen  Betty  Osborne  and 

J. J.  Harper  in  Manitoba.  Other  reports  arose  in  response  to  what  were  seen  as  concerns  of 
specific  Aboriginal  groups  such  as  the  Cariboo-Chilcotin  Justice  Inquiry  in  British  Columbia  or 
the  Osnaburgh/Windigo  Justice  Review  in  Ontario.  Still  other  reports,  Bridging  the  Cultural 
Divide1— the  Royal  Commission  on  Aboriginal  Peoples’  report  on  justice  being  the  most 
notable— were  written  to  provide  a  comprehensive  examination  of  the  justice  needs  of 
Aboriginal  people. 

It  is  interesting  to  note  that  two  of  the  most  comprehensive  and  exhaustive  reports  on  the 
justice  needs  of  Aboriginal  people— The  Report  of  the  Aboriginal  Justice  Inquiry  of  Manitoba 
and  Bridging  the  Cultural  Divide— say  almost  nothing  about  the  legal  aid  needs  of  Aboriginal 
people.  The  Manitoba  report  devotes  only  a  page  and  a  half  of  its  674  pages  to  the  provision  of 
legal  aid  to  Aboriginal  people  in  the  north  of  the  province.  The  Royal  Commission  report  says 
nothing  about  legal  aid  in  its  315  pages. 

Why  is  this?  There  is  no  question  that  many  Aboriginal  people  rely  on  legal  aid  in  order  to 
ensure  that  they  obtain  representation  in  legal  matters.  There  is  also  no  question  that,  as  we 
will  see  in  this  report,  measures  restricting  accessibility  to  legal  aid  will  have  a 
disproportionately  negative  effect  on  the  lives  of  Aboriginal  people. 

The  reason  that  reports  addressing  the  justice  needs  of  Aboriginal  people  do  not  spend 
much  time,  if  any,  looking  at  the  issue  of  legal  aid,  is  because  even  the  most  wide-ranging, 
generous,  and  open-ended  legal  aid  plan  in  Canada  would  not,  in  and  of  itself,  have  a 
significant  impact  on  the  over-representation  of  Aboriginal  people  in  the  justice  system  in 
Canada. 

It  is  because  the  causes  of  over-representation  of  Aboriginal  people  in  the  justice  system 
are  so  deeply  rooted  in  the  history  of  the  relationship  between  Aboriginal  and  non-Aboriginal 
Canadians,  and  because  we  are  still  living  with  the  consequences  of  this  historical  relationship, 
that  virtually  all  reports  dealing  with  Aboriginal  justice  issues,  regardless  of  the  narrowness  of 
their  initial  focus,  eventually  widen  their  scope  to  look  at  the  need  for  a  re-working  of  the 
relationship  between  Aboriginal  people  and  the  non-Aboriginal  justice  system.  This  report 
follows  this  tradition  by  recommending  a  comprehensive  service  delivery  model  to  respond  to 
the  legal  needs  of  Aboriginal  people  in  urban  areas  and  on  southern  reserves  in  Ontario.3 

This  report  begins  in  section  2  by  looking  at  the  demographic  situation  of  Aboriginal 
people  in  Ontario.  This  examination  includes  a  discussion  of  the  interaction  of  Aboriginal 
people  with  the  justice  system  and  concludes  with  a  rough,  conservative  estimate  of  the  amount 
of  money  the  province  spends  annually  on  the  processing  of  Aboriginal  people  through  the 
criminal  justice  system. 


Canada,  Royal  Commission  on  Aboriginal  Peoples,  Bridging  the  Cultural  Divide  (Ottawa:  Ministry  of  Supply  & 
Services,  1996). 

Manitoba,  Report  of  the  Aboriginal  Justice  Inquiry  of  Manitoba  (1991). 

The  needs  of  Aboriginal  people  in  northern  Ontario  not  living  in  urban  areas  is  the  subject  of  a  separate  report 
prepared  for  the  Legal  Aid  Review. 
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Section  3  looks  specifically  at  the  delivery  of  legal  aid  services  to  Aboriginal  people.  It 
looks  at  this  issue  not  only  from  the  perspective  of  the  provision  of  services  in  criminal  and 
family  law,  but  also  in  terms  of  access  to,  and  quality  of,  service. 

Section  4  examines  and  details  a  number  of  Aboriginal-specific  justice  initiatives  funded 
by  the  province  of  Ontario.  These  initiatives  include  the  Aboriginal  Courtworker  Program, 
Native  Justices  of  the  Peace,  Aboriginal  legal  clinics,  and  alternative  justice  programs. 

Section  5  looks  at  three  theories  that  offer  explanations  for  the  causes  of  Aboriginal  over¬ 
representation  in  the  justice  system.  Without  an  understanding  of  the  causes  of  over¬ 
representation,  it  will  be  impossible  to  develop  responses  by  the  justice  system  in  general  and 
the  legal  aid  plan  specifically,  that  will  be  meaningful. 

Section  6  provides  some  theoretical  and  practical  background  necessary  for  the 
development  of  a  service  delivery  model  of  justice-related  services  to  Aboriginal  people  in 
urban  areas  and  on  southern  reserves.  Following  this  background,  section  7  outlines  a 
recommended  service  delivery  model,  including  a  discussion  of  possible  funding  sources. 

2.  DEMOGRAPHIC  PROFILE 

(a)  Ontario’s  Aboriginal  Population 

Providing  a  definitive  statistical  profile  of  Aboriginal  people  in  Ontario  is  a  difficult  task. 
Problems  with  data  collection  beset  many  attempts  to  fix  Aboriginal  participation  in  any 
number  of  areas.  Nevertheless,  while  the  accuracy  of  absolute  figures  may  be  in  question  in 
specific  areas,  overall  trends  can  be  determined. 

According  to  the  1991  census,  there  were  144,800  Aboriginal  people  in  Ontario.  This 
represents  1.4  percent  of  the  total  population  of  the  province.4  The  Aboriginal  population  can 
be  further  broken  down  in  terms  of  status  Indians,5  non-status  Indians,  Metis,  and  Inuit.  The 
following  table  provides  such  a  breakdown. 


Table  1— Breakdown  of  Aboriginal  Population  in  Ontario 


Status  Indian 

Non-Status  Indian 

Metis 

Inuit 

Total 

91,500 

39,600 

12,800 

900 

144,800 

(b)  Detailed  Population  Analysis 

Obtaining  a  clear  picture  of  the  socio-economic  position  of  Aboriginal  people  in  Ontario  is 
not  easy.  In  the  context  of  this  report,  which  seeks  to  look  at  the  needs  of  urban  Aboriginal 
people  and  those  living  on  reserves  in  the  south,  this  is  particularly  problematic.  While 
Aboriginal  people  have  been  the  subject  of  much  study,  definitive  statistical  profiles  based  on 
residence  are  difficult  to  obtain. 


Canada,  Royal  Commission  on  Aboriginal  Peoples,  Volume  1— Looking  Forward,  Looking  Back  (Ottawa: 
Ministry  of  Supply  and  Services,  19%)  at  20,  22 

The  term  “status  Indian”  refers  to  an  individual  who  is  registered  as  an  Indian  by  the  Department  of  Indian  and 
Northern  Affairs  Canada  (hereinafter  “Department  of  Indian  Affairs”).  These  individuals  possess  what  are  often 
referred  to  as  “status-cards”  issued  by  the  Department.  Non-status  Indians  are  those  who  were  either  never 
registered  or  who  lost  their  status  through  the  workings  of  the  Indian  Act. 
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In  1993,  Statistics  Canada  published  its  Aboriginal  Peoples  Survey  6  The  survey  was  based 
on  information  obtained  during  the  1991  census.  For  a  number  of  reasons  the  census  was 
unable  to  completely  enumerate  34  reserves  in  Ontario,7  including  a  number  of  large  reserves 
in  the  south.8  As  a  result,  these  reserves  were  not  included  in  the  APS.  During  the  course  of 
the  APS,  a  further  26  reserves  were  incompletely  enumerated.9  Finally,  the  APS  also  was 
unable  to  enumerate  four  non-reserve  Aboriginal  communities  including  Thunder  Bay  and 
Kenora.  No  information  from  incompletely  enumerated  Aboriginal  reserves  or  communities  is 
included  in  the  APS. 

Problems  with  census  data  make  it  difficult  to  state  with  authority  the  Aboriginal 
population  of  particular  urban  communities.  Take,  for  example,  the  municipality  with  the 
largest  Aboriginal  population  in  Ontario— Metropolitan  Toronto. 

The  1991  federal  census  put  the  Toronto  Aboriginal  population  at  just  under  43,000,  an 
increase  of  approximately  18  percent,  or  slightly  less  than  8,000,  over  1986  census  figures.  In 
turn,  the  1986  figures  were  basically  double  those  found  in  the  1981  census.10  Thus,  according 
to  Statistics  Canada,  the  Aboriginal  population  of  Metro  Toronto  increased  from  approximately 
17,000  in  1981  to  43,000  in  1991. 

A  combination  of  two  sets  of  factors  provides  an  explanation  for  this  apparent  exceptional 
growth— an  almost  tripling  of  the  population  in  ten  years.  The  first  set  of  factors  is 
demographic.  There  has  been  a  constant  steady  migration  by  Aboriginal  people  from  reserves 
and  rural  communities  to  urban  areas  over  the  past  15  to  20  years.  As  well,  Aboriginal  people 
have  a  higher  than  average  birth  rate. 

The  other  factor  relates  to  problems  with  Statistics  Canada’s  data  collection.  These 
problems  have  led  Statistics  Canada  to  consistently  underestimate  the  actual  Aboriginal 
population  of  Metro  Toronto.  Despite  efforts  by  census  gatherers  during  the  last  census,  it  is 
unlikely  that  Metro’s  homeless  Aboriginal  population— variously  estimated  at  between  10, OCX) 
and  20,000  people  were  accounted  for. 

It  is  widely  felt  by  Aboriginal  organizations  that  Statistics  Canada  figures  significantly 
understate  Toronto’s  Aboriginal  population.  For  example,  a  study  prepared  for  the  Native 
Canadian  Centre  of  Toronto  in  1989  by  Obonsawin-Irwin  Consulting  Inc.  conservatively 
estimated  the  Aboriginal  population  of  Metro  Toronto  in  1986  at  over  40,125.  This  figure 
contrasts  with  Statistics  Canada’s  figures  for  that  time  indicating  an  Aboriginal  population  of 
35, 125. 11  Current  estimates  by  Aboriginal  organizations  put  the  Toronto  Aboriginal  population 
at  approximately  70,000. 


Statistics  Canada,  1991  Aboriginal  Peoples  Survey:  Schooling,  Work  and  Related  Activities,  Income,  Expenses 
and  Mobility,  Catalogue  89-534  (Ottawa:  1993)  [hereinafter  APS\ . 

For  a  number  of  reasons,  many  residents  of  reserves  do  not  wish  to  participate  in  the  census.  This  refusal  to 
cooperate  is  often  encouraged  by  elected  or  traditional  leadership.  Among  the  reasons  for  non-cooperation  are  a 
concern  that  the  Department  of  Indian  Affairs  might  use  the  data  to  reduce  funding  on  reserves  and  an  outright 
refusal  to  recognize  the  authority  of  the  federal  government  to  carry  out  these  activities  on  reserve. 

Among  the  southern  reserves  included  not  enumerated  in  the  1991  census  were:  Golden  Lake  (near  Ottawa); 
Kettle  Point  (Sarnia);  Oneida  (Hamilton);  Six  Nations  (Brantford). 

Among  the  southern  reserves  not  enumerated  by  the  APS  were:  Curve  Lake;  (Peterborough)  and  New  Credit 
(Hamilton). 

Obonsawin-Irwin  Consulting  Inc.,  A  Review  of  Justice  Services  to  Native  People  in  Metropolitan  Toronto 
(Toronto:  Native  Canadian  Centre  of  Toronto,  1989)  at  9. 


11 


Ibid,  at  10. 
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The  degree  to  which  the  Aboriginal  population  of  Ontario  has  become  an  urbanized 
population  is  not  widely  appreciated.  Figures  from  the  Department  of  Indian  Affairs  indicate 
that  Ontario’s  total  status  Indian  population  is  121,321. 12  Of  that  total,  the  Department 
estimates  that  over  half— 61,859  people— live  off  the  reserve.13  Of  course,  Metis  and  non¬ 
status  Aboriginal  people  can  only  live  off  reserve. 

In  terms  of  Metro  Toronto,  even  if  Statistics  Canada’s  population  figures  for  Toronto  are 
accepted,  this  would  mean  that  at  least  half  and  perhaps  three-quarters  or  more  of  Ontario’s 
off-reserve  status-Indian  population  lives  in  Metro  Toronto  alone.  There  is  no  reason  to  think 
that  these  percentages  would  not  apply  to  the  non-status  and  Metis  populations  as  well. 

The  APS  breaks  down  its  data  for  selected  urban  areas.  In  Ontario,  the  two  areas  for 
which  such  figures  are  available  are  Toronto  and  Ottawa.  Unfortunately,  a  potential  sampling 
error  led  Statistics  Canada  to  caution  that  the  data  was  not  statistically  significant  with  regard 
to  the  specific  urban  areas  enumerated.14 

The  survey’s  results  were  presented  on  a  national  and  provincial  basis.  Provincially, 
figures  were  broken  down  for  reserve  and  off-reserve  Aboriginal  people.  While  data  from 
specific  urban  centres  are  not  necessarily  reliable,  Statistics  Canada  is  confident  in  the  validity 
of  the  figures  presented  overall  for  off-reserve  Aboriginal  people.15 

With  all  these  provisos  in  mind,  the  APS  material  still  provides  a  relatively  clear  picture  of 
the  situation  of  off-reserve  Aboriginal  people  in  Ontario  with  regard  to  labour  force  activity, 
total  income,  and  employment  income.  In  the  following  three  tables,  these  figures  are 
compared  with  the  provincial  averages  for  the  total  population.  All  figures  are  rounded  to  the 
nearest  whole  number.16 


Table  2— Labour  Force  Activity 


Aboriginal  pulation 

Total  Population 

employed 

55  % 

64  % 

unemployed 

11  % 

9  % 

not  in  labour  force 

35  % 

30  % 

participation  rate 

65  % 

70% 

unemployment  rate 

16  % 

9  % 

The  significant  figure  in  this  table  is  clearly  the  unemployment  rate,  which  is  almost 
double  for  Aboriginal  people  what  it  is  for  the  rest  of  the  Ontario  population. 


It  will  be  noted  that  this  figure  differs  from  the  census  figure  of  91,500.  One  reason  for  this  difference  is,  as 
noted  earlier,  that  the  census  did  not  enumerate  a  number  of  reserves.  Indian  Affairs  figures  are  not  based  on 
census  data  but  on  registrations. 

Indian  and  Northern  Affairs  Canada,  Schedule  of  Indian  Bands,  Reserves,  and  Settlements  (Ottawa:  December 
1992)  at  44. 

APS,  supra,  note  6,  at  304. 

Since  Statistics  Canada  does  not  break  down  the  APS  results  in  terms  of  southern  and  northern  reserves,  and 
since  a  significant  number  of  these  reserves  did  not  participate  in  either  the  census  or  the  APS,  the  figures 
presented  here  will  be  restricted  to  those  Aboriginal  people  living  off  reserve. 

In  its  presentation  of  data.  Statistics  Canada  broke  out  off-reserve  Indians,  Metis,  and  Inuit  in  separate  categories. 
These  tables  combine  these  figures. 
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Table  3— Total  Income 


Aboriginal  Population 

Total  Population 

under  $2,000 

20  % 

13  % 

$2,000— $9,999 

23  % 

17  % 

$10,000— $19,999 

22  % 

21  % 

$20,000-39,000 

26  % 

30  % 

over  $40,000 

8  % 

18  % 

Table  4 — Total  Employment  Income 


Aboriginal  Population 

Total  Population 

under  $2,000 

14  % 

5  % 

$2,000— $9,999 

24  % 

14  % 

$10,000— $19,999 

20  % 

13  % 

$20,000-39,000 

32  % 

25  % 

over  $40,000 

10  % 

15  % 

In  terms  of  income  levels,  Aboriginal  people  are  both  significantly  over-represented  at  the 
bottom  end  of  the  scale  and  under-represented  at  the  top.  Thus  43  percent  of  off-reserve 
Aboriginal  people  in  Ontario  have  a  total  income  under  $10,000  as  compared  with  30  percent 
of  the  total  population.  Fourteen  percent  of  Aboriginal  people  report  under  $2,000  of 
employment  income  in  a  year  as  opposed  to  only  five  percent  of  the  general  population. 

Overall,  over  one-third  of  Aboriginal  people  receive  less  than  $10,000  per  year  in 
employment  income  as  opposed  to  under  one-fifth  of  the  total  population  who  are  in  this 
position.  In  terms  of  access  to  legal  aid,  these  figures  would  indicate  that  due  to  low  income 
levels,  Aboriginal  people  with  legal  difficulties  would  be  more  apt  to  access  legal  aid  since 
they  are  over-represented  among  those  who  quality  for  such  services. 

(c)  Aboriginal  Over-Representation  in  the  Justice  System 

Every  report  dealing  with  the  justice  needs  of  Aboriginal  people  has  stressed  the  high 
levels  of  Aboriginal  over-representation  in  the  criminal  justice  system.  While  this  over¬ 
representation  is  particularly  evident  in  the  western  provinces,17  this  phenomenon  is  also 
present  in  Ontario. 

For  the  1995-96  fiscal  year  there  were  a  total  of  37,110  admissions  to  provincial 
correctional  facilities.  Of  that  total,  3,116  or  8.4  percent  were  Aboriginal  people.  Not 
surprisingly,  Aboriginal  people  also  made  up  8.2  percent  of  new  probation  cases  opened  that 
year  as  well.19  While  these  figures  may  not  seem  as  dramatic  as  in  other  provinces,  given  that 


For  example,  in  Saskatchewan,  72%  of  the  inmates  of  provincial  correctional  facilities  are  Aboriginal  although 
Aboriginal  people  make  up  only  approximately  15%  of  the  province’s  population:  E.  Bayda,  The  Theory  and 
Practice  of  Sentencing:  Are  They  on  the  Same  Wavelength?  (presentation  to  the  Canadian  Institute  for  the 
Administration  of  Justice)  (Montreal:  April  24,  1997)  at  3. 

Those  admitted  to  provincial  facilities  are  prisoners  serving  sentences  of  under  two  years. 

These  figures  were  supplied  by  Kathy  Underhill  of  the  Ministry  of  Solicitor  General  and  Correctional  Services. 
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Aboriginal  people  make  up  only  1.4  percent  of  the  total  provincial  population,  these  figures 
point  out  a  very  high  rate  of  over-representation. 

There  is  strong  reason  to  believe  that  these  figures  underestimate  the  actual  over¬ 
representation  of  Aboriginal  people  involved  with  provincial  corrections.  In  order  to  be 
classified  as  an  Aboriginal  person  for  the  purposes  of  the  Ministry’s  statistics,  an  individual 
must  first  self-identify  to  correctional  authorities.  Not  all  who  self-identify,  however,  will  be 
classified  as  Aboriginal.  For  the  classification  to  occur,  the  individual  must  have  a  “status- 
card”  or  must  know  his  or  her  status  registration  number.  As  a  result,  the  Ministry’s  figures 
do  not  count  those  people  who  do  not  self-identify  or  those  people  who  do  not  have  status.  As 
the  figures  in  Table  1  show,  37  percent  of  Ontario’s  Aboriginal  population  does  not  have 
status.  As  a  result,  the  eight  percent  figure  indicated  by  the  statistics  as  representing  Aboriginal 
participation  in  the  correctional  services  system  can  only  be  seen  as  the  lowest  possible  figure. 
The  actual  participation  rate  is  likely  higher. 

A  similar  trend  is  found  when  examining  Aboriginal  committal  rates  to  federal 

20 

penitentiaries.  In  Ontario,  Aboriginal  people  made  up  5.3  percent  of  penitentiary  admissions. 

It  is  difficult  to  establish  Aboriginal  participation  rates  in  the  child- welfare  system.  The 
only  comprehensive  study  of  Aboriginal  children  in  care  was  conducted  by  the  Canadian 
Council  on  Social  Development  in  1983.  At  that  time,  eight  percent  of  children  in  care  in 

Ontario  were  Aboriginal  children.21 

(d)  The  Cost  of  Aboriginal  Over-Representation 

How  much  does  it  cost  the  province  of  Ontario  to  provide  counsel  for,  incarcerate,  and 
supervise  Aboriginal  people  charged  with  criminal  offences?  While  it  is  difficult  to  arrive  at 
precise  figures,  some  conservative  estimates  can  be  made. 

Let  us  begin  with  the  costs  to  the  Ontario  Legal  Aid  Plan.  Since  Legal  Aid  is  available  to 
everyone  who  is  facing  jail  as  a  consequence  of  conviction,  we  can  assume  that  all  of  the  3, 1 16 
Aboriginal  people  incarcerated  in  provincial  correctional  facilities  and  the  62  Aboriginal  people 
committed  to  federal  penitentiaries  would  have  qualified  for  legal  aid,  assuming  that  they  met 
the  financial  criteria.  Given  the  statistics  cited  earlier,  let  us  assume  that  all  of  the  Aboriginal 
people  incarcerated  qualified  for  legal  aid.  While  this  may  over-estimate  the  number  of  people 
eligible,  we  can  account  for  this  by  making  no  allowance  for  certificates  granted  to  Aboriginal 
people  who  were  not  convicted  (although  this  surely  did  occur).  Based  on  the  Legal  Aid  Plan’s 
average  cost  per  certificate  of  $1,240,  the  plan  spent  $3,940,720  on  these  cases. 

In  addition  to  certificates  issued  to  those  incarcerated  in  provincial  institutions  on 
conviction,  412  Aboriginal  people  were  incarcerated  for  non-payment  of  fines.22  This  non¬ 
payment  of  fines  relates  only  to  fines  for  criminal  offences  and  not  for  unpaid  provincial  act 
offences.  Since  these  individuals  were  fined  in  relation  to  an  offence  that  could  have  resulted  in 
jail,  we  will  assume  that  these  people  also  would  have  qualified  for  a  certificate  (it  is  safe  to 
assume  having  failed  to  pay  the  fine,  that  they  would  have  met  the  financial  criteria).  These 


Figures  supplied  by  Corrections  Canada  for  19%.  The  fact  that  Aboriginal  over-representation  in  Ontario  is  more 
pronounced  in  provincial  correctional  facilities  than  in  federal  penitentiaries  is  consistent  with  Aboriginal  over- 
representation  rates  across  the  country:  Bridging  the  Cultural  Divide ,  supra,  note  1,  at  28-33. 

P.  Johnston,  Native  Children  and  the  Child  Welfare  System  (Ottawa:  Canadian  Council  on  Social  Development, 
1983)  at  27-53. 

This  figure  represents  13.1%  of  all  people  incarcerated  for  non-payment  of  fines. 


22 
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individuals  represent  an  addition  $510,880  in  certificates.  Overall,  then  for  the  1995-96  fiscal 
year  we  can  conservatively  estimate  that  the  Ontario  Legal  Aid  Plan  paid  $4,451,600  for 
certificates  in  cases  involving  Aboriginal  offenders. 

We  can  also  estimate  the  cost  of  incarceration  and  supervision  of  Aboriginal  offenders. 
The  Ministry  of  the  Solicitor  General  and  Correctional  Services  spends  approximately 
$500,000,000  on  the  operation  of  correctional  facilities  and  probation  services.24 

As  we  have  seen,  Aboriginal  people  make  up  over  eight  percent  of  the  individuals  dealt 
with  by  Correctional  Services.  Eight  percent  of  Correctional  Services’  budget  is  $40,000,000. 
This  method  of  calculating  government  cost  in  relation  to  Aboriginal  involvement  in  the 
criminal  justice  system  was  used  by  the  Province  of  Saskatchewan  in  its  submission  to  the 
Royal  Commission  on  Aboriginal  Peoples.25 

This  conservative  estimate  of  costs  indicates  that,  with  regard  to  criminal  law  matters,  the 
Province  of  Ontario  spent  approximately  $44,451,600  in  the  1995-96  fiscal  year  in  both  legal 
aid  fees  and  costs  directly  related  to  the  incarceration  and  supervision  of  Aboriginal  offenders. 
This  estimate  does  not  include  any  costs  relating  to  policing,  prosecution,  or  the  operation  of 
the  courts. 

3.  DELIVERY  OF  LEGAL  AID  SERVICES 

Given  the  demographic  picture  outlined  in  the  previous  section,  it  would  be  expected  that 
Aboriginal  people  involved  with  the  legal  system  would  make  more  use,  proportionately,  of 
legal  aid  than  members  of  other  ethno-racial  groups  in  the  province.  In  many  ways,  the  service 
delivery  concerns  of  Aboriginal  people  in  urban  areas  and  on  southern  reserves  will  then  tend 
to  mirror  the  concerns  of  those  who  use  legal  aid  generally.  There  are  some  concerns  however 
that  are  unique,  or  at  least  more  of  a  concern,  to  Aboriginal  people  than  to  the  general  public. 
This  section  will  look  at  the  delivery  of  legal  aid  services  in  the  following  areas:  the 
availability  of  legal  aid  generally;  criminal  law;  family  law;  and  the  quality  of  service. 

(a)  Availability  of  Service 

To  the  extent  that  legal  aid  is  available  to  low-income  Ontarians,  it  will  generally  be 
available  on  the  same  basis  to  Aboriginal  people.  In  this  regard,  Aboriginal  people  will  tend  to 
have  the  same  concerns  as  other  people  regarding  issues  such  as  increased  restrictions  on 
financial  eligibility  and  the  lowering  of  tariffs  causing  lawyers  to  abandon  legal  aid  funded 
work  in  some  practice  areas. 

Due  to  the  particularly  poor  socio-economic  status  of  many  Aboriginal  people,  some 
changes  in  the  delivery  of  legal  aid  services  have  had  a  disproportionate  impact.  For  example, 
the  $25  administration  fee  now  being  charged  to  applicants  for  legal  aid  has  become  a  very 
real  barrier  to  access.  While  the  $25  fee  is  waived  for  those  receiving  welfare  or  family 
benefits,  those  who  are  destitute  but  not  receiving  such  benefits  do  not  have  the  fee  waived.  In 
this  group  of  people  are  the  homeless  and  those  living  in  shelters.  To  the  extent  that  Aboriginal 


This  figure  is  also  based  on  a  $1,240  average  certificate  cost. 

Telephone  conversation  with  Ross  Virgo,  Ministry  of  Solicitor  General  and  Correctional  Services. 

Robert  Mitchell,  Q.C.,  Minister  of  Justice  and  Attorney  General  of  Saskatchewan,  Submission  to  the  Royal 
Commission  on  Aboriginal  People  (1994)  at  12.  The  submission  by  Saskatchewan  included  policing, 
prosecutions,  and  court  costs  as  well. 
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people  are  over-represented  among  the  homeless  and  those  in  transition  shelters,  the 
administration  fee  requirement  poses  a  real  hardship. 

The  administration  fee  is  not  refunded  if  the  applicant  does  not  qualify  for  legal  aid. 
Presumably  the  thinking  behind  this  policy  is  that  if  the  applicant’s  income  is  above  the  legal 
aid  guidelines,  they  can  afford  to  pay  an  administration  fee.  In  many  cases,  however, 
applicants  are  not  refused  a  certificate  because  of  their  income,  but  rather  because  the  local 
area  office  has  exercised  its  discretion  to  not  issue  a  certificate  for  other  reasons. 

In  the  area  of  family  law,  as  will  be  discussed  below,  it  has  become  extremely  difficult  to 
receive  approval  for  a  certificate  in  almost  all  cases.  For  an  Aboriginal  woman  who  is  in  the 
ranks  of  the  working  poor  and  who  by  all  measures  qualifies  for  legal  aid,  the  refusal  to  refund 
the  $25  when  the  area  office  decides  it  cannot  fund  the  particular  issue  for  which  a  certificate 
is  sought  causes  real  hardship. 

In  addition  to  the  barriers  caused  by  the  imposition  of  the  $25  fee  on  those  who  are  not  in 
receipt  of  social  assistance,  Aboriginal  courtworkers  in  Toronto  have  found  that  Aboriginal 
people  who  are  on  social  assistance  are  also  being  asked  to  pay  the  $25  fee  when  they  attend  at 
the  legal  aid  office.  This  development  is  occurring  despite  the  fact  that  these  individuals  are 
clearly  supposed  to  be  exempt  from  the  fee. 

Whatever  other  steps  are  taken  to  improve  access  to  legal  aid  services,  this  report 
recommends  that  the  $25  administration  fee  be  removed  altogether. 

(b)  Criminal  Law 

Legal  aid  remains  available  to  individuals  who  meet  the  financial  criteria  and  who  face  a 
jail  sentence  as  a  result  of  a  conviction.  The  significance  of  this  benefit,  however,  is  greatly 
lessened  for  many  of  those  people  who  receive  pre-trial  detention  orders.  An  individual  who  is 
denied  bail  or  is  unable  to  find  an  appropriate  surety,  and  who  must  wait  months  for  a  trial 
date  for  an  offence  where  the  maximum  sentence  upon  conviction  will  likely  be  30  to  60  days 

or  less,  is  likely  to  plead  guilty  to  the  offence  at  the  first  opportunity  regardless  of  whether  or 
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not  they  have  a  defence  to  the  charge. 

These  types  of  situations  are  by  no  means  hypothetical.  Individuals  charged  with  theft 
under,  simple  assault,  obstruct  justice  (giving  a  false  name  to  the  police),  mischief,  or  other 
summary  conviction  offences,  must  all  go  through  a  bail  hearing  if  they  are  not  released  by  the 
police  on  a  promise  to  appear.  An  individual  who  is  homeless,  or  who  has  recently  come  into 
an  urban  area  and  who,  in  addition,  has  prior  convictions,  particularly  convictions  for  failure 
to  appear  in  court,  is  likely  to  be  denied  bail  or  be  unable  to  meet  the  surety  requirement  set.27 


While  priority  is  given  to  setting  trial  dates  for  individuals  who  are  in  custody,  in  many  urban  centres  this  still 
represents  quite  a  wait.  In  Toronto,  for  example  the  shortest  time  an  individual  in  custody  will  have  to  wait  for  a 
trial  is  in  Scarborough  where  a  priority  has  been  placed  on  such  trials.  In  that  jurisdiction  individuals  can  have  a 
trial  in  approximately  ten  working  days  after  their  status  with  legal  aid  is  clarified.  In  Ottawa,  on  the  other  hand, 
individuals  in  custody  wishing  to  have  their  matter  dealt  with  by  way  of  trial  face  a  minimum  wait  of  two  months. 

Decisions  on  the  granting  of  bail,  or  pre-trial  release  as  it  is  formally  called,  are  made  on  two  grounds,  according 
to  the  Criminal  Code  of  Canada.  The  primary  ground  for  consideration  is  whether  the  accused  person  is  likely  to 
attend  at  court.  The  secondary  ground  is  safety  to  the  public.  While  individuals  charged  with  summary  conviction 
and  property-related  offences  are  rarely  detained  on  the  secondary  ground  as  they  pose  little  threat  to  the  public, 
they  are  often  detained  on  the  primary  ground. 

In  fact,  a  study  by  Professor  Gail  Kellough  of  York  University  found  that  individuals  who  remain  in  custody 
because  they  cannot  meet  the  surety  requirement  tend  to  be  those  who  are  accused  of  more  minor  offences  than 
are  those  who  do  secure  their  release  by  obtaining  a  surety:  G.  Kellough,  “ Presumed  Innocent ”  v.  “Social 
Defence”:  The  Discretionary  Principles  of  Pre-Trial  Detention  (1997)  [unpublished]. 
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Such  an  individual  is  unlikely  to  wait  two  or  three  months  for  a  trial  if  the  Crown  is  seeking  a 
relatively  short  custodial  sentence.  As  a  result,  this  individual  will  likely  plead  guilty  to  the 
charge  before  them,  regardless  of  the  strength  of  the  Crown’s  case.  This,  of  course,  then  adds 
to  the  criminal  record  of  the  individual,  and  makes  it  even  less  likely  that  he  or  she  will 
receive  bail  if  arrested  again. 

This  situation  makes  the  granting  of  bail  the  definitive  judicial  decision  for  many  accused 
persons.  Two  recent  developments  have  made  it  more  difficult  for  Aboriginal  accused 
persons  in  particular  to  receive  bail,  the  cancellation  of  the  Bail  Program  and  the  decision  to 
cease  granting  certificates  for  bail  hearings. 

The  Bail  Program  was  established  in  Ontario  in  the  early  1980s.  Its  purpose  was  to 
provide  bail  supervision  to  accused  persons  who  would  otherwise  not  be  granted  bail  or  who 
could  not  meet  the  surety  requirement.  A  study  by  Professor  Gail  Kellough  of  York  University 
illustrates  the  value  of  the  Bail  Program.  She  found  that  for  30.4  percent  of  those  individuals 
under  supervision  of  the  Bail  Program,  their  charges  were  ultimately  dropped  by  the  Crown 
prior  to  trial.  Without  access  to  the  Bail  Program,  many  of  these  individuals  would  have 
chosen  to  plead  guilty  rather  than  spend  a  significant  amount  of  “dead  time”  in  custody. 

The  Bail  Program  provided  a  real  service  to  homeless  people,  the  unemployed,  and  those 
who  were  new  arrivals  to  an  urban  centre.  As  Aboriginal  people  tend  to  be  over-represented 
among  the  ranks  of  the  homeless  and  the  unemployed,  and  are  often  transitory,  the  Bail 
Program  was  particularly  significant  for  them.  The  cancellation  of  the  program  will  cause 
more  Aboriginal  people  to  be  detained  prior  to  trial  and  thus  plead  guilty  or  accept  a  plea 
bargain  for  an  offence  that  they  might  well  not  have  committed.  As  a  result,  these  individuals 
will  also  receive  additional  jail  terms  and  have  added  convictions  on  their  records.  The 
cancellation  of  the  Bail  Program  means  that  the  access  to  justice  that  the  Ontario  Legal  Aid 
Plan  theoretically  provides  to  people  facing  jail  upon  conviction  will  be  illusory  to  many  of  the 
people  who  require  it  most. 

As  a  result  of  the  vital  importance  of  bail  to  accused  individuals  and  in  light  of  the 
particular  difficulties  that  face  Aboriginal  people  who  are  disproportionately  represented 
among  the  poor  and  the  homeless,  this  report  recommends  that  the  province  re-establish  the 
Bail  Program. 

Further  complicating  the  situation  regarding  bail  is  the  decision  by  the  Ontario  Legal  Aid 
Plan  to  cease  issuing  certificates  for  bail  hearings.  At  present,  an  accused  person  who  cannot 
afford  to  hire  a  lawyer  will  have  to  rely  on  duty  counsel  for  their  bail  hearing.  Without 
wishing  to  slight  the  work  of  duty  counsel,  a  lawyer  who  knows  his  or  her  client  and  their 
particular  history  and  personal  situation  will  generally  be  able  to  do  a  better  job  at  a  bail 
hearing  than  duty  counsel  who  will  likely  have  just  met  the  accused  person  prior  to  the  hearing 
and  has  had  limited  time  for  interviewing  the  client  or  attempting  to  locate  appropriate  sureties. 
With  the  cancellation  of  the  Bail  Program,  there  is  more  pressure  on  counsel  to  make 
appropriate  submissions  to  the  court  and  to  work  to  find  accommodation  and  sureties  for  their 
client.  For  Aboriginal  people,  among  those  who  are  most  at  risk  of  being  detained  prior  to 
trial,  not  having  access  to  counsel  of  their  choice  for  bail  hearings  is  particularly  significant. 


Studies  have  shown  that  the  conviction  rates  for  people  released  on  bail  are  lower  than  for  those  denied  bail  even 
in  serious  cases.  One  of  the  reasons  for  this  is  that  individuals  denied  bail  cannot  participate  as  fully  in  the 
preparation  of  their  defence  as  can  those  who  are  released:  Ontario,  Report  of  the  Commission  on  Systemic 
Racism  in  the  Criminal  Justice  System  in  Ontario  (Queen’s  Printer,  1995)  at  115. 

Kellough,  supra ,  note  27. 
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In  Toronto,  staff  at  Aboriginal  Legal  Services  of  Toronto  have  taken  to  asking  lawyers  to 
conduct  bail  hearings  for  clients  in  exchange  for  lunch.  Matters  as  important  as  the  liberty  of 
an  accused  person  prior  to  determination  of  their  guilt  or  innocence  at  trial  should  not  be 
dependent  on  the  contacts  of  staff  people  at  Aboriginal  agencies  and  the  charity  of  counsel. 

(c)  Family  Law 

Recent  cutbacks  in  the  tariff  paid  to  members  of  the  family  law  bar  have  greatly  reduced 
access  to  legal  services  for  Aboriginal  women.  In  Toronto,  an  Aboriginal  organization  that 
regularly  received  letters  from  counsel  indicating  their  willingness  to  represent  women  who 
required  assistance  in  family  law  matters  has  now  found  that  they  have  great  difficulty  in 

30 

locating  counsel  who  will  represent  their  clients. 

In  its  submission  to  the  Legal  Aid  Review,  the  Thunder  Bay  Indian  Friendship  Centre 
outlined  a  range  of  problems  facing  Aboriginal  people  relying  on  legal  aid  for  assistance  with 
family  law  issues.  These  problems  included  excessive  delays  in  approving  legal  aid  in 
emergency  situations;  the  pointlessness  of  client  assessments  after  it  has  been  established  that 
the  client  is  in  receipt  of  social  assistance;  and  the  problems  clients  have  representing 
themselves  because  legal  aid  no  longer  covers  a  particular  aspect  of  family  law.31 

Despite  assurances  that  legal  aid  certificates  would  still  be  granted  to  women  who  are 
trying  to  extricate  themselves  from  violent  relationships,  Aboriginal  Courtworkers  in  Thunder 
Bay  and  Toronto  find  that  women  in  these  situations  are  still  being  refused  certificates. 

(d)  Quality  of  Service 

Overall,  the  members  of  the  private  bar  of  Ontario  do  their  best  to  represent  the  interests 
of  their  clients,  both  those  who  pay  fees  and  those  on  legal  aid.  Two  concerns  have  emerged 
with  regard  to  the  services  provided  by  the  private  bar  to  Aboriginal  people.  One  concern 
relates  to  the  practice  of  “dumptruck”  lawyers,  and  the  other  relates  to  the  recognition  of  the 
unique  cultural  differences  of  many  Aboriginal  clients. 

The  term  “dumptruck”  lawyer  refers  to  a  lawyer  who  handles  a  large  volume  of  criminal 
clients  on  legal  aid  and  whose  representation  usually  consists  of  having  the  client  plead  guilty 
as  quickly  as  possible.  “ Dumpt rucks”  are  a  minority  among  the  criminal  bar;  however  they  do 
exist.  Aboriginal  accused  persons  are  particularly  vulnerable  to  “dumptruck”  lawyers.  Given 
the  high  recidivism  rates  of  Aboriginal  offenders  and  the  tendency  for  Aboriginal  accused 
persons  to  readily  accept  responsibility  for  the  offence  for  which  they  are  charged  (see 
section  5  for  more  detail  on  this  phenomenon),  they  are  highly  sought  after  as  clients  by 
“dumptruck”  lawyers.  Verbal  battles  have  broken  out  in  court  and  in  courtroom  hallways 
between  lawyers  arguing  over  the  representation  of  a  particular  Aboriginal  client. 
Unfortunately  for  the  client,  these  arguments  are  not  about  trial  tactics,  but  simply  over  which 
lawyer  would  get  to  do  the  guilty  plea. 


Aboriginal  Legal  Services  of  Toronto,  Submission  to  the  Ontario  Legal  Aid  Review  on  Behalf  of  Members  of  the 
Toronto  Aboriginal  Community  (Toronto:  1997)  at  9. 

Thunder  Bay  Indian  Friendship  Centre,  Re:  Legal  Aid  Review  and  Consultations  (Thunder  Bay:  March  12,  1997) 
[hereinafter  Thunder  Bay  Indian  Friendship  Centre  submission]  at  2,  3,  6. 


452 


Even  lawyers  with  a  real  concern  for  their  clients  often  lack  the  necessary  understanding 
of  Aboriginal  culture  to  represent  their  clients  properly.  As  expressed  in  the  submission  by  the 
Thunder  Bay  Indian  Friendship  Centre:32 

As  we  are  all  aware  Aboriginal  people  have  different  needs  due  to  cultural  differences  and  beliefs. 
The  individuals  we  deal  with  in  our  court  system  do  not  always  speak  up  for  themselves  and  their 
actions  are  most  times  misunderstood.  They  are  not  comfortable  in  the  courtroom  setting  and  will 
say  and  agree  to  things  just  to  get  out  of  the  courtroom.  If  lawyers  make  assumptions  the  client  will 
not  correct  them,  the  client  assumes  the  lawyer  should  know  what  he/she  is  doing  and  both  are 
receiving  mixed  messages.  They  do  not  give  clear  instructions  and  do  not  realize  that  they  can.  They 
tend  to  feel  that  they  are  bothering  the  lawyer.  They  tend  to  agree  to  conditions  of  undertaking/bail 
release  and  do  not  understand  the  consequences  of  breaching  these  conditions. 

As  we  will  see  in  the  next  section  of  this  report,  the  Aboriginal  Courtworker  Program  was 
created,  in  part,  to  address  this  problem,  but  despite  the  existence  of  the  program  (in  Thunder 
Bay,  for  example),  issues  regarding  cultural  differences  continue  to  arise.  In  many  cases 
counsel  who  are  not  aware  of  Aboriginal  cultural  practices  are  not  able  to  provide  the  court 
with  the  appropriate  information  during  sentencing  hearings.  For  example,  counsel  will  inform 
the  court  if  a  client  is  attending  meetings  of  Alcoholics  Anonymous  and/or  attending 
counselling  sessions  with  a  psychiatrist,  minister,  or  priest.  If  counsel  are  not  aware  of  the 
significance  of  the  fact  that  their  Aboriginal  client  is  seeing  an  Aboriginal  elder  and  going  to 
healing  circles  and  is  not  capable  of  communicating  this  to  the  court,  then  important 
information  will  not  be  made  available.  This  lack  of  relevant  information  before  the  court  can 
only  be  a  detriment  to  the  client. 

4.  PROVTNCIALLY  FUNDED  JUSTICE  PROGRAMS  WITH  AN  EXPLICIT 
ABORIGINAL  FOCUS 

Awareness  of  the  over-representation  of  Aboriginal  people  in  the  justice  system  has  led  to 
a  number  of  initiatives  explicitly  designed  to  respond  to  this  issue.  Among  the  initiatives 
funded  by  the  province  of  Ontario  in  this  regard  are  the  following:  Aboriginal  Courtworker 
Program;  Native  Justices  of  the  Peace  Program;  Aboriginal  Legal  Services  of  Toronto,  the 
only  urban  Aboriginal  legal  clinic  in  Ontario;  and  culturally  appropriate  Aboriginal  alternative 
justice  programs.  This  section  will  briefly  describe  these  programs  and  indicate  the  level  of 
provincial  funding  for  each  them.  The  next  section  of  the  report  will  examine  the  underlying 
assumptions  behind  these  programs. 

(a)  Aboriginal  Courtworkers 

The  longest-running  Aboriginal  specific  program  addressing  the  legal  needs  of  Aboriginal 
people  is  the  Aboriginal  Courtworker  Program.33  The  first  courtworker  programs  were 
established  in  the  1960s  in  Edmonton,  Winnipeg,  Toronto,  and  Kenora.  In  1972  the  federal 
government  began  a  formal  Aboriginal  courtworker  program  cost-shared  with  the  province. 

The  courtworker  program  was  established  to  assist  Aboriginal  people  going  through  the 
court  system  to  become  aware  of  their  rights,  to  find  and  instruct  counsel,  and  to  provide 


Ibid,  at  4. 

The  program  is  currently  known  as  the  Native  Courtworker  Program  but  will  be  changing  its  name  to  the 
Aboriginal  Courtworker  Program  later  this  year. 
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information  to  the  court  regarding  the  needs  of  Aboriginal  accused.  There  are  currently  18 
courtworker  programs  in  the  province.  Outside  Toronto,  courtwork  services  are  provided  by 
local  Indian  friendship  centres.  Friendship  centres  are  located  in  urban  areas  where  significant 
Aboriginal  populations  are  found.  The  operation  of  the  individual  friendship  centre  courtwork 
programs  is  supervised  by  the  Ontario  Federation  of  Indian  Friendship  Centres.34  In  Toronto, 
the  courtwork  program  is  delivered  and  supervised  by  Aboriginal  Legal  Services  of  Toronto. 

While  the  program  initially  dealt  only  with  criminal  law  matters,  there  are  now  family  and 
youth  courtworkers  as  well.  For  the  1995-96  fiscal  year,  a  survey  of  36  criminal  courtworkers 

35 

found  that  on  average,  a  courtworker  had  920  client  contacts  per  year. 

(b)  Native  Justices  of  the  Peace 

In  1984,  the  province  implemented  a  Native  Justice  of  the  Peace  Program.  The  idea 
behind  the  program  was  to  have  more  Aboriginal  justices  of  the  peace  (IPs)  appointed  in  areas 
where  there  was  a  significant  Aboriginal  population.  The  thinking  behind  the  program  was  that 
Aboriginal  JPs  would  be  more  aware  of  the  specific  needs  of  Aboriginal  people  and  Aboriginal 
communities.  As  well,  these  JPs  would  be  a  visible  reminder  that  the  court  process  had  room 
for  Aboriginal  people  in  roles  other  than  just  accused  persons. 

While  Aboriginal  JPs  perform  the  same  role  as  other  JPs,  they  have  a  unique  appointment 
procedure.  Candidates  for  the  Native  JP  Program  go  through  a  distinct  hiring  and  training 
program.  The  communities  where  native  JPs  are  to  be  placed  are  canvassed  for  their  opinions 
as  to  prospective  candidates.  In  remote  fly-in  communities,  native  JPs  play  a  very  significant 
role.  In  urban  centres,  their  interaction  with  Aboriginal  accused  persons  will  depend  on  the 
vagaries  of  court  scheduling. 

Currently  there  are  27  native  JPs— 10  full-time  and  17  part-time.  No  new  appointments 
have  been  made  for  three  years  and,  while  training  of  existing  native  JPs  is  ongoing,  funding 
for  the  program  has  been  reduced. 

(c)  Aboriginal  Legal  Services  of  Toronto 

As  noted  earlier  in  this  report,  Metropolitan  Toronto  has  the  largest  Aboriginal  population 
in  Ontario  and  perhaps  in  the  entire  country.  The  city  also  has  a  wide  range  of  Aboriginal- 
specific  organizations.  In  the  late  1980s,  the  Native  Canadian  Centre  of  Toronto,  the 
organization  responsible  for  the  operation  of  the  Aboriginal  Courtworker  Program  in  Toronto, 
commissioned  a  study  to  look  at  the  legal  needs  of  Aboriginal  people  in  the  city.  The  report 
concluded  that  a  distinct  Aboriginal  legal  services  agency  should  be  created  to  address  the 
needs  of  Aboriginal  people  with  a  wide  range  of  legal  problems.  The  report  envisioned  an 
organization  that  not  only  operated  Courtwork  programs,  but  also  had  a  legal  clinic  addressing 
“poverty  law”  issues  as  well  as  providing  legal  counsel  in  the  areas  of  criminal  and  family 
law.  This  report  was  the  impetus  for  the  creation  of  Aboriginal  Legal  Services  of  Toronto 
(ALST). 


The  courtwork  program  of  the  Niagara  Indian  Friendship  Centre  is  not  supervised  by  the  Ontario  Federation  of 
Indian  Friendship  Centres  because  Niagara  is  not  a  member  of  the  Federation.  This  program  is  also  not 
supported  by  the  province  and  is  funded  independendy  by  the  friendship  centre  itself. 

The  term  “client  contact”  refers  to  a  discrete  activity  on  behalf  of  a  client.  As  a  result,  a  courtworker  may  well 
have  a  number  of  contacts  for  one  client:  S.  Jolly,  Ontario  Native  Criminal  and  Family  Courtwork  Programs— 
1995-96  Client  Contacts  (Toronto:  Ministry  of  the  Attorney  General,  April  23,  1997). 

In  addition,  approximately  six  native  JPs  are  on  leaves  of  absence. 
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In  the  1970s,  when  the  first  community  legal  clinics  were  established,  the  notion  of 
community  was  seen  as  best  addressed  geographically.  Since  legal  clinics  were  to  provide 
specific  legal  services  to  low-income  individuals,  It  was  felt  that  locating  these  clinics  in  urban 
centres  where  there  was  a  significant  local  low-income  population  would  serve  the  needs  of 
that  community.  In  relation  to  Aboriginal  people,  this  assumption  proved  to  be  flawed.37 

In  Toronto,  legal  clinics  providing  services  in  areas  with  a  large  number  of  Aboriginal 
people  found  that  they  did  not  have  a  significant  Aboriginal  clientele.  The  main  reason  for  this 
Aboriginal  under-representation  is  that,  in  general,  if  Aboriginal  people  cannot  receive  service 
from  an  Aboriginal-specific  organization,  they  do  not  avail  themselves  of  similar-type  services 
provided  by  non- Aboriginal  organizations.  There  is  a  very  strong  sense  of  community  among 
Aboriginal  people  in  Toronto,  although  that  community  may  be  difficult  to  define 
geographically.  In  a  presentation  to  the  Royal  Commission  on  Aboriginal  Peoples  in  Toronto 
in  1993,  Joy  Fontaine,  then  the  president  of  the  Board  of  Aboriginal  Legal  Services  of 

IQ 

Toronto,  stated: 

We  are  often  asked  whether  it  is  fair  to  describe  the  Native  population  in  Toronto  as  a  community. 
After  all,  it  is  widely  dispersed  across  the  city  and  there  is  no  one  place  that  Native  people  live  or 
congregate.  But  communities  are  not  just  defined  by  streets  and  blocks— communities,  particularly  in 
the  urban  context  are  defined  by  a  sense  of  association  and  belonging.  Native  people  in  the  city 
acknowledge  themselves  as  Native  and  wish  to  be  acknowledged  and  recognized  as  Native  by  others 
in  their  community  as  well.  They  have  a  wish  to  be  served  by  people  who  understand  their  needs, 
their  culture  and  their  way  of  life.  So  even  if  there  is  no  neighborhood  that  can  be  seen  as  a  Native 
neighborhood  there  is  a  very  real  Native  community  in  Toronto. 

ALST  was  established  in  1990.  Later  that  year,  the  Clinic  Funding  Committee  of  the 
Ontario  Legal  Aid  Plan  (OLAP)  approved  the  funding  of  a  legal  clinic  for  the  organization.  In 
discussions  leading  up  to  the  funding  of  the  clinic,  Clinic  Funding  staff  made  it  clear  that  it 
would  not  authorize  the  provision  of  legal  services  in  the  area  of  criminal  and  family  law,  as 
these  areas  were  outside  OLAP’s  ambit  for  community  legal  clinic  activity. 

Currently  ALST  provides  a  legal  clinic,  courtwork  service  and  the  Community  Council— 
an  alternative  justice  program  (described  in  more  detail  below).  Concerns  by  Clinic  Funding 
regarding  the  stability  of  funding  for  non-clinic  programs  have  led  to  the  clinic  and  non-clinic 
functions  being  provided  by  two  separate  legal  entities.  However,  both  organizations  share 
premises  and  the  same  board  of  directors.  Regardless  of  the  legal  relationships  between  the 
two  organizations,  they  are  viewed,  and  view  themselves,  as  one  entity.  To  date,  ALST  is 
Canada’s  only  one-stop  legal  services  organization  for  Aboriginal  people.* 9 


The  response  of  legal  clinics  in  smaller  urban  areas  in  the  north  and  the  development  of  Nishnawbe-Aski  Legal 
Services  is  a  topic  that  is  addressed  in  a  separate  report.  In  large  urban  centres  in  the  north,  such  as  Thunder 
Bay,  while  legal  clinics  serve  a  large  Aboriginal  clientele  and  have  significant  Aboriginal  representation  on  the 
board  of  directors,  they  were  not  established  as  explicitly  and  exclusively  Aboriginal  clinics. 

Joy  Fontaine,  testimony  before  the  Royal  Commission  on  Aboriginal  Peoples  (June  2,  1993). 

While  ALST  currently  offers  the  widest  range  of  legal  services  to  Aboriginal  people  in  one  location,  the  fact  that 
the  organization  does  not  offer  legal  counsel  in  the  areas  of  criminal  and  family  law  means  that  it  cannot  be  said 
to  offer  a  totally  comprehensive  range  of  services. 
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(d)  Aboriginal  Alternative  Justice  Projects 

The  role  of  Aboriginal  courtworkers,  as  was  discussed  earlier,  is  to  assist  Aboriginal 
people  through  the  justice  system.  While  there  is  no  question  that  there  is  a  need  for  programs 
such  as  this,  the  limitation  with  these  initiatives  is  that  they  can  only  extend  to  helping  the 
client  navigate  through  the  justice  system  as  it  is  currently  established.  Beginning  in  the  late 
1980s  and  early  1990s,  a  number  of  Aboriginal  communities  developed  alternative  justice 
projects  in  order  to  make  modifications  to  the  system  itself. 

These  projects,  often  referred  to  as  “culturally  appropriate  projects”,  are  developed  by 
Aboriginal  people  to  meet  the  specific  needs  of  members  of  their  communities.  Some  of  these 
projects  focus  on  particular  offences;  for  example,  Community  Holistic  Circle  Healing  in 
Hollow  Water,  Manitoba,  deals  exclusively  with  sexual  assault  offences.  In  contrast,  other 
programs  focus  on  particular  offenders,  for  example,  the  St.  Theresa  Point  Youth  Justice 
Committee  in  St.  Theresa  Point,  Manitoba.  Still  other  programs  are  open  to  a  wide  range  of 
offenders  and  offences.  The  Community  Council  program  of  Aboriginal  Legal  Services  of 
Toronto,  for  example,  deals  with  all  Aboriginal  adult  offenders,  regardless  of  the  type  of 
offence40  or  the  number  of  previous  convictions. 

What  all  these  projects  have  in  common,  however,  is  that  they  take  an  approach  to  justice 
that  emphasizes  healing  over  punishment.  As  compared  to  the  non- Aboriginal  system,  they  are 
offender-centred41  rather  than  offence-centred.  The  projects  begin  with  an  assumption  that  the 
coercive  power  of  jail  will  have  little  impact  on  Aboriginal  people  who  face  the  prospect  of 
incarceration.  This  conclusion  is  not  a  difficult  one  to  arrive  at.  If  incarceration  were  actually 
able  to  deter  criminal  behaviour  of  Aboriginal  people,  one  would  not  see  the  high  rates  of 
recidivism  among  Aboriginal  people  that  now  exist.42 

These  projects  seek  to  discover  what  is  causing  the  Aboriginal  offender  to  come  into 
conflict  with  the  law  and  to  work  with  the  offender  to  devise  a  response  that  addresses  these 
root  causes  of  behaviour.  The  projects  attempt  to  accomplish  this  task  by  involving  members 
of  the  community  itself  in  the  healing  process.  Whether  through  the  use  of  “circles”  or 
“community  councils”  the  offender,  rather  than  dealing  with  justice  personnel,  meets  with  his 
or  her  victim,  and  members  of  the  community  who  are  concerned  for  his  or  her  welfare  and 
wish  to  assist  in  the  healing  process. 

There  is  a  tendency  in  non-Aboriginal  communities  to  see  use  of  the  word  “healing”  as 
evidence  of  a  “soft”  approach  to  crime.  Rupert  Ross,  a  Crown  attorney  in  Kenora  who  has 


As  with  all  alternative  justice  or  diversion  projects  in  the  province,  the  Community  Council  is  subject  to 
provincial  guidelines  preventing  the  diversion  of  spousal  or  sexual  assault  cases. 

Many  of  these  projects  are  also  much  more  victim-centred  than  the  non-Aboriginal  system  in  that  they  emphasize 
the  healing  of  the  victim  as  well  as  the  offender. 

Regarding  recidivism,  a  study  by  Carol  La  Prairie  revealed  that  the  likelihood  of  an  Aboriginal  offender  released 
from  the  penitentiary  subsequendy  returning  to  the  penitentiary  for  a  subsequent  charge  is  12%  to  19%  higher 
than  for  non-Aboriginal  penitentiary  offenders:  C.  La  Prairie,  Examining  Aboriginal  Corrections  in  Canada, 
at  106. 

The  specific  manner  in  which  these  programs  function  differs  from  program  to  program.  Bridging  the  Cultural 
Divide,  supra,  note  1,  has  a  detailed  description  of  Aboriginal  Legal  Services  of  Toronto’s  Community  Council 
program  and  of  Community  Holistic  Circle  Healing  in  Hollow  Water,  Manitoba. 
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studied  Aboriginal  justice  projects  in  some  detail,  says  of  the  notion  of  healing  in  the  context  of 
the  Hollow  Water  project:  44 

This  healing  process  is  painful,  for  it  involves  stripping  away  all  the  excuses,  justifications,  angers 
and  other  defences  of  each  abuser  until  finally,  confronted  with  a  victim  who  has  been  made  strong 
enough  to  expose  his  or  her  pain  in  their  presence,  the  abuser  actually  feels  the  pain  he  or  she 
created.  Only  then  can  the  re-building  begin,  both  for  the  abuser  and  the  abused. 

Many  Aboriginal  communities  in  Ontario  are  interested  in  developing  alternative  justice 
projects,  but  funding  from  the  province  for  such  initiatives  is  extremely  limited.  Currently, 
programs  are  in  place  in  Toronto,  Garden  River  First  Nation,  and  Whitefish  Bay  First  Nation. 
This  fiscal  year,  it  is  anticipated  that  new  programs  will  begin  in  Thunder  Bay  and  Manitoulin 
Island. 

The  province  is  currently  involved  in  a  number  of  initiatives  involving  diversion  and 
alternative  sentencing.  These  projects  are  funded  by  a  number  of  different  programs 
administered  by  different  ministries.  Aboriginal-specific  programs  are  funded  out  of  a  specific 
allocation  to  the  Ministry  of  the  Attorney  General’s  Aboriginal  Issues  Group. 

(e)  Cost  to  the  Province  of  Aboriginal  Justice  Programs 

In  1995-96,  the  province  spent  $3,726,323  on  Aboriginal-specific  justice  programs.45  This 
total  includes  funds  spent  by  the  Ontario  Legal  Aid  Plan  for  Nishnawbe-Aski  Legal  Services 
and  the  legal  clinic  at  Aboriginal  Legal  Services  of  Toronto.  Table  5  indicates  the  amount 
spent  on  a  particular  program  and  the  percentage  of  the  total  Aboriginal  justice  funds  received 
by  the  program. 

Table  5— Provincial  Spending  on  Aboriginal  Justice  Programming46 


Program 

Amount  ($) 

%  of  Total 

Aboriginal  Courtworker 

1,250,609 

33.6 

Nishnawbe-Aski 

1,100,000 

29.5 

Native  IP 

823,096 

22.1 

Alternative  Justice 

302,000 

8.1 

ALST 

250,618 

6.7 

It  should  be  noted  that  funding  for  Aboriginal-specific  justice  programs  was  reduced  in  the 
1996-97  fiscal  year  and  will  be  reduced  again  in  the  1997-98  fiscal  year. 


Rupert  Ross,  “Duelling  Paradigms:  Western  Criminal  Justice  versus  Aboriginal  Community  Healing”,  in 
Continuing  Poundmaker's  and  Riel’s  Quest  (Saskatoon:  Purich  Press,  1994)  at  245. 

This  figure  is  less  than  10%  of  the  amount  detailed  in  section  2  that  the  province  spends  on  legal  aid, 
incarceration,  and  supervision  of  Aboriginal  people. 

S.  Jolly,  Re:  Legal  Aid  Review  (April  23,  1997)  and  Ontario  Legal  Aid  Plan— Sources  of  Funding  and  Areas  of 
Expenditure. 
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5.  WHY  (OR  WHY  NOT)  THE  NEED  FOR  ABORIGINAL-SPECIFIC  JUSTICE 

PROGRAMS— THREE  PERSPECTIVES 

To  this  point,  this  report  has  focused  on  the  nature  and  extent  of  the  involvement  in  the 
legal  system  of  Aboriginal  people  in  Ontario  and  has  outlined  some  of  the  Aboriginal-specific 
programming  that  has  emerged  to  address  this  extensive  involvement. 

The  over-representation  of  Aboriginal  people  in  areas  of  law  such  as  criminal  and  family 
has  a  direct  impact  on  the  Ontario  Legal  Aid  Plan,  since,  as  was  previously  noted.  Aboriginal 
people  comprise  a  disproportionately  large  number  among  the  poorest  members  of  Ontario 
society.  As  a  result,  as  the  more  coercive  aspects  of  the  justice  system  are  applied  to 
Aboriginal  people,  these  individuals  look  to  the  Ontario  Legal  Aid  Plan  for  assistance  in 
obtaining  counsel. 

Before  any  recommendations  can  be  provided  to  address  the  issue  of  the  legal  needs  of 
Aboriginal  people  in  urban  centres  and  in  southern  reserves,  we  must  first  determine  why 
Aboriginal-specific  programs  are  required  in  the  justice  area  at  all.  For  many  people,  the  fact 
of  over-representation  outlined  in  section  2  is,  in  and  of  itself,  sufficient  justification  for 
Aboriginal-specific  programming.  However,  over-representation  alone  tells  us  very  little  of  the 
needs  of  Aboriginal  people.  Unless  the  causes  of  over-representation  are  understood,  realistic 
responses  that  address  the  root  causes  of  the  over-representation  cannot  be  provided.  As  we 
shall  see,  the  provision  of  current  Aboriginal-specific  justice  programs  is  based  on  often 
unstated  assumptions  regarding  the  causes  of  this  over-representation. 

The  Royal  Commission  on  Aboriginal  Peoples’  report  on  justice,  Bridging  the  Cultural 
Divide ,  outlines  the  three  most  popular  theories  that  attempt  to  explain  the  over-representation 
of  Aboriginal  people  in  the  criminal  and  family  courts.47  The  three  theories  can  be  described 
as  (a)  culture-clash;  (b)  socio-economic;  and  (c)  colonialism.  While  the  Commission  found 
strengths  in  each  of  the  theories,  ultimately  it  felt  the  third  theory  offered  the  best  explanation 
for  over-representation.  We  will  examine  each  theory  in  turn.  As  we  discuss  each  theory,  we 
will  identify  the  potential  or  actual  response  that  the  theory  engenders. 

(a)  Culture-Clash 

The  culture-clash  theory  was  the  first  attempt  to  explain  Aboriginal  over-representation  in 
a  way  other  than  attributing  to  Aboriginal  people  lower  moral  values  and  an  inherent 
propensity  for  crime.  This  theory  recognizes  that  Aboriginal  concepts  of  justice  and  non- 
Aboriginal  concepts  of  justice  are  often  in  conflict  and  that  Aboriginal  people  coming  before 
the  courts  are  often  unfamiliar  with  the  concepts  of  justice  which  are  “new”  to  them.  As  well, 
this  theory  recognizes  that  the  non-Aboriginal  justice  system  is  generally  unaware  of 
Aboriginal  culture  and  thus  often  interprets  the  behaviour  of  Aboriginal  people  incorrectly. 

There  are  any  number  of  examples  of  this  phenomenon.  As  has  often  been  noted,  many 
Aboriginal  languages  have  no  words  that  are  synonymous  with  “guilt”  or  “innocence”.  This 
language  problem  goes  to  the  heart  of  the  differences  between  Aboriginal  and  non-Aboriginal 
justice  systems.  Sometimes,  significant  cultural  differences  are  non-verbal.  Rupert  Ross  has 


Bridging  the  Cultural  Divide,  supra,  note  1,  at  39-53. 

These  differing  concepts  of  justice  are  themselves  rooted  in  what  has  often  been  described  as  differing 
worldviews.  Unfortunately,  there  is  not  room  in  this  report  to  examine  these  differing  worldviews.  The  first  two 
chapters  of  Bridging  the  Cultural  Divide  ibid.,  address  this  issue  as  it  relates  specifically  to  justice,  as  does  the 
Commission’s  Roundtable  on  Justice.  There  are  many  other  books  and  articles  on  this  topic. 
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written  that,  for  many  Cree  in  northern  Ontario,  to  look  a  person  directly  in  the  eye  is  a  sign 
of  disrespect.  In  non- Aboriginal  society,  however,  failure  to  look  a  person  in  the  eye  is  viewed 
as  evidence  of  evasiveness  and  mendacity.  The  impact  of  this  cultural  difference  is  very  great 
when  judges  and  juries  unconsciously  use  non-Aboriginal  cultural  indicators  to  evaluate  the 
testimony  of  traditional  Cree  people.  In  such  a  case,  a  sign  of  respect  can  be  interpreted  in 
exactly  the  opposite  way  to  the  great  detriment  of  Aboriginal  accused  persons  and  Aboriginal 
victims  of  crime.49 

Unfamiliarity  with  the  cultural  basis  of  the  non-Aboriginal  justice  system  is  not  simply  an 
issue  for  Aboriginal  people  in  northern  Ontario  or  those  who  are  not  familiar  with  English  or 
French.  In  a  studj  undertaken  for  the  Native  Canadian  Centre  of  Toronto  in  1989,  a  Toronto 
judge  stated  that: 5 

unfortunately,  Indians  are  the  ideal  accused  in  the  courts.  They  are  quick  to  accept  blame  for  their 
offences  and  they  accept  the  punishment  very  passively.  In  many  ways  they  appear  to  be  the  victims 
of  the  system. 

The  primary  response  to  the  problem  of  culture-clash  has  been  the  development  of 
Aboriginal-specific  programming  that  is  designed  to  assist  Aboriginal  persons  involved  with 
the  law  to  better  understand  their  rights  and  the  processes  they  are  involved  with.  These 
programs  also  often  include  the  provision  of  cross-cultural  training  to  justice  personnel.  These 
programs  are  generally  referred  to  as  “indigenization  programs”.  As  described  by  the  Royal 
Commission  on  Aboriginal  Peoples:51 

These  programs  attempt  to  make  the  current  justice  system  ...more  hospitable  to  Aboriginal  people. 
These  programs  do  not  attempt  to  substantively  change  the  way  Aboriginal  people  are  dealt  with  by 
the  justice  system.  They  do,  however,  attempt  to  lessen  the  feelings  of  alienation  experienced  during 
this  interaction.  Philosophically,  these  programs  start  from  the  premise  that  all  people  living  in 
Canada  should  be  subject  to  the  same  justice  system,  but  that  special  measures  may  have  to  be  taken 
to  make  that  system  understandable  and  comfortable  to  Aboriginal  people  who  come  to  it  from  a 
different  perspective. 

Examples  of  indigenization  programs  in  Ontario  include  the  Aboriginal  Courtworker 
Program,  the  Native  Justices  of  the  Peace  Program,  cross-cultural  training  programs  and 
Aboriginal-specific  legal  service  organizations  such  as  Nishnawbe-Aski  Legal  Services  and 
Aboriginal  Legal  Services  of  Toronto.  A  review  of  Table  5  in  the  previous  section,  indicates 
that,  in  Ontario,  92  percent  of  the  funds  provided  for  Aboriginal-specific  justice  initiatives  go 
to  indigenization  programs.52 

One  of  the  criticisms  of  the  culture-clash  model  is  that,  while  it  does  not  take  sides  as  to 
which  cultural  approach  to  justice  is  better,  its  emphasis  is  solely  on  making  Aboriginal  people 
more  comfortable  with  the  non-Aboriginal  system.  As  Judge  Murray  Sinclair,  co-chair  of  the 
Aboriginal  Justice  Inquiry  in  Manitoba,  has  stated:53 


Rupert  Ross,  Dancing  With  a  Ghost  (Markham,  Ont.:  Octopus  Publishing  Group,  1992)  at  4. 

A  Review  of  Justice  Services  to  Native  People  in  Metropolitan  Toronto ,  supra,  note  10,  at  36. 

Bridging  the  Cultural  Divide,  supra,  note  1,  at  93. 

See  section  4  for  a  breakdown  of  the  province’s  spending  in  this  area. 

M.  Sinclair,  “Aboriginal  Peoples,  Justice  and  the  Law”,  in  Continuing  Poundmaker  and  Riel’s  Quest,  supra, 
note  44,  at  75. 
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Many  times  I  have  heard  people  ask:  ‘What  is  it  about  Aboriginal  people  that  causes  them  to  behave 
like  that?’  Such  a  question  suggests  the  problem  lies  within  the  Aboriginal  person  or  with  his  or  her 
community.  That,  almost  inevitably,  leads  one  to  conclude  that  the  answer  lies  in  trying  to  change 
the  Aboriginal  person  or  his  or  her  community.  As  a  result,  almost  all  our  efforts  at  reform  have 
centered  on  informing  or  educating  Aboriginal  people  about  the  justice  system,  on  finding  ways  to 
get  them  to  ‘connect’  with  the  system  or  on  finding  ways  to  make  it  easier  for  them  to  find  their  way 
through  it.  ...  It  is  time  to  question  whether  at  least  some  of  the  problem  lies  in  the  way  we  do 
business  within  the  justice  system.  Perhaps  the  question  should  be  restated  as  ‘what  is  wrong  with 
our  justice  system  that  Aboriginal  people  find  it  so  alienating’? 

The  latter  approach  to  dealing  with  the  culture-clash  between  systems  suggested  by  Judge 
Sinclair  leads  to  different  types  of  initiatives.  These  initiatives  attempt  to  create  justice 
programs  that  address  the  needs  of  Aboriginal  people.  We  have  described  the  nature  of  these 
programs  in  the  last  section  and  will  return  to  them  when  we  discuss  colonialism  as  a  cause  of 
over-representation . 

There  are  some  significant  problems  with  the  culture-clash  model  as  an  explanation  for 
Aboriginal  over-representation.  The  theory  seems  best  able  to  explain  over-representation  in 
remote  northern  communities  where  Aboriginal  language  and  culture  is  strong.  It  seems  less 
applicable  to  the  situation  of  urban  Aboriginal  people  and  those  living  on  southern  reserves. 
Many  of  these  people  will  have  as  much,  if  not  greater,  familiarity  with  non- Aboriginal  culture 
as  with  Aboriginal  culture. 

It  would  be  terribly  wrong  to  assume  that  all  Aboriginal  people  living  in  urban  areas  or  on 
reserves  in  the  south  are  not  aware  of  Aboriginal  culture.  However,  a  review  of  some  statistics 
from  Aboriginal  Legal  Services  of  Toronto’s  adult  criminal  diversion  project  (the  Community 
Council)  illustrates  the  limitations  of  the  culture-clash  theory  in  explaining  the  involvement  of 
Aboriginal  people  with  the  criminal  justice  system. 

To  the  end  of  1996,  352  different  people  had  been  admitted  into  the  project.  Demographic 
statistics  on  project  participants  showed  that  over  51  percent  of  those  admitted  had  lived  in 
Toronto  for  over  five  years— 32  percent  of  them  having  lived  in  the  city  over  ten  years.  It 
would  be  difficult  to  make  the  case  that  all  of  these  people  were  unfamiliar  or  uncomfortable 
with  non- Aboriginal  culture.  Similarly,  the  statistics  show  that  43  percent  of  those  coming  into 
the  project  had  been  adopted  or  placed  in  the  care  of  a  child  welfare  authority.  While  we 
cannot  assume  that  all  of  these  placements  were  to  non- Aboriginal  settings,  we  can  assume  that 
the  great  majority  were  to  such  homes.  Once  again,  those  individuals  would  have  become  very 
familiar  with  non- Aboriginal  culture  during  their  placements.  Indeed,  for  those  who  were 
adopted  at  a  very  young  age  into  non- Aboriginal  homes,  their  only  cultural  experience  would 
likely  be  that  of  non- Aboriginal  society.  Finally,  the  statistics  show  that  61  percent  of  those 
involved  in  the  project  had  no  contact  with  the  Aboriginal  community  in  Toronto  at  all.54 

While  there  is  certainly  some  merit  in  the  culture-clash  explanation  for  Aboriginal  over¬ 
representation,  on  its  own,  the  theory  does  not  seem  sufficient  to  explain  the  significant  levels 
of  Aboriginal  involvement  with  the  justice  system,  particularly  in  urban  areas  and  in  the  south 
in  general.  As  a  result,  we  must  look  to  other  theories. 


54 


Aboriginal  Legal  Services  of  Toronto,  Demographic  and  Case  Statistics  3rd  Quarter,  1996/97  Fiscal  Year 
(Toronto:  1997). 
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(b)  Socio-Economic 

The  socio-economic  theory  explains  Aboriginal  over-representation  as  a  by-product  of 
poverty.  Carol  La  Prairie  has  been  one  of  the  strongest  advocates  of  this  theory.  In  an 
unpublished  paper  in  1988,  after  reviewing  the  existing  work  on  over-representation,  La 

Prairie  stated: 5 

What  the  early  Task  Forces  and  studies  failed  to  recognize  or  did  not  want  to  address,  was  that  the 

disproportionate  representation  of  Native  people  as  offenders  in  the  system,  was  not  tied  exclusively 

to  culture  conflict  but  was  grounded  primarily  in  socio-economic  marginality  and  deprivation. 

There  is  a  great  deal  of  force  in  this  argument.  As  can  be  seen  from  a  study  of  jail 
populations  all  over  the  world,  those  people  who  are  incarcerated  are  always 
disproportionately  drawn  from  the  ranks  of  the  poor.  A  look  at  those  in  any  family  court  in  the 
province  will  also  show  that  parents  who  live  in  poverty  are  more  likely  to  be  involved  in 
child-protection  hearings  than  parents  with  greater  means. 

Much  of  La  Prairie’s  work  has  focussed  on  identifying  poverty  as  the  main  determinant 
for  Aboriginal  over-representation.  The  significance  of  this  theory  is  that  if  over-representation 
is  best  seen  as  a  byproduct  of  poverty,  then  the  solutions  to  the  problem  will  not  come  from 
culturally  specific  justice  programming,  but  from  initiatives  that  help  move  Aboriginal  people 
up  from  the  economic  basement.  La  Prairie’s  criticism  of  indigenization  programs  is  that  since 
they  do  little  to  address  socio-economic  marginalization  they  will  not  substantively  address 
problems  of  over-representation.  Her  greater  concern  is  that  a  concentration  on  such  programs 
will  channel  efforts  away  from  initiatives  that  will  address  the  real  problems  of  poverty. 

If  over-representation  is  seen  as  a  socio-economic  issue,  then  in  terms  of  provision  of 
legal  services  for  Aboriginal  people,  the  current  legal  aid  delivery  system  would  seem  to  be 
the  most  appropriate.  Legal  aid  ensures  that  those  who  are  unable  to  pay  for  legal  assistance 
but  who  face  the  more  severe  consequences  of  conviction  of  a  criminal  offence  or  a  child- 
protection  hearing  have  legal  counsel.  Since  legal  aid  is  targeted  to  the  poorest  members  of 
society,  then  Aboriginal  people  benefit  in  direct  proportion  to  their  need  as  poor  people.  While 
culturally  appropriate  programming  may  make  Aboriginal  people  feel  more  comfortable  and 
less  alienated,  the  existence  or  non-existence  of  such  programs  will,  under  this  theory,  have 
little  impact  on  preventing  people  from  becoming  enmeshed  in  the  system. 

This  theory  would  suggest  that  over-representation  will  only  be  addressed  if  emphasis  is 
placed  on  initiatives  designed  to  develop  economic  self-sufficiency  among  Aboriginal 
communities  both  on  reserves  and  in  urban  areas.  There  is  certainly  much  to  recommend  the 
socio-economic  theory  as  an  explanation  for  over-representation.  As  noted  above,  it  is 
grounded  on  the  oft-ignored  reality  that  poverty  is  the  defining  characteristic  of  the  majority  of 
those  involved  with  the  criminal  and  child-welfare  justice  systems. 

The  problem  with  this  theory  is  that  it  does  not  address  why  it  is  that  Aboriginal  people 
have  been  found  at  the  bottom  of  the  socio-economic  ladder  since  such  statistics  have  been 
kept.  The  theory  does  not  look  at  what  has  occurred  to  make  “Aboriginal  people  poor  beyond 
poverty”,57  in  the  words  of  the  Royal  Commission  on  Aboriginal  Peoples.  The  reason  that  it  is 


Carol  La  Prairie,  Native  Criminal  Justice  Programs,  An  Overview  (1988)  [unpublished],  at  3,  cited  in  Bridging 
the  Cultural  Divide ,  supra ,  note  1,  at  42. 

La  Prairie,  ibid.,  at  3. 

Bridging  the  Cultural  Divide ,  supra,  note  1,  at  46. 
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important  to  examine  the  causes  behind  the  poor  socio-economic  status  of  Aboriginal  people  is 
that,  as  with  issues  of  over-representation  in  the  justice  system,  without  understanding  the 
causes,  it  will  be  difficult  to  develop  meaningful  solutions. 

(c)  Colonialism 

There  is  not  the  space  in  this  report  to  review  the  history  of  relations  between  Aboriginal 
and  non-Aboriginal  society  in  Canada.  Suffice  it  to  say  that,  for  at  least  the  last  100  to  150 
years,  the  dominant  theme  of  government  policy  has,  often  explicitly,  been  the  extinction  of 
Aboriginal  people  as  a  distinct  group  and  their  integration  into  mainstream  Canadian  society. 

It  might  be  argued  that  the  experience  of  Aboriginal  people  in  this  regard  is  no  different 
from  that  of  any  other  multi-cultural  or  ethnic  group  in  Canada.  Canada  has  always  sought  to 
create  a  country  through  what  might  be  described  as  the  knitting  together  of  a  multicultural 
quilt. 

Aboriginal  people,  however,  are  not  simply  another  part  of  the  multicultural,  multi-ethnic 
fabric  of  the  country.  Rather,  Aboriginal  people  are  the  first  peoples  of  Canada.  Aboriginal 
people  were  here  when  explorers  from  Europe  “discovered”  the  country.  This  historic  reality 
means  that  Aboriginal  people  have  always  had  a  different  relationship  to  Canadian 
governments— federal  and  provincial— than  others  who  came  to  the  country  following  its 
settlement  by  those  from  western  Europe.  This  relationship  is  now  recognized  in  the  Canadian 
Constitution  in  sections  35  and  25. 

This  constitutional  recognition  of  the  special  place  of  Aboriginal  people,  however,  is  a 
relatively  recent  phenomenon.  A  review  of  government  actions  with  relation  to  Aboriginal 
people  over  time  illustrates  a  conscious  policy  to  forcibly  assimilate  Aboriginal  people  and  to 
destroy  Aboriginal  culture.  This  policy  was  by  no  means  unique  to  Canada— it  is  the  policy 
carried  out  by  governments  around  the  world  when  dealing  with  existing  indigenous 
populations,  and  is  referred  to  as  colonialism. 

In  Canada,  evidence  of  colonial  practices  are  ubiquitous.  They  can  be  seen  in  Criminal 
Code  provisions  that  criminalized  Aboriginal  spiritual  practices  such  as  the  Sun  Dance  and  the 
Potlatch;  the  residential  school  experience  where  Aboriginal  children  were  taken  from  their 
families,  sent  hundreds  or  thousands  of  miles  away  to  school,  and  forbidden  to  speak  their 
language  or  follow  their  cultural  teachings;59  the  “sixties  sweep”  when  provincial  children’s 
aid  societies  were  given  jurisdiction  to  enter  reserve  lands  and  almost  an  entire  generation  of 
children  were  removed  from  their  homes  and  raised  by  non-Aboriginal  families;  and,  finally, 
the  Indian  Act  itself,  which  placed  control  over  the  actions  of  Aboriginal  people  in  the  hands  of 
Indian  agents,  prevented  Aboriginal  people  from  leaving  the  reserve  without  prior  permission 
from  the  Indian  agent,  prevented  Aboriginal  people  from  owning  businesses,  and  made  it 
illegal  for  Aboriginal  people  to  contest  government  actions  involving  them  in  court. 

Ultimately,  colonial  policies  were  a  failure— they  were  not  capable  of  destroying 
Aboriginal  culture.  The  policies  were  capable  however  of  destroying  the  lives  of  thousands 
upon  thousands  of  Aboriginal  people.  It  is  the  legacy  of  colonialism  that  best  explains 
Aboriginal  over-representation. 


The  first  volume  of  the  final  report  of  the  Royal  Commission  on  Aboriginal  Peoples— Looking  Forward,  Looking 
Back,  supra ,  note  4 — is  a  useful  reference  source  for  this  aspect  of  Canadian  history. 

As  non-Aboriginal  society  is  now  discovering,  for  many  Aboriginal  people  the  residential  school  experience  also 
included  physical  and  sexual  abuse. 
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It  is  difficult  for  many  non-Aboriginal  Canadians  to  accept  the  reality  of  our  colonial 
relations  with  Aboriginal  people.  While  Aboriginal  people  have  long  protested  against  this 
treatment,  awareness  of  it  by  non-Aboriginal  people  has  been  slow  in  coming.  Over  the  past 
decade,  however,  there  has  been  an  increased  realization  of  the  impact  of  colonial  practices. 
This  has  been  particularly  true  with  regard  to  government-appointed  bodies  looking  at  issues  of 
justice  in  relation  to  Aboriginal  people. 

In  Ontario,  the  Osnaburgh/Windigo  Justice  Review  Committee  stated: 60 

The  arrival  of  Europeans  produced  a  profound  effect  on  [the  First  Nations]  societies  and  their  way  of 
life.  One  need  only  travel  to  the  four  First  Nations  communities  involved  in  this  report  to  realize  that 
the  First  Nations  people  have  become  dispossessed— the  fourth  world.... Stripped  of  their  land,  some 
First  Nations  people  are  forced  to  exist  in  communities  that  are  not  viable  and  often  the  only  reaction 
to  situations  of  despair,  poverty  and  powerlessness  manifests  itself  in  alcoholism,  substance  abuse, 
family  violence  and  suicide  to  name  but  a  few.  Such  responses  may  even  be  a  ‘sane’  reaction  to  these 
oppressive  living  conditions.  It  is  a  national  shame  and  a  calamity  on  our  own  doorstep. 

While  this  report  addresses  the  justice  system  it  is  but  a  flash  point  where  the  two  cultures  come  in 
poignant  conflict.  The  Euro-Canadian  justice  system  espouses  alien  values  and  imposes  irrelevant 
structures  on  First  Nations  communities.  The  justice  system,  in  all  of  its  manifestations  from  police 
through  the  courts  to  corrections,  is  seen  as  a  foreign  one  designed  to  continue  the  cycle  of  poverty 
and  powerlessness.  It  is  evident  that  the  frustration  of  the  First  Nations  communities  is  internalized; 
the  victims,  faced  with  what  they  experience  as  a  repressive  and  racist  society,  victimize  themselves. 
In  most  cases,  both  victim  and  offender  are  First  Nations  people.  They  kill  and  injure  each  other  and 
may  kill  and  injure  themselves,  having  a  suicide  rate  several  times  a  non-Native  average  in  Canada. 

The  clash  of  the  two  cultures  has  been  exacerbated  by  the  attempts  of  the  Euro-Canadian  justice 
system  to  adjust  the  problems  faced  by  the  First  Nations  people.  It  lacks  legitimacy  in  their  eyes.  It 
is  seen  as  a  very  repressive  system  and  as  an  adjunct  to  ensuring  the  continuing  dominance  of  Euro- 
Canadian  society.... Any  attempt  to  reform  the  justice  system  must  address  this  central  fact;  the 
continuing  subjugation  of  First  Nations  people. 

The  Aboriginal  Justice  Inquiry  in  Manitoba  concluded:61 

From  our  review  of  the  information  available  to  us,  including  the  nature  of  the  crimes  committed  by 
Aboriginal  people,  and  after  hearing  the  hundreds  of  submissions  presented  to  us  in  the  course  of  our 
hearings,  we  believe  that  the  relatively  higher  rates  of  crime  among  Aboriginal  people  are  a  result  of 
the  despair,  dependency,  anger,  frustration  and  sense  of  injustice  prevalent  in  Aboriginal 
communities,  stemming  from  the  cultural  and  community  breakdown  that  has  occurred  over  the  past 
century. 

62 

Finally,  in  their  report  on  justice,  the  Royal  Commission  on  Aboriginal  Peoples  stated: 

[W]e  are  of  the  opinion  that  locating  the  root  causes  of  Aboriginal  crime  in  the  history  of 
colonialism,  and  understanding  its  continuing  effects,  points  unambiguously  towards  the  critical  need 
for  a  new  relationship  which  rejects  each  and  every  assumption  underlying  colonial  relationships 
between  Aboriginal  peoples  and  the  non-Aboriginal  society. 


60 
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Report  of  the  Osnaburgh/Windigo  Tribal  Council  Justice  Review  Committee  (1990)  at  4-6. 
Report  of  the  Aboriginal  Justice  Inquiry  of  Manitoba,  supra ,  note  2,  Vol.  1,  at  91. 
Bridging  the  Cultural  Divide,  supra,  note  1,  at  52-53. 
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Locating  the  root  causes  of  Aboriginal  crime  and  other  forms  of  social  disorder  in  the  history  of 
colonialism  has  other  important  implications  related  to  the  nature  of  the  interventions  which  are  most 
likely  to  bring  about  significant  changes  and  improvements  in  Aboriginal  peoples’  lives,  rather  than 
provide  merely  short-term  palliative  relief  or  aggravation  of  the  underlying  problems. 

Given  the  time  and  effort  put  in  by  those  involved  with  the  three  justice  reports  cited 
above,  it  would  be  difficult  to  argue  against  colonialism  as  the  major  cause  of  Aboriginal  over¬ 
representation.  While  not  ignoring  the  impact  of  the  culture-clash  between  Aboriginal  and  non- 
Aboriginal  society  nor  the  socio-economic  realities  confronting  Aboriginal  people,  this  report 
agrees  with  the  conclusions  of  others  before  it,  that  the  experience  of  colonialism  best  explains 
Aboriginal  over-representation. 

Given  this  conclusion,  what  programs  might  be  put  in  place  to  reduce  Aboriginal  over¬ 
representation?  Without  taking  away  the  need  for  programs  that  provide  Aboriginal  people 
with  assistance  in  dealing  with  the  court  system,  both  through  courtworkers  and  counsel,  it  is 
hard  to  see  how  reliance  on  a  legal  system  that  is  rooted  in  the  colonial  system  that  has  led  to 
the  problems  faced  by  Aboriginal  people  can  lead  to  real  change. 

More  promising  developments  can  be  expected  from  justice  projects  that  are  developed 
specifically  to  meet  the  needs  of  Aboriginal  people  in  conflict  with  the  law.  The  submission  to 
the  Ontario  Legal  Aid  Review  on  Behalf  of  Members  of  the  Toronto  Aboriginal  Community 
stated:63 

It  is  the  Aboriginal  community  itself  that  knows  best  how  to  meet  the  legal  service  needs  of  the 
community.  The  legal  aid  plan  must  allow  the  Aboriginal  community  to  take  the  lead  role  in 
determining  the  needs  and  how  to  address  them. 

In  its  submission  to  the  Ontario  Legal  Aid  Review  the  Ontario  Federation  of  Indian 
Friendship  Centres  stated:64 

Aboriginal  people  must  be  given  the  opportunity  to  implement  and  utilize  different  methods  of 
coming  to  decisions  which  results  in  meeting  the  needs  of  all  community  members.  Aboriginal 
people  must  be  given  the  opportunity  to  strive  for  a  healing  and  restorative  process  rather  than  a 
punitive  one. 

Earlier  in  this  chapter,  reference  was  made  to  demographic  statistics  from  the  Community 
Council  project  indicating  that  a  significant  number  of  people  entering  the  program  would 
appear  to  be  estranged  from  the  Aboriginal  community.  While  this  might  seem  problematic  if 
the  rationale  for  alternative  justice  projects  was  simply  the  culture-clash  argument  outlined 
above,  the  figures  make  much  more  sense  when  these  projects  are  seen  as  a  response  to  the 
experience  of  colonialism.  In  this  context  it  is  precisely  those  people  who  are,  for  whatever 
reason,  marginalized  from  Aboriginal  culture  who  are  most  in  need  of  healing  and  re¬ 
integration  into  the  community.  Indeed,  the  Community  Council  statistics  would  suggest  that 
one  of  the  prime  indicators  of  criminal  behaviour  among  Aboriginal  people  in  Toronto  is  the 


Submission  to  the  Ontario  Legal  Aid  Review  on  Behalf  of  Members  of  the  Toronto  Aboriginal  Community, 
supra ,  note  30,  at  3. 

Ontario  Federation  of  Indian  Friendship  Centres,  Re:  Response  to  Public  Consultation  Paper  (Toronto: 
March  25,  1997),  at  2. 
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experience  of  adoption  or  placement  in  a  foster  home— one  of  the  most  significant  aspects  of 
colonial  activity.65 

6.  THE  SERVICE  DELIVERY  FRAMEWORK  FOR  URBAN  ABORIGINAL 
PEOPLE  AND  ABORIGINAL  PEOPLE  ON  SOUTHERN  RESERVES 

(a)  First  Principles 

The  development  of  any  comprehensive  service  delivery  program  to  address  the  legal 
needs  of  Aboriginal  people,  wherever  they  live,  must  be  based  on  three  first  principles— 
flexibility,  community  control,  and  accessibility. 

The  first  two  components,  flexibility  and  community  control,  are  linked.  Putting  these 
concepts  into  practice  means  that  Aboriginal  communities  should  be  able  to  decide  what 
services  they  wish  to  have  and  how  they  wish  those  services  delivered.  The  imposition  of  a 
“one-size- fits -all”  model  will  fail.  As  noted  earlier  in  this  report,  when  Aboriginal 
communities  address  the  development  of  alternative  justice  programs,  they  do  so  in  many 
different  ways.  It  would  be  wrong  to  say  that  one  approach  is  better  than  another;  rather  the 
various  approaches  respond  to  the  particular  needs  and  resources  available  in  the  particular 
community.  It  would  be  terribly  ironic— although  given  historical  precedents  not  surprising— if 
non-Aboriginal  governments  prescribed  the  manner  in  which  Aboriginal  communities  were  to 
arrange  the  provision  of  legal  services  in  order  to  address  the  damage  done  to  these 
communities  by  colonial  practices.  The  Royal  Commission  on  Aboriginal  Peoples  emphasized 
this  point  in  its  justice  report,  stating:66 

There  can  be  no  one  model  of  justice  development.  Any  attempt  to  force  Aboriginal  nations  and 
communities  to  develop  justice  projects  along  particular  lines  will  fail.  This  sort  of  regimentation  is 
totally  at  odds  with  the  representations  that  were  made  before  us...  As  communities  seek  to  develop 
their  own  justice  systems  they  will  do  so  on  an  evolutionary  basis,  beginning  with  those  areas  they 
feel  are  important  for  them  to  address... In  many  ways  this  is  a  simple  point— nevertheless,  it  is  one 
that  is  often  ignored  by  federal,  provincial  and  territorial  government  officials.  Allowing  Aboriginal 
nations  and  communities  this  freedom  is  at  the  heart  of  self-determination.  It  cannot  be  considered 
any  type  of  self-government  or  self-determination  when  a  nation  or  a  community  is  told  it  can  only 
exercise  a  right  in  a  particular  direction.  We  have  been  impressed  by  the  diversity  of  programs 
developed  across  the  country.  It  is  only  through  such  diversity  that  other  Aboriginal  nations  and 
communities  can  learn  about  possible  directions  for  their  own  justice  initiatives. 

At  the  same  time,  accessibility  to  legal  services  must  also  be  a  cornerstone  to  any  service 
delivery  model.  The  concepts  of  flexibility  and  community  control  are  not  necessarily 
antithetical  to  the  issue  jf  accessibility;  however,  they  may,  on  occasion,  come  into  conflict. 
Accessibility  does  not  mean  that  every  Aboriginal  person  in  a  particular  community  has  an 
unfettered  right  to  access  to  every  justice  program  a  community  has  to  offer. 

For  example,  it  might  be  that  a  person,  through  his  or  her  conduct,  has  been  disqualified 
from  participating  in  an  alternative  justice  project.  In  Toronto,  a  person  who  does  not  carry  out 
the  decision  of  the  Community  Council  in  his  or  her  case  cannot  come  back  to  the  Council  if 


This  conclusion  is  supported  by  other  studies  as  well.  Bridging  the  Cultural  Divide  cites  a  study  undertaken  by 
Ken  Noskiye  of  the  Prince  Albert  Native  Awareness  Group.  Noskiye  surveyed  the  Aboriginal  prisoners  in  the 
Prince  Albert  Penitentiary  in  Prince  Albert  Saskatchewan  and  found  that  95%  of  inmates  had  been  in  either  a 
foster  home  or  a  group  home:  Bridging  the  Cultural  Divide,  supra,  note  1,  at  129. 
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charged  with  a  subsequent  criminal  offence.  This  sort  of  rule  makes  a  great  deal  of  sense.  If  a 
person  has  indicated  no  interest  in  doing  the  work  necessary  to  address  the  root  causes  of  his  or 
her  criminal  behaviour,  then  it  would  be  pointless  to  allow  that  person  back  into  that  project. 

On  the  other  hand,  the  fact  that  a  person  is  not  eligible  for  the  Community  Council  project 
does  not  mean  that  he  or  she  does  not  have  access  to  other  services  at  Aboriginal  Legal 
Services.  To  carry  on  with  the  earlier  example,  although  not  able  to  enter  the  Community 
Council  program,  a  person  would  still  be  able  to  use  the  services  of  the  courtworker,  or  if  the 
matter  were,  for  example,  a  landlord-tenant  issue— the  services  of  the  legal  clinic.  Failure  to 
complete  the  Council  decision  would  not  disentitle  the  person  to  other  types  of  legal  services. 

Most  importantly,  the  person  would  always  have  access  to  the  services  of  the  legal  aid 
plan,  to  the  extent  that  the  plan  would  cover  the  particular  matter  in  issue.  It  may  be  that  an 
Aboriginal  person  has  conducted  himself  in  such  a  manner  that  Aboriginal  community  agencies 
no  longer  wish  to  deal  with  him;  that  is,  and  should  be,  their  choice.  If  the  individual, 
however,  is  facing  incarceration  as  a  result  of  his  alleged  actions,  then  nothing  should  disentitle 
him  to  the  services  of  counsel. 

(b)  Current  Reserve  and  Urban  Governance  Structures67 

The  reserve  system  that  is  in  place  in  Canada  is  one  of  the  more  visible  vestiges  of 
Canada’s  colonial  relations  with  Aboriginal  people.  Geoffrey  York  describes  the  development 
of  the  reserve  system  in  his  book  The  Dispossessed :68 

The  reserves  were  created  to  remove  Indians  from  the  path  of  white  settlement  and  to  assimilate 
them  by  transforming  them  into  farmers.  In  some  cases,  the  reserves  were  still  blocking  urban 
growth  and  industrial  development,  so  they  were  expropriated  and  relocated.  In  the  end,  most  of  the 
reserves  were  too  small  and  infertile  to  permit  any  significant  amount  of  farming. 

The  Indian  Act  not  only  imposed  the  reserve  requirement  on  Aboriginal  people,  it  also 
specified  the  manner  of  governance  on  reserves.  Under  the  Indian  Act ,  reserves  were  to  elect  a 
chief  and  council.  The  method  of  election  was  to  be  the  one-man  (literally)  one-vote  system  in 
place  in  non- Aboriginal  Canada.  This  system  of  electing  chiefs  was  not  one  that  had  any 
support  in  Aboriginal  tradition.  Perhaps,  over  time,  Aboriginal  nations  would  have  adopted 
aspects  of  the  Western  electoral  system— we  will  never  know.  What  we  do  know  is  that  the 
electoral  system,  imposed  upon  an  artificially  small  group  of  Aboriginal  people  constituted  as  a 
“band”  under  the  Indian  Act,  did  not  always  lead  to  a  more  democratic  or  fairer  system  of 
governance. 

The  very  act  of  imposing  elected  officials  on  some  reserves  split  some  communities  so 
badly  that  the  rifts  have  not  yet  healed.  In  other  communities,  the  small  number  of  band 
members  means  that  elections  are  often  contests  between  one,  two,  or  three  families  for 
control  and  power. 

All  of  this  is  not  to  say  that  there  are  not  very  progressive  chiefs  and  councils  that  have 
worked  hard  to  unite  their  communities  and  to  address  the  problems  that  face  their  people. 


In  its  report,  the  Royal  Commission  on  Aboriginal  Peoples,  ibid.,  spent  a  great  deal  of  time  proposing  a  new 
governance  structure  for  Aboriginal  peoples.  The  Commission  recommended  the  reinvigoration  of  the  concept  of 
the  Aboriginal  nation.  It  would  be  the  Aboriginal  nation,  rather  than  the  individual  reserve  or  First  Nation 
community,  that  would  be  the  locus  of  power.  The  Commission  also  recommended  a  recognition  of  the  distinct 
nature  of  urban  Aboriginal  communities.  At  the  present  time,  there  appears  to  be  little  interest  on  the  part  of 
federal  or  provincial  governments  in  looking  at  these  new  models  of  Aboriginal  governance. 

Geoffrey  York,  The  Dispossessed  (London:  Vintage,  1990)  at  57-58. 
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However,  even  on  the  most  progressive  reserves,  the  small  population  and  the  lack  of 
resources  on  the  reserve  itself  make  progress  agonizingly  slow.  York  states:69 

In  1981,  a  federal  memorandum  admitted  that  the  government’s  policies  had  created  ‘dependent  and 

alienated  Indian  societies  which  demonstrate  many  of  the  characteristics  of  underdeveloped  nations  in 

Africa,  Asia  and  Latin  America’. 

As  noted  in  section  2  of  this  report,  while  there  is  a  tendency  to  see  Aboriginal  people  as 
living  primarily  on  reserves,  the  Aboriginal  population  of  Canada  is  becoming  increasingly 
urbanized.  Toronto  is  now  the  largest  Aboriginal  community  in  Canada. 

Despite  its  growth,  there  has  been  little  recognition  by  governments  of  the  urban 
Aboriginal  reality.  In  urban  areas,  governments  have  funded  specific  Aboriginal  agencies 
generally  on  a  project-by-project  basis.  Most  Ontario  cities  with  a  significant  Aboriginal 
population  have  an  Indian  friendship  centre,  which  is  often  the  main,  or  only,  focus  for 
Aboriginal-specific  activity  in  the  city. 

Metro  Toronto  has  probably  the  largest  and  most  diverse  range  of  Aboriginal  service 
organizations  in  the  province.  It  is  estimated  that  there  are  over  40  Aboriginal-specific 
organizations  providing  a  range  of  programs  and  services  from  theatre  to  music  to  health  to 
education  to  law.  In  general  these  services  are  provided  by  nonprofit  organizations  with  a 
board  of  directors  elected  by  the  members  of  the  organization.  Organizations  in  the  city  have 
no  guarantee  of  stable  or  ongoing  funding. 

It  must  always  be  kept  in  mind  that  the  distinction  between  reserve-based  and  urban 
Aboriginal  populations  is  not  always  clear-cut.  One  reason  for  this  is  because  Aboriginal 
people  living  on  reserve  often  visit  urban  areas  or  move  to  urban  areas  for  a  number  of  years 
and  then  return  to  the  reserve,  and  vice-versa. 

The  other  reason  why  the  city /reserve  distinction  is  often  blurred  is  because,  particularly 
in  the  south,  many  reserves  are  located  very  close  to  urban  centres.  This  proximity  means  that 
legal  matters  arising  on  the  reserve— criminal,  family— are  dealt  with  in  courts  in  urban 
centres.  The  proximity  also  means  that  often  Aboriginal  people  living  on  reserve  will  come 
into  the  city  where  they  encounter  problems  with  the  legal  system. 

Where  the  city  has  a  courtworker  program,  the  courtworkers  will  assist  all  Aboriginal 
people  appearing  in  the  city’s  courts.  In  some  cases,  courtworkers  travel  to  smaller  towns 
where  there  is  no  friendship  centre  but  where  the  court  is  near  a  reserve. 

Development  of  alternative  justice  programs  have  taken  different  approaches  to  the 
reserve/city  dichotomy.  In  Toronto,  all  Aboriginal  people  are  eligible  for  entry  into  the 
Community  Council  program.  Toronto  is  not  geographically  near  any  particular  reserve, 
however,  and  it  cannot  be  said  that  Aboriginal  people  from  any  one  reserve  make  up  the 
majority  of  residents  of  the  city  or  clients  passing  through  court. 

There  are  a  number  of  reserves  near  the  city  of  Sault  Ste.  Marie;  one  of  these  is  the 
Garden  River  First  Nation.  The  Garden  River  First  Nation  has  developed  an  alternative  justice 
program  that  deals  exclusively  with  members  of  the  First  Nation.  In  this  program,  members  of 
the  Garden  River  First  Nation  going  through  court  in  Sault  Ste.  Marie  (or  any  court  in  the 
Algoma  District  for  that  matter)  are  eligible  for  entry  into  the  program.  Aboriginal  people  not 
from  that  First  Nation  must  proceed  through  the  courts  in  the  regular  fashion. 
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Another  approach  is  being  taken  in  Thunder  Bay.  As  with  Sault  Ste.  Marie,  there  are  a 
number  of  reserves  near  the  city  and  one  reserve,  Fort  William,  virtually  within  the  city’s 
borders.  This  year,  the  Thunder  Bay  Indian  Friendship  Centre  will  begin  an  alternative  justice 
program  known  provisionally  as  the  Aboriginal  Community  Council  Project.  All  Aboriginal 
people  going  through  the  criminal  courts  in  Thunder  Bay  will  be  eligible  for  entry  into  the 
program.  The  project  is  currently  in  discussion  with  the  Fort  William  First  Nation  as  to  what 
relationship  the  project  will  have  with  the  reserve. 

7.  PROPOSED  COMPREHENSIVE  SERVICE  DELIVERY  MODEL  TO  MEET 
THE  JUSTICE  NEEDS  OF  ABORIGINAL  PEOPLE  IN  URBAN  AREAS  AND  ON 
SOUTHERN  RESERVES 

In  developing  a  comprehensive  service  delivery  model  to  meet  the  justice  needs  of 
Aboriginal  people  in  urban  areas  and  on  southern  reserves,  a  number  of  factors  must  be  kept  in 
mind.  As  outlined  in  the  previous  section,  the  development  of  any  model  must  keep  at  its  core 
the  three  principles  of  flexibility,  community  control,  and  access  to  service.  As  well,  for  the 
model  to  have  any  relevance,  it  must  fit  within  the  current  political  realities  facing  urban 
Aboriginal  communities  and  southern  reserves.  While  the  model  must  be  able  to  respond  to  the 
needs  of  Aboriginal  people  involved  in  the  justice  system,  this  response  must  go  beyond 
indigenization  programs. 

The  representations  made  to  this  Review  by  Aboriginal  organizations  have  all  stressed  the 
need  for  Aboriginal  control  of  the  development  of  alternatives  that  meet  the  needs  of 
Aboriginal  people.  This  is  in  keeping  with  the  understanding  that  the  problems  of  Aboriginal 
over-representation  in  the  justice  system  can  ultimately  only  be  addressed  by  programs  that 
respond  to  the  impact  of  colonialism. 

This  is  not  to  demean  the  importance  of  programs  such  as  the  Aboriginal  courtworkers. 

70 

As  the  Royal  Commission  on  Aboriginal  Peoples  stated: 

While  the  role  of  the  court  worker  may  well  change  in  Aboriginal  nations  and  communities  that 
develop  their  own  distinct  justice  systems,  the  need  for  such  individuals  will  likely  remain.  In 
addition,  the  experience  that  court  workers  have  gained  in  the  non-Aboriginal  justice  system  gives 
them  a  unique  and  vital  perspective  in  justice  in  general  that  will  be  of  great  benefit  in  the 
development  of  Aboriginal  alternatives. 

(a)  Aboriginal  Legal  Services  Centres 

In  looking  at  the  history  of  Aboriginal  Legal  Services  of  Toronto  earlier  in  this  report,  the 
proposal  originally  developed  for  the  agency,  arising  from  a  study  undertaken  by  the  Native 
Canadian  Centre  on  the  legal  needs  of  Aboriginal  people  in  Toronto,  was  outlined.  The  vision 
of  a  truly  comprehensive  one-stop  legal  services  centre  for  Aboriginal  people  as  developed  in 
that  report  is  one  that  should  serve  as  a  model  in  this  area. 

It  is  therefore  recommended  that  one-stop  Aboriginal  legal  services  centres,  comprised  of 
courtworkers,  a  legal  clinic  providing  poverty-law  services,  and  criminal  and  family  staff 
lawyers,  be  established  in  all  Ontario  urban  centres  with  significant  Aboriginal  populations. 
Since  these  centres  will  likely  act  as  the  source  for  the  development  of  alternative  justice 
projects,  the  province  should  increase  the  funds  available  for  such  projects. 
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In  many  ways,  this  proposed  model  is  most  similar  to  the  situation  currently  in  Toronto 
where  courtworkers,  a  legal  clinic,  and  an  alternative  justice  program  are  all  housed  under  one 
roof.  The  significant  addition  to  this  model  are  criminal  and  family  law  staff  lawyers. 

This  proposed  service  delivery  model  does  not  suggest  that  every  urban  Aboriginal 
community  need  establish  a  distinct  legal  services  organization.  As  noted  earlier  in  this  report, 
with  the  exception  of  Toronto,  all  Aboriginal  courtworker  programs  are  currently  housed  in 
friendship  centres.  In  Toronto,  the  Native  Canadian  Centre,  the  home  of  courtworkers  since 
the  1960s,  felt  that  a  distinct  one-stop  legal  services  organization  was  required  to  meet  the 
needs  of  the  community.  In  other  urban  centres,  however,  this  service  could  continue  to  be 
offered  by  and  at  the  friendship  centre.  The  decision  about  how  best  to  deliver  services  is  one 
that  should  be  made  by  the  community  itself. 

(b)  Service  to  Reserves  by  Aboriginal  Legal  Services  Centres 

The  recommendation  to  create  one-stop  legal  services  centres  for  Aboriginal  people  in 
urban  centres  is  not  intended  to  restrict  access  to  legal  services  to  Aboriginal  people  on 
reserves  in  the  south.  In  fact,  this  recommendation  would  increase  access  because  the  legal 
services  centres  would  explicitly  have  in  their  mandate  service  to  nearby  reserves.  Residents  of 
southern  reserves  currently  have  no  ready  access  to  legal  services,  except  in  some  cases,  to 
courtworkers. 

This  service  to  the  reserves  could  occur  in  two  ways.  Either  satellite  offices  could  be 
located  on  reserve  or  those  people  on  reserve  could  come  to  the  legal  services  centre  in  the 
city.  In  order  to  facilitate  access,  the  legal  services  centre  should  have  a  limited  800  number 
service  so  that  reserve  residents  would  not  incur  long-distance  charges  when  phoning  for 
information. 

The  decision  about  whether  or  not  a  satellite  office  should  be  in  place  on  a  reserve  is  a 
decision  for  each  reserve  to  make.  This  decision  will  be  made  by  the  chief  and  council.  Given 
the  principle  of  access  to  services,  however,  a  decision  by  chief  and  council  to  not  permit  a 
satellite  office  on  reserve  would  not  disentitle  residents  to  service.  Instead,  residents  could  go 
to  the  legal  services  centre  in  the  city. 

Given  the  number  of  reserves  in  southern  Ontario  and  the  generally  small  population  of 
these  reserves,  it  does  not  make  sense  to  put  a  legal  services  centre  on  every  reserve.  By 
encouraging  the  use  of  satellite  offices  and  explicitly  giving  these  offices  the  mandate  to  serve 
the  residents  of  the  reserve,  the  needs  of  those  living  on  reserve  should  be  met. 

In  some  cases,  satellite  offices  might  be  staffed  one  or  two  days  a  week.  In  other  cases, 
where  the  population  warrants— such  as,  for  example,  Six  Nations— the  satellite  office  might 
be  staffed  on  a  full-time  basis. 

By  expanding  the  provision  of  services  to  those  on  reserve,  the  target  population  base  of 
the  legal  services  centres  would  be  greatly  expanded.  Some  of  the  legal  needs  of  reserve 
residents  would  mirror  those  of  the  urban  Aboriginal  population;  other  issues  will  likely  be 
unique  to  those  living  on  reserve. 

(c)  Criminal  and  Family  Law  as  Part  of  Aboriginal  Legal  Services 
Centres 

This  report  makes  the  assumption  that  one  of  the  outcomes  of  the  Legal  Aid  Review  will 
be  the  establishment  of  a  staff  model  program  for  the  delivery  of  legal  aid  services  in  the  area 
of  criminal  and  family  law.  If  this  is  indeed  the  case,  then  regardless  of  what  other  service 
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delivery  mechanisms  are  put  in  place  for  the  general  public,  criminal  and  family  law  staff 
lawyers  should  be  a  part  of  every  Aboriginal  legal  services  centre. 

Given  the  rationale  for  one-stop  legal  services  centres  for  Aboriginal  people,  it  only  makes 
sense  that,  if  criminal  and  family  law  staff  lawyers  are  to  be  part  of  the  legal  aid  mix  in 
Ontario,  these  lawyers  should  be  part  of  the  legal  services  centre. 

The  placement  of  criminal  and  family  staff  lawyers  at  the  legal  services  centre  will  avoid 
many  of  the  pitfalls  identified  earlier  in  this  report  regarding  quality  of  legal  service  to 
Aboriginal  people.  These  lawyers  would  be  able  to  work  as  part  of  a  team  with  the  other  staff 
at  the  centre  and  thus  would  have  access  to  information  about  services  available  to  clients  that 
they  would  not  have  if  they  were  housed  separately.  These  lawyers  would  also  be  more  aware 
of  the  cultural  nuances  involved  in  representing  Aboriginal  people  properly.  Finally,  these 
lawyers  would  also  be  able  to  easily  work  with  alternative  justice  programs  if  they  are  in  place 
in  that  community. 

It  cannot  be  assumed  that  the  criminal  and  family  staff  lawyers  at  the  Aboriginal  legal 
services  centre  will  deal  with  the  needs  of  every  Aboriginal  person  requiring  the  services  of 
counsel.  The  volume  of  cases  may  well  be  such  that  it  would  be  impossible  for  the  staff 
lawyers  to  provide  any  type  of  quality  service  if  they  were  required  to  deal  with  every  client 
coming  through  the  door.  As  a  result,  it  is  likely  that  some  Aboriginal  clients  will  have  to  be 
served  by  staff  lawyers  not  associated  with  the  legal  services  centre.  For  this  reason,  it  is 
recommended  that  legal  services  centre  staff  provide  training  to  those  staff  lawyers  not 
working  at  the  centre  on  the  services  available  to  Aboriginal  clients  in  the  community  and 
some  of  the  specific  needs  of  Aboriginal  clients. 

Given  the  multiplicity  of  legal  problems  that  many  clients  have,  it  only  makes  sense  that 
they  be  able  to  receive  as  many  services  as  possible  in  one  location.  The  more  clients  are  asked 
to  go  to  one  place  and  then  another  to  access  services,  the  more  likely  it  will  be  that  the  client 
will  fall  through  the  cracks. 

The  provision  of  criminal  and  family  law  services  by  lawyers  specifically  designated  to  do 
so  is  preferable  to  expanding  the  mandate  of  legal  clinics  to  take  on  these  matters.  The 
experience  of  the  legal  clinic  at  Aboriginal  Legal  Services  of  Toronto  and  those  northern 
clinics  with  a  large  Aboriginal  client  base  clearly  demonstrate  the  need  for  “poverty  law” 
services.  An  expansion  of  the  clinic  mandate,  particularly  without  significant  new  resources  in 
terms  of  personnel,  would  overwhelm  the  resources  of  the  clinic.  Given  the  level  of  expertise 
needed  in  the  areas  of  criminal  and  family  law,  it  makes  a  great  deal  of  sense  to  have  these 
services  provided  by  legal  specialists,  working  as  members  of  a  larger  team. 

(d)  Relationship  With  Existing  Legal  Clinics 

For  southern  communities,  the  inclusion  in  the  legal  services  centre  of  a  legal  clinic 
providing  poverty  law  services  will  cause  no  significant  disruption  to  existing  clinics.  As  the 
experience  in  Toronto  shows,  even  where  legal  clinics  are  located  physically  in  areas  where 
Aboriginal  people  live,  these  clinics  will  not  serve  a  significant  number  of  Aboriginal  people. 
Thus  the  addition  of  a  legal  clinic  providing  poverty  law  services  to  Aboriginal  people  will  in 
no  way  duplicate  services,  but  rather  will  allow  a  population  that  is  underserved  to  be  reached. 

In  urban  areas  in  the  north,  however,  the  situation  may  be  different.  Many  of  the  legal 
clinics  in  northern  Ontario,  while  not  exclusively  Aboriginal  clinics,  have  Aboriginal  board 
members  and  serve  the  needs  of  a  significant  number  of  Aboriginal  clients.  In  their  response  to 
the  Legal  Aid  Review,  the  Thunder  Bay  Indian  Friendship  Centre  made  specific  mention  of  the 
services  provided  by  the  Kinna  Aweya  Legal  Clinic  to  Aboriginal  people  in  Thunder  Bay  and 
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asked  that  the  mandate  of  the  clinic  be  expanded  to  include  family  law  matters.71  On  the  other 
hand,  the  submission  to  the  Legal  Aid  Review  from  the  Ne-Chee  Friendship  Centre  in  Kenora 
recommended  the  establishment  of  an  Aboriginal  legal  clinic  in  the  city72  even  though  there  is 
an  existing  clinic.  For  this  reason,  the  relationship  between  clinics,  courtworkers,  and 
friendship  centres  regarding  the  delivery  of  legal  services  to  Aboriginal  people  in  northern 
cities,  should  be  the  subject  of  discussion  between  service  providers  and  the  community.  The 
results  of  these  discussions  should  be  respected. 

(e)  Additional  Courtwork  Programs 

Not  all  urban  centres  with  friendship  centres  have  Aboriginal  courtworkers.  In  southern 
Ontario,  Barrie,  Kingston,  Midland,  Ottawa,  Peterborough,  and  Windsor  are  all  without  these 
services.  Clearly,  the  development  of  one-stop  legal  services  centres  in  these  areas  cannot 
occur  without  the  provision  of  courtwork  services.  The  discussion  below  regarding  the  funding 
of  Aboriginal  legal  services  centres  will  touch  on  how  such  services  can  be  provided. 

(0  The  Needs  of  Inuit  People  in  Ottawa 

Before  moving  to  discussions  of  funding  and  governance  of  these  centres,  there  must  be 
special  mention  of  the  significant  Inuit  community  in  Ottawa.  It  is  estimated  that  the  Inuit 
population  in  Ottawa  is  over  500. 73  While  this  might  not  seem  like  a  large  number,  500  people 
is  an  above-average  size  for  an  Inuit  community  in  the  north.  Due  to  the  unique  language  and 
cultural  needs  of  Inuit  people,  they  tend  not  to  use  the  services  and  facilities  of  Odawa 
Friendship  Centre  in  Ottawa.  Instead,  an  Inuit  centre— Tungasuvingat  Inuit— provides 
Friendship  Centre  services  for  the  Inuit  community.  Among  the  services  provided  are 
counselling  and  advocacy  services.  One  lawyer  in  Ottawa  with  a  familiarity  with  the 
community  provides  pro  bono  legal  services  in  the  areas  of  child  welfare,  child  custody, 
children’s  aid,  housing,  education,  etc.,  through  the  centre.  The  creation  of  a  legal  services 
centre  for  Aboriginal  people  in  Ottawa  must  include  services  for  Inuit  people.  The 
development  of  an  Aboriginal  legal  services  centre  in  Ottawa  must  therefore  include  significant 
and  meaningful  participation  by  the  Ottawa  Inuit  community. 

(g)  Alternative  Justice  Projects 

Having  comprehensive  Aboriginal  legal  services  centres  will  make  it  easier  for  alternative 
justice  programs  to  develop  and  to  flourish.  Staff  from  a  number  of  areas  can  work  together  on 
developing  proposals  and  bringing  them  to  fruition.  Where  there  are  reserves  near  the  urban 
centre,  access  to  an  alternative  justice  program  could  allow  clients  from  the  reserve  to  choose 
program  options  that  are  based  in  the  city  or  on  the  reserve. 

The  availability  of  alternative  justice  projects  at  the  legal  services  centre  will  allow  for 
early  identification  of  clients  by  courtworkers  and  staff  criminal  lawyers.  Such  early 
identification  will  result  in  less  court  time  being  spent  on  matters  that  are  better  addressed  in  a 
different  forum,  and  will  free  up  time  for  criminal  staff  lawyers  to  work  on  cases  that  are  not 
amenable  to  alternative  dispositions. 


Thunder  Bay  Indian  Friendship  Centre  submission,  supra ,  note  31,  at  4. 

Ne-Chee  Friendship  Centre,  Re:  Submission  to  the  Legal  Aid  Program  Review  Panel  (May  5,  1997)  at  3. 

This  figure  is  an  estimate  since,  as  noted  earlier  in  this  report.  Statistics  Canada  does  not  feel  their  figures  for 
Ottawa  are  statistically  valid. 
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There  is  no  question  that  additional  funds  are  required  for  the  development  of  Aboriginal 
alternative  justice  projects.  As  the  statistics  cited  earlier  in  this  report  show,  the  costs  to  the 
system  of  charging  and  jailing  Aboriginal  people  are  well  out  of  proportion  to  their  population. 
Alternative  justice  projects  that  provide  a  real  potential  to  break  the  street-jail-street  revolving 
door,  which  so  many  Aboriginal  people  find  themselves  in,  would  not  only  be  in  the  interests 
of  Aboriginal  people,  but  also  of  the  communities  in  which  they  live.  To  the  extent  that  these 
projects  are  able  to  address  the  root  causes  of  anti-social  behaviour  in  ways  that  jails  cannot, 
they  could  also  result  in  significant  cost  savings  to  the  province. 

Currently  all  Aboriginal  justice  programs  are  administered  through  the  Aboriginal  Issues 
Group  at  the  Ministry  of  the  Attorney  General.  Even  if  the  Group  had  adequate  funding  for  all 
proposals  coming  before  it,  the  mandate  of  the  Ministry  of  the  Attorney  General  means  that 
projects  that  are  not  aimed  specifically  at  the  criminal  justice  system  are  not  within  its  purview. 
A  number  of  years  ago,  Aboriginal  Legal  Services  of  Toronto  developed  a  Child  Welfare 
Community  Council  program.  The  program  was  to  provide  an  alternative  to  child  protection 
hearings  under  the  Child  and  Family  Services  Act.  The  program  had  the  support  of  Native 
Child  and  Family  Services  of  Toronto,  the  Children’s  Aid  Society  of  Metropolitan  Toronto, 
and  the  Catholic  Children’s  Aid  Society  of  Metropolitan  Toronto.  Initially,  ALST  sought  only 
$20,000  for  the  program’s  first  year  of  operation. 

The  Ministry  of  Community  and  Social  Services  felt  they  could  not  fund  the  program  as  it 
was  related  more  to  courts  and  the  administration  of  justice,  and  the  Ministry  of  the  Attorney 
General  said  they  could  not  fund  the  project  because  it  dealt  with  child  welfare  matters  which 
were  best  seen  as  an  issue  for  the  Ministry  of  Community  and  Social  Services.  The  Ontario 
Legal  Aid  Plan,  which  funds  mediation  programs  and  would  be  one  of  the  main  beneficiaries 
of  a  program  that  reduced  the  number  of  child  protection  hearings  involving  parents  of  little  or 
no  means,  stated  that  they  could  not  fund  the  program  because  it  was  outside  of  their  mandate. 
As  a  result  of  this  lack  of  coordinated  effort  among  government  ministries,  an  alternative 
dispute  resolution  program  with  significant  potential  and  support  was  still-born.  It  is  therefore 
recommended  that  the  province,  significantly  increase  the  funds  it  makes  available  for 
Aboriginal  alternative  justice  projects  and  expand  the  criteria  for  such  programs  beyond 
criminal  law. 

(h)  Funding 

Ideally,  one  would  hope  that  the  province  would  provide  a  dedicated  pool  of  funds  for 
Aboriginal  legal  services  centres  and  allow  them  to  determine  the  allocation  of  funds  in 
response  to  the  needs  of  their  particular  community.  As  was  outlined  in  section  2,  the  province 
currently  spends  over  $44,000,000  just  providing  legal  aid,  corrections,  and  probation  services 
to  Aboriginal  people.  Providing  legal  services  centres  with  access  to  some  of  those  funds, 
particularly  to  develop  alternative  justice  projects,  would  likely  be  of  much  greater  benefit  to 
Aboriginal  people  and  to  the  community  at  large. 

At  least  initially,  however,  it  is  expected  that  funds  for  Aboriginal  legal  services  centres 
would  come  from  a  variety  of  sources.  Courtwork  programs  would  continue  to  be  funded,  on  a 
cost-shared  basis,  with  the  federal  government.  The  poverty  law  functions  of  the  centre  would 
continue  to  be  funded  by  the  Clinic  Funding  Committee  of  the  Ontario  Legal  Aid  Plan  or  by 
whatever  body  takes  on  these  responsibilities  as  a  result  of  this  Legal  Aid  Review.  The 
criminal  and  family  staff  lawyers  would  be  funded  by  the  body  that  is  put  in  place  to  fund  these 
services.  Finally,  alternative  justice  programs  would  be  funded  by  the  Aboriginal  Issues  Group 
or  a  new  body  established  to  fund  these  initiatives. 
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The  provision  of  a  wide  range  of  legal  services  in  one  location  allows  for  the  potential  for 
cost-sharing  between  programs  that  do  not  currently  exist.  For  example,  a  legal  services  centre 
might  combine  the  functions  of  a  courtworker  and  a  community  legal  worker.  In  smaller 
communities  this  would  allow  for  a  full  range  of  services  to  be  provided  with  a  smaller  staff 
complement  than  in  larger  centres.  It  is  also  possible  that  in  cities  where  there  is  a  law  school, 
i.e.,  Ottawa,  Windsor,  Kingston,  and  London,  a  collaboration  between  the  Aboriginal  legal 
services  centre  and  the  law  school  could  allow  for  the  provision  of  some  services.  It  should  not 
be  expected,  however,  that  the  bulk  of  legal  work  at  the  centres  can  or  should  be  provided  by 
students. 

In  some  cases,  the  proximity  of  friendship  centres  and  reserves  might  mean  that  a  more 
regional  legal  services  centre  would  be  established.  This  might  be  particularly  appropriate  for 
the  Barrie/Midland  area  which  currently  does  not  have  a  courtwork  program  at  all.  In  addition 
to  serving  these  two  communities,  the  legal  services  centre  could  also  serve  the  reserves  in  the 
area  (Rama,  Wahta). 

(I)  Governance 

The  activities  of  the  legal  services  centre  would  be  governed  by  a  board  of  directors 
elected  by  members  of  the  organization.  As  with  any  nonprofit  organization,  the  board  would 
have  the  power  to  set  criteria  for  membership.  In  some  cases,  membership  may  be  restricted  to 
Aboriginal  people;  in  other  cases,  membership  may  be  open  to  everyone.  Similarly,  the 
organization  may  have  bylaws  in  place  that  require  a  certain  percentage  of  board  members  to 
be  Aboriginal  people,  or  perhaps  to  be  residents  of  one  or  more  nearby  reserves.  These  are 
decisions  that  are  best  made  by  the  organization  itself. 

Ideally,  one  organization  would  oversee  all  of  the  activities  of  the  legal  services  centre.  If 
the  centre  were  part  of  the  services  of  the  friendship  centre,  then  the  board  of  the  friendship 
centre,  or  a  subcommittee  of  the  board,  would  be  responsible  for  the  legal  services  activities. 
As  noted  earlier  in  this  report,  the  Clinic  Funding  Committee  has  now  required  that  Aboriginal 
Legal  Services  of  Toronto  become  two  organizations  due  to  potential  liability  concerns  arising 
out  of  funding  uncertainties  of  non-legal  clinic  activities.74  A  commitment  for  the  funding  of 
Aboriginal  justice  programs  would  alleviate  the  need  for  legal  services  centres  to  create  a 
multiplicity  of  incorporated  entities  with  identical  boards  of  directors  to  deliver  services. 

The  board  would  be  responsible  for  setting  policies  for  service  delivery.  In  the  case  of 
criminal  and  family  staff  lawyers,  the  legal  services  centres  should  have  the  authority  to  hire 
and  supervise  these  lawyers.  While  funding  for  these  positions  would  likely  come  from 
whatever  part  of  the  Legal  Aid  Plan  was  responsible  for  this  area,  given  the  specific  client 
group  that  these  lawyers  would  be  serving,  the  centre  itself  should  be  able  to  choose  what 
individuals  they  feel  could  best  deliver  these  services.  In  addition,  the  board  should  be  able  to 
determine  what  the  priorities  would  be  for  the  organization  in  the  delivery  of  criminal  and 
family  law  services.  For  example,  given  the  significance  of  bail  hearings  to  Aboriginal 
accused,  the  centre  might  direct  that  one  lawyer  attend  at  court  a  certain  number  of  mornings  a 
week  solely  to  represent  clients  at  bail  hearings. 


The  concern  of  Clinic  Funding  was  that  a  withdrawal  of  funding  by  the  province  to  a  non-clinic  program  of  the 
organization  might  make  it  difficult  for  the  organization  to  meet  its  obligations  in  terms  of  rent,  etc.  In  addition, 
liabilities  incurred  as  a  result  of  the  cancellation  of  programs  would  still  remain  the  responsibility  of  the 
organization,  leading  to  the  possibility  that  funds  provided  by  Clinic  Funding  would  have  to  go  to  cover  non-clinic 
expenses  in  order  that  the  organization  could  continue  to  operate. 
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8.  CONCLUSION 

(1)  In  developing  a  service  delivery  framework  for  legal  services  for  Aboriginal 
people,  the  principles  of  flexibility,  community  control  and  accessibility  must  be 
maintained.  Flexibility  and  community  control  mean  that  Aboriginal  communities 
should  have  the  lead  role  in  the  development  of  legal  service  delivery  models.  A 
“one-size  fits  all”  approach  should  be  rejected.  The  principle  of  accessibility  means 
that  all  Aboriginal  persons  seeking  legal  assistance  should  have  access  to  such 
assistance. 

(2)  The  paper  recommends  that  comprehensive  one-stop  Aboriginal  legal  services 
centres  be  developed  in  urban  areas  with  significant  Aboriginal  populations. 
Aboriginal  legal  services  centres  would  include  court  workers,  a  legal  clinic 
providing  “poverty  law”  services,  and  criminal  and  family  law  staff  lawyers.  These 
Aboriginal  legal  services  centres  would  also  likely  be  the  focus  for  the  development 
of  alternative  justice  projects  as  well.  These  centres  may  be  independent 
organizations  or  may  be  part  of  existing  Aboriginal  organizations  such  as  friendship 
centres. 

(3)  While  located  in  urban  areas,  the  Aboriginal  legal  services  centres  will  be  explicitly 
mandated  to  provide  services  to  nearby  reserves.  This  service  could  be  by  way  of 
satellite  offices  on  reserve  (if  permitted  by  the  chief  and  council  of  the  reserve)  or 
reserve  residents  could  access  the  services  at  the  main  office. 

(4)  This  paper  assumes  that  there  will  be  the  establishment  of  a  staff  model  program  for 
the  delivery  of  criminal  and  family  law.  Criminal  and  family  staff  lawyers  should  be 
a  part  of  every  Aboriginal  legal  services  centre.  The  placement  of  these  staff  lawyers 
at  Aboriginal  legal  services  centres  will  address  many  of  the  concerns  with  regard  to 
access  and  quality  of  legal  service.  The  provision  of  these  services  by  specialized 
lawyers  is  preferable  to  expanding  the  mandate  of  legal  clinics  to  take  on  these 
matters.  An  expansion  of  the  clinic  mandate,  particularly  without  significant  new 
resources  in  terms  of  personnel,  would  overwhelm  the  resources  of  the  clinic. 

(5)  For  southern  communities,  the  inclusion  in  the  Aboriginal  legal  services  centres  of 
legal  clinics  providing  poverty  law  services  will  cause  no  significant  duplication  of 
service  with  existing  legal  clinics.  Existing  legal  clinics  do  not  generally  deal  with 
urban  Aboriginal  residents  and  virtually  never  deal  with  those  people  living  on 
reserve.  In  urban  areas  in  the  north  however,  many  of  the  legal  clinics  have 
Aboriginal  board  members  and  serve  the  needs  of  a  significant  number  of  Aboriginal 
clients.  For  this  reason,  the  relationship  between  clinics,  courtworkers,  and  friendship 
centres  regarding  the  delivery  of  legal  services  to  Aboriginal  people  in  northern 
cities,  should  be  the  subject  of  discussion  between  service  providers  and  the 
community.  The  results  of  these  discussions  should  be  respected. 

(6)  Not  all  urban  centres  with  friendship  centres  have  Aboriginal  courtworkers.  The 
development  of  one-stop  legal  services  centres  in  these  areas  cannot  occur  without 
the  provision  of  courtwork  services. 

(7)  It  is  estimated  that  the  Inuit  population  in  Ottawa  is  over  500.  While  this  might  not 
seem  like  a  large  number,  500  people  is  an  above-average  size  for  an  Inuit 
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community  in  the  north.  The  development  of  an  Aboriginal  legal  services  centre  in 
Ottawa  must  therefore  include  significant  and  meaningful  participation  by  the 
Ottawa  Inuit  community. 

(8)  The  existence  of  Aboriginal  legal  services  centres  will  make  it  easier  for  alternative 
justice  programs  to  develop  and  to  flourish.  Staff  from  a  number  of  areas  will  be  able 
to  work  together  on  developing  proposals  and  bringing  them  to  fruition.  There  is  no 
question  that  additional  funds  will  be  required  for  the  development  of  such  projects. 
The  paper  recommends  that  the  province  significantly  increase  the  funds  it  makes 
available  for  Aboriginal  alternative  justice  projects  and  expand  the  criteria  for  such 
projects  beyond  criminal  law. 

(9)  Ideally,  a  dedicated  pool  of  funds  for  Aboriginal  legal  services  centres  would  be 
established.  At  least  initially,  however,  it  is  expected  that  funds  for  Aboriginal  legal 
services  centres  would  come  from  a  variety  of  existing  sources.  An  advantage  of  the 
provision  of  a  wide  range  of  legal  services  in  one  location  is  the  potential  for  cost¬ 
sharing  between  programs.  In  smaller  communities  this  would  allow  for  a  full  range 
of  services  to  be  provided  with  a  smaller  staff  complement  than  in  larger  centres.  It  is 
also  possible  that  in  cities  where  there  is  a  law  school,  i.e.,  Ottawa,  Windsor, 
Kingston,  London,  there  could  be  some  collaboration  between  the  Aboriginal  legal 
services  centre  and  the  law  school,  although  it  should  not  be  expected  that  the  bulk 
of  legal  work  can  or  should  be  provided  by  students.  In  some  cases,  the  proximity  of 
friendship  centres  and  reserves  might  mean  that  a  more  regional  legal  services  centre 
would  be  established. 

( 1 0)  The  activities  of  the  legal  services  centre  would  be  governed  by  a  board  of  directors 
elected  by  members  of  the  organization.  The  board  would  be  responsible  for  setting 
policies  for  service  delivery.  In  the  case  of  criminal  and  family  law  staff  lawyers, 
legal  services  centres  should  have  the  authority  to  hire  and  supervise  these  lawyers. 

(11)  The  imposition  of  the  $25  legal  aid  application  fee  for  non- welfare  recipients  has 
had  an  impact  on  reducing  access  to  services  by  the  homeless,  those  in  shelters  and 
the  working  poor.  Aboriginal  service  providers  also  report  that  the  $25  fee  is  not 
being  waived  in  all  cases  where  the  applicant  is  in  receipt  of  social  assistance.  This 
paper  recommends  rescinding  the  application  fee. 

(12)  In  the  area  of  criminal  law,  the  cancellation  by  the  province  of  funding  for  the  Bail 
Program,  combined  with  the  decision  of  the  Legal  Aid  Plan  to  cease  issuing 
certificates  for  bail  hearings,  has  had  a  dramatic  effect  on  Aboriginal  people.  The 
cancellation  of  the  Bail  Program  and  certificates  for  bail  hearings  means  that  access 
to  justice  is  illusory  for  many  Aboriginal  (and  non- Aboriginal)  people.  This  paper 
recommends  that  the  province  reinstate  funding  to  the  Bail  Program. 


NORMATIVE  JUSTIFICATIONS  FOR  THE  PROVISION 

OF  LEGAL  AID 

David  Dyzenhaus* 


It  is  only  when  laws  are  tested,  whether  in  the  courts  of  justice  or  the  court  of  public 
opinion,  in  the  light  of  real  experiences,  that  those  making  the  laws  can  see  the  true  impact  on 
the  neediest  who  are  affected  in  unique  ways  by  our  legal  system.  ...  Testing  laws  and 
procedures  for  their  impact  on  the  most  disadvantaged  is  not  a  challenge  to  the  civil  authority, 
but  a  bulwark  of  the  rule  of  law. 

The  Honourable  Roy  McMurtry,  Chief  Justice  of  Ontario. 
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1.  INTRODUCTION 

This  essay  seeks  to  disinter  the  normative  justification  for  legal  aid.  I  shall  argue  that  there 
is  but  one  basic  justification  and  it  flows  out  of  the  state’s  commitment  to  the  rule  of  law.  This 
fact  has  important  practical  consequences  for  institutional  design,  especially  in  a  world  where 
the  amount  of  money  available  to  any  legal  aid  scheme  is  likely  to  be  capped.  One  might  think 
that  a  natural  path  of  progression  in  such  an  inquiry  would  first  identify  the  values  or  interests 
at  stake  in  particular  legal  domains,  for  example,  the  domain  of  criminal  law,  the  domain  of 
family  law,  the  domain  of  civil  law,  and  so  on.  One  would  then  establish  an  order  for  these 
values  and  rank  the  relative  weight  of  claims  on  legal  aid  services  from  each  domain  against 
every  other.  In  accordance  with  that  order,  one  could  then  divide  up  any  legal  aid  budget 
between  the  domains.  Alternatively,  one  could  start  off  by  abstracting  from  particular  legal 
domains,  identifying  the  range  of  interests  which  legal  aid  generally  serves,  ranking  these 
interests,  and  one  could  then  produce  a  ranking  that  could  be  applied  within  each  domain. 


I  thank  John  McCamus,  Cheryl  Misak,  Janet  Mosher,  Kent  Roach,  Hamish  Stewart,  and  Michael  Trebilcock  for 
comments  on  drafts  of  this  essay.  Most  of  all  I  thank  my  research  assistant  Lisa  Austin  both  for  help  with  the 
initial  research  for  this  project  and  (more  importantly)  for  the  superb  set  of  comments  she  prepared  on  my 
penultimate  draft. 

“On  the  occasion  of  a  conference  to  mark  the  25th  Anniversary  of  Community  Legal  Clinics  in  Ontario”,  for 
Parkdale  Community  Legal  Services,  at  the  Sheraton  Hotel,  November  14,  1996. 
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Here  the  model  developed  by  Guido  Calabresi  and  Philip  Bobbit  in  Tragic  Choices  might 
seem  fruitful.  It  deals  with  problems  about  the  allocation  of  scarce  resources  by  suggesting  that 
one  must  understand  that  such  problems  occur  at  two  different  levels.  There  is  the  level  of 
global  or  first-order  decision-making  about  how  much  of  the  scarce  resource  will  be  produced 
(assuming  there  is  no  natural  limit).  Also  there  is  the  level  of  second-order  decision-making 
which  allocates  the  scarce  resource  among  competing  claims.  Tragedy  arises  because  some 
among  those  who  need  the  resource  will  be  excluded  whatever  set  of  values  one  adopts  to 
inform  allocation.  Calabresi  and  Bobbit  then  explore  methods  of  trying  to  cope  in  the  most 
rational  fashion  with  this  fact. 

While  there  is  no  doubt  that  legal  aid  is  a  scarce  resource  these  days,  the  tragic  choice 
model  fails  adequately  to  resolve  the  issue  of  how  to  allocate  this  particular  scarce  resource. 
The  failure  is,  however,  instructive.  It  tells  us  why  we  must  avoid  trying  to  divide  the  terrain 
of  the  normative  justifications  for  legal  aid  into  domains  set  by  standard  divisions  between 
areas  of  substantive  law  or  by  trying  to  establish  a  ranking  of  interests  abstracted  from 
particular  domains. 

That  is,  my  account  of  normative  justification  will  show  that  the  very  attempt— which  I 
will  call  the  box  approach— to  evaluate  normative  claims  arising  from  each  domain  against 
each  other  is  misguided.  The  same  grounds  will  show  that  an  attempt  at  an  abstract  ranking  is 
likely  to  go  awry.  The  reason  that  such  approaches  fail  is  that  to  conceptualize  the  issues  in  a 
way  bounded  by  the  domains  or  in  the  abstract  is  to  distort  the  normative  values  at  stake.  It 
follows  a  fortiori  that  trying  to  rank  claims  within  domains  or  boxes  is  also  a  flawed  approach. 

However,  the  failure  of  such  approaches  is  a  productive  one— it  puts  us  onto  a  normative 
path  which  has  fruitful  practical  consequences.  It  requires  us  to  recognize  that  the  values  legal 
aid  serves  are  plural.  The  principal  conclusion  we  can  draw  is  that  initial  funding  allocations 
should  be  highly  provisional,  subject  to  an  ongoing  institutionalized  process  of  evaluation  of 
which  an  integral  component  is  the  clinic  system. 

2.  THE  RULE  OF  LAW  AND  LEGAL  AID 

(a)  Some  Working  Assumptions 

4 

One  finds  in  Leviathan ,  Hobbes’s  classic  text  on  politics  and  law,  a  view  of  law  as  the 
positively  expressed  commands  of  a  legally  unlimited  political  sovereign,  who  has  the  power  to 
enforce  his  commands.  For  Hobbes,  the  rule  of  law  is  simply  the  rule  of  the  law  that  our 
sovereign  has  in  fact  proclaimed  to  us. 


(New  York:  W.W.  Norton  &  Co.,  1978). 

Ibid.,  at  17-19.  Brian  Barry  has  pointed  out  that  is  quite  difficult  to  determine  what  exacdy  makes  a  choice  a 
tragic  one  for  Calabresi  and  Bobbit:  “Tragic  Choices”,  in  Liberty  and  Justice:  Essays  in  Political  Theory  2 
(Oxford:  Clarendon  Press,  1991),  at  123-44.  Here  I  will  assume  that  one  does  not  need  a  decision  in  a  life  and 
death  situation  (their  standard  example)  for  the  situation  to  be  a  tragic  one.  All  one  needs  is  a  scarce  resource 
with  too  many  deserving  recipients,  all  of  whom  will  be  severely  affected  by  denial  of  access  to  the  resource. 

In  addition,  as  Barry  and  others  have  noted  (e.g.,  Jon  Elster,  Local  Justice:  How  Institutions  Allocate  Scarce 
Goods  and  Necessary  Burdens  (New  York:  Russell  Sage  Foundation,  1992),  at  9),  Calabresi’s  and  Bobbit’s  work 
can  be  read  as  a  critique  of  any  allocation  devices,  the  ground  being  that  no  principles  of  allocation  can  (in  a 
tragic  context)  conform  to  the  condition  of  publicity.  I  will  come  back  to  this  point  below. 

Thomas  Hobbes,  Leviathan,  C.B.  Macpherson  ed.  (London:  Penguin,  1985). 
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Hobbes  provides  us  with  a  useful  starting  point.  Although  his  view  of  law  as  the  product 
of  an  “uncommanded  commander”  is  perhaps  the  most  austere  in  the  western  tradition,  he 
recognizes  one  obligation  which  the  sovereign  has  to  meet  in  order  to  make  law.  The  law 
enacted  by  the  sovereign  must  meet  what  I  will  call  the  “publicity  condition”. 

The  condition  arises  because  the  promise  of  the  protection  of  the  law  for  which,  according 
to  Hobbes,  subjects  trade  their  obedience  to  sovereign  will,  is  empty  if  subjects  cannot  avail 
themselves  of  the  benefits  promised  them  by  particular  laws.  Subjects  must  both  know  their 
legal  entitlements  and  be  able  to  get  them  enforced.  Publicity  here  requires  more  than 
knowledge  of  legal  entitlements;  it  also  requires  effective  access  to  them.  Indeed,  one  should 
see  the  obligation  as  not  so  much  an  external  limit  on  the  sovereign’s  legal  power,  but  as  what 
the  sovereign  has  to  do  in  order  to  exercise  power  through  law. 

It  is  not,  I  think,  a  big  step  from  the  publicity  condition  to  an  obligation  on  governments  to 
provide  to  subjects  the  resources  necessary  both  to  know  the  law  and  to  get  access  to  it.  The 
more  complex  the  legal  regimes  that  governments  develop,  the  more  resources  they  should 
devote  to  attempts  to  meet  the  publicity  condition. 

By  starting  with  Hobbes,  I  hope  to  sidestep  to  some  extent  certain  contemporary  debates 
in  legal  and  political  philosophy.  Hobbes  is  helpful  here  because  his  message  is  that  the 
positive  law  provides  us  with  most  of  the  material  we  need  if  we  want  to  work  out  our  rights 
under  the  law.  I  say  “most”  because  my  claim  is  that  all  governments  are  under  an  obligation 
to  see  to  it  that  the  law  meets  the  publicity  condition  and  that  would  endow  those  subject  to  the 
law  with  some  kind  of  a  right.  I  would  hesitate,  however,  to  call  the  right  anything  like  a 
prepolitical  right  or  a  freestanding  moral  right,  since,  as  I  have  suggested,  the  right  inheres  in 
law  itself.  A  government  must  be  committed  to  making  law  before  it  becomes  subject  to  the 
publicity  condition.  However  once  law  is  made  on  a  topic,  the  publicity  condition  kicks  in. 

For  example,  on  this  approach,  the  discussion  of  the  right  to  legal  aid  in  securing  social 
assistance  under  an  existing  statute  need  not  at  the  outset  establish  a  free-standing  moral  right 
to  social  security.  This  discussion  gets  started  on  the  basis  of  the  situation  created  by  an 
existing  set  of  positive  entitlements. 

The  rights  I  will  be  concerned  with  have  been  usefully  termed  “implicit  rights”,  a  term 
developed  in  this  context  by  David  Luban.5  The  rights  are  for  the  most  part  generated  by  the 
legal  order  we  have,  by  which  I  mean  both  the  legal  institutions  we  take  for  granted  as  well  as 
the  particular  positive  rules  enacted  by  legislatures  or  developed  by  courts  and  administrative 
agencies.  However,  making  these  rights  explicit  is  not  just  a  matter  of  interpreting  the  positive 
law;  it  requires  interpreting  what  Luban  terms  the  “legitimation  principles”  of  the  particular 
legal  order.  A  legitimation  principle  is  “an  unwritten  understanding  of  how  a  polity  should  be 
run,  one  which  perhaps  forms  a  presupposition  of  most  political  discourse,  but  which  will 
always  be  denied  by  some  people  ...”.6 

Of  course,  as  Luban  says,  such  an  interpretive  exercise  is  necessarily  evaluative  and 
controversial.  Still  I  will  argue  that  my  Hobbesian  approach  has  the  advantage  of  dealing 
productively  with  the  difficulties  of  the  kind  of  position  which  seeks  to  generate  its  account  of 
rights  of  whatever  kind  by  starting  with  a  substantive  theory  of  justice. 


David  Luban,  Lawyers  and  Justice  (Princeton,  N.J.:  Princeton  University  Press,  1988),  at  249-51. 
Ibid.,  at  251-52. 
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The  main  difficulty  here  is,  of  course,  the  controversial  nature  of  any  such  substantive 
position.  For  example,  the  justice  issue  at  stake  in  debates  about  the  provision  of  social 
assistance  is  contested  between  those  who  suppose  that  the  needy  in  our  society  have  a  right  to 
welfare  and  those  who  suppose  that  the  state’s  provision  of  welfare  is  a  public  charity  scheme, 
one  which  the  state  is  under  no  obligation  to  deliver. 

I  will  also  argue  that  a  Hobbesian  approach  deals  productively  with  certain  difficulties, 
exemplified  in  debates  between  deontologists  and  consequentialists.  In  the  present  context,  a 
deontological  position  would  seek  first  to  establish  a  set  of  individual  rights  which,  because  of 
some  intrinsic  quality  such  as  their  pre-political  nature,  are  rights  which  need  to  be  protected 
by  a  right  to  legal  aid.  A  consequentialist  position  would  seek  to  establish  those  occasions  on 
which  there  is  a  right  to  legal  aid  by  balancing  competing  interests  on  some  scale  of  social 
utility.  I  will  show  that  my  approach  requires  that  weight  be  appropriately  given  to  both 
deontological  and  consequentialist  considerations. 

There  is,  however,  no  straightforward  path  from  the  obligation  to  meet  the  publicity 
condition  to  the  conclusion  that  a  government  committed  to  the  rule  of  law  is  committed 
thereby  to  providing  resources  for  legal  aid.  Certainly,  the  rule  of  law  guarantees  those  subject 
to  its  rule  equal  access  to  that  rule.  When  those  subject  to  its  rule  are  deprived  of  its  benefits 
because  they  lack  access  to  the  law,  a  government  committed  to  the  rule  of  law  is  under  an 
obligation  to  provide  such  resources. 

However,  such  resources  are  costly  and  a  government  may  fmd  it  hard  to  live  up  to  its 
obligation  at  all  or  in  large  part.  To  that  extent,  its  commitment  to  the  rule  of  law  is  a 
promissory  note.  Even  if  a  government  is  not  in  this  unfortunate  position,  we  do  not  yet  have 
an  across-the-board  obligation  to  provide  legal  aid.  The  publicity  condition  calls  for  resources 
which  have  to  do  with  facilitating  access  to  the  law,  and  facilitating  access  does  not  always 
require,  and  may  even  militate  against,  funding  legal  aid. 

Consider  the  issue  of  legal  aid  for  applicants  for  social  assistance,  where  the  requirements 
for  eligibility  are  already  complex  and  likely  to  become  more  so  as  governments  experiment 
with  “workfare”  and  other  forms  of  combining  social  assistance  with  state-imposed 
responsibilities.  Here  the  solution  to  the  problem  of  access  could  arguably  be  one  that  excludes 
lawyers,  since  lawyers  sometimes  complicate  the  procedures  required  for  an  eligibility 
determination.  If  lawyers’  conduct  is  what  generates  their  indispensability,  then  it  might  seem 
that  the  solution  is  to  simplify  the  law  so  as  to  meet  the  publicity  condition  in  a  way  that  does 
so  without  the  cost  of  lawyers’  services.  However,  it  should  be  noted  that  such  simplification 
is  often  costly  in  other  ways. 

The  cost  may  be  to  those  in  need  if  a  government  greatly  reduces  the  level  at  which 
services  are  provided,  perhaps  approaching  the  point  where  such  services  hardly  exist. 
Alternatively,  the  cost  can  be  to  the  public  if  a  government  increases  the  level  of  services  so 
that  issues  of  eligibility  largely  vanish,  perhaps  to  the  point  whereeveryone  is  guaranteed  a 
mininum  income  sufficient  to  bring  one  well  above  a  poverty  line.  Neither  of  these  options 
seems  politically  feasible.  Consequently,  in  all  likelihood  social  assistance  legislation  will 
continue  to  exist  on  the  statute  books  in  a  sufficiently  complex  form  to  generate  an  argument 
for  legal  aid  for  those  who  would  otherwise  have  difficulty  presenting  their  case  for  eligibility. 


7 


Of  course,  it  is  part  of  the  political  debate  about  these  options  whether  the  preferred  option  will  indeed  present  a 
net  cost  or  saving. 
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To  a  large  extent,  this  essay  assumes  a  legal  world  where  the  complexity  of  the  law  is  not 
matched  by  the  personal  resources  of  many  of  those  subject  to  it  to  achieve  equal  or  even  any 
access  to  the  law  and  where  the  government  has  capped  the  funds  available  to  legal  aid.  My 
question  is  about  when  such  subjects  are  entitled  to  legal  aid,  because  (a)  without  such  aid  the 
law  to  which  they  are  subject  does  not  meet  the  publicity  condition,  and  (b)  the  interest  which 
they  have  in  access  to  the  law  justifies  state  funding  of  legal  aid. 

This  way  of  framing  the  inquiry  confines  it  largely  to  a  reactive  approach  to  legal 
problems,  to  cure  rather  than  to  prevent.  I  do  not,  for  example,  consider  in  detail  “law 
reform”  solutions  which  seek  to  deal  with  difficulties  of  access  to  the  law  by  providing  very 
high  levels  of  education  to  legal  subjects  so  that  they  can  manage  the  world  of  law  without 
lawyers.  This  is  not  because  I  think  such  solutions  are  inferior  to  intervention  by  lawyers. 
Indeed,  I  think  they  are  generally  superior.  However  they  are  beyond  the  scope  of  this 
particular  inquiry  except,  as  I  shall  show,  insofar  as  they  are  directly  implicated  in  the  general 
rule  of  law  justification  for  legal  aid.  As  we  will  see  in  the  last  section,  such  solutions  must 
work  in  tandem  with  a  governance  and  accountability  structure  for  legal  aid  when  that 
structure  is  built  on  the  right  normative  foundations. 

This  Hobbesian  approach  is  not  without  its  problems.  Since  it  characterizes  the  question  of 
legal  aid  as  one  about  access  to  law  rather  than  access  to  justice,  it  may  bias  inquiry  by 
permitting  the  positive  legal  order  and  its  most  powerful  institutional  actors  to  set  the  limits  to 
one’s  project.  Thus,  Roderick  A.  Macdonald  has  argued  against  assuming  either  that  the 
central  problems  in  this  area  are  about  access  to  means  provided  by  law  rather  than  to 
substantive  justice  ends  or  that  the  dominant  modes  of  lawyering  in  our  society  provide  the 
paradigm  through  which  we  see  access  to  these  means. 

The  first  assumption,  he  says,  presupposes  that  “justice  is  a  commodity  which  can  be 
made  more  accessible  by  removing  interface  obstacles”.  That  in  turn  leads  to  a  preoccupation 
with  the  delivery  of  legal  services  which  “discounts  true  preventive  law  as  an  object  of 
concern” . 

The  curative  focus  of  investigations  into  access  to  justice  not  only  makes  a  mockery  of  the  idea 
that  equal  access  to  law-making  and  law  administering  institutions  is  important,  but  also  minimizes 
the  idea  of  equal  access  to  public  legal  education.  Hence,  in  addition  to  a  neglect  of  para-legals  or 
their  telescoping  into  the  professional  hierarchy,  one  finds  that  access  to  formal  legal  education, 
community  clinics,  information  provided  via  the  mass  media,  and  even  indirect  behavior  modifying 
inducements  designed  to  forestall  legal  difficulty  are  not  privileged  as  access  to  justice  themes.  ... 
put  bluntly,  access  to  justice  is  the  access  of  a  disembodied  individual  to  the  institutions  of  formal 
law,  when  the  latter  are  seen  only  as  instruments  for  enforcing  pre-established  “just”  rights  and 
claims.10 

In  regard  to  the  second  assumption,  Macdonald  says  that  the  “practice  of  law  has  become 
a  business  which  caters  primarily  to  business”  and  that  this  fact  makes  it  hardly  likely  that  the 


See  Roderick  A.  Macdonald,  “Access  to  Justice  and  Law  Reform”  (1990),  10  Windsor  Y.B.  Access  Just.  287, 
for  discussion  of  this  problem. 

Ibid.,  at  294. 

10  Ibid. ,  at  298. 
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model  of  lawyering  developed  in  this  context  is  “optimal  for  providing  legal  counsel  to 
ordinary  citizens”.  He  points  out:  2 

All  institutions  are  hierarchical.  To  the  extent  that  the  legal  profession  is  considered  a  single 
profession,  with  a  single  canon  of  ethical  behaviour  and  a  single  conception  of  client  service,  then 
the  conception  of  what  this  canon  is  will  be  controlled  by  that  segment  of  the  profession  which 
practices  elite  law.  If  there  is  any  virtue  to  conceptions  of  federalism  and  pluralism,  surely  these 
virtues  should  apply  to  the  internal  organization  of  the  legal  professions  themselves. 

My  own  view  is  that  there  is  much  to  Macdonald’s  critique.  Nevertheless  I  disagree  that  a 
focus  on  access  to  law  is  the  problem.  Indeed,  I  hope  to  show  that  Hobbes’s  publicity 
condition  provides  a  starting  point  for  a  discussion  that  can  be  shared  by  a  wide  variety  of 
positions  which  differ  radically  on  issues  about  substantive  justice. 

I  will  now  sketch  the  main  conceptions  of  the  rule  of  law  developed  by  philosophers  of 
law  which  can  assist  us  here,  because  they  make  various  claims  about  candidates  for 
legitimating  principles. 

(b)  Conceptions  of  the  Rule  of  Law 

The  best  known  statement  of  the  rule  of  law  is  that  of  F.A.  Hayek  in  his  essay  “Planning 
and  the  Rule  of  Law”:  .13 

Nothing  distinguishes  more  clearly  conditions  in  a  free  country  from  those  in  a  country  under 
arbitrary  government  than  the  observance  in  the  former  of  the  great  principles  known  as  the  Rule  of 
Law.  Stripped  of  all  its  technicalities,  this  means  that  government  in  all  its  actions  is  bound  by  rules 
fixed  and  announced  beforehand— rules  which  make  it  possible  to  foresee  with  fair  certainty  how  the 
authority  will  use  its  coercive  powers  in  given  circumstances  and  to  plan  one’s  individual  affairs  on 
the  basis  of  this  knowledge 

Hayek’ s  argument  is  one  against  governments  using  law  to  intervene  in  the  lives  of 
individuals.  His  premise  is  the  libertarian  one— the  space  of  negative  liberty  (one’s  liberty  to 
do  as  one  pleases)  should  be  left  as  large  as  is  consistent  with  maintaining  minimal  public 
order.  That  space  has  to  be  demarcated  by  determinate  formal  rules  so  that  individuals  can 
plan  their  lives  with  certain  knowledge  of  when  the  state  will  intervene. 

Hayek’ s  specifically  legal  argument  is  that  state  intervention  beyond  that  minimum 
necessarily  introduces  uncertainty  into  the  law.  Such  intervention  in  its  nature  delegates  to 
public  agencies  the  discretion  as  to  how  to  apply  the  policy  behind  the  intervention.  Individuals 
will  find  that  they  can  no  longer  plan,  because  the  law  that  affects  them  is  within  the  discretion 
of  an  official  with  power  to  decide  on  the  particular  case. 

Joseph  Raz  has  commented  that  Hayek’ s  account  of  the  rule  of  law  is  right  insofar  as  the 
virtue  of  the  rule  of  law  is  to  provide  its  subjects  with  determinate  rules.14  Moreover  he 
charges  Hayek  with  seeking  to  load  too  much  ideology  into  the  definition  of  the  rule  of  law. 
On  Raz’s  view,  the  virtue  of  the  rule  of  law  is  merely  instrumental— the  law  can  be  used  to 


Ibid.,  at  327-28. 

Ibid.,  at  328-29. 

F.A.  Hayek,  The  Road  to  Serfdom,  50th  anniversary  ed.  (Chicago:  University  of  Chicago  Press,  1994),  at  80. 

Joseph  Raz,  “The  Rule  of  Law  and  its  Virtue”,  in  The  Authority  of  Law:  Essays  on  Law  and  Morality  (Oxford: 
Clarendon  Press,  1983)  210. 


14 
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make  determinate  political  values  other  than  that  of  negative  liberty.  Raz  also  points  out  that 
certainty  is  not  always  valuable.  That  is,  one  might  think  that  the  advantages  of  having  officials 
with  particular  expertise  develop  a  legal  regime  would  far  outweigh  the  advantages  of  having 
the  regime  clear;  in  ail  its  details;  from  the  start.  Think,  for  example,  of  a  workers’ 
compensation  scheme  which  can  adapt  a  broadly  expressed  policy  to  changing  social  and 
economic  circumstances.  I  will  refer  to  this  position  on  the  rule  of  law,  one  which  holds  that 
its  virtue  is  instrumental,  as  the  positivist  position. 

Hayek’s  position  is  then  one  of  a  class  of  anti -positivist  positions,  since  he  seeks  to 
establish  that  the  rule  of  law  is  a  moral  good— it  protects  the  exclusivity  of  negative  liberty  as 
the  value  of  the  rule  of  law. 

Other  anti-positivist  legal  philosophers,  most  notably  Ronald  Dworkin,  have  tried  to  show 
a  necessary  connection  between  the  rale  of  law  and  liberal  democratic  political  philosophy. 
Here  the  ideal  of  the  rale  of  law  is  said  to  be  equality;  and  equality  is  understood  in  such  a  way 
that  the  state  is  permitted,  may  even  be  obliged,  to  redistribute  resources  to  the  least  well  off, 
as  long  as  the  redistributive  decisions  do  not  violate  a  principle  of  state  neutrality  between 
different  individual  conceptions  of  the  good.15  Hence,  Dworkin ’s  conception  is  towards  the 
egalitarian  end  of  the  continuum  of  liberal  political  thought. 

A  third  anti-positivist  position  on  the  rale  of  law  was  put  forward  by  Lon  L.  Fuller.  On 
his  view,  the  rule  of  law  does  not  embody  any  particular  substantive  political  ideology,  but 
rather  an  inner  morality  of  law,  where  the  moral  values  constrain  the  process  of  law-making 
and  law-application  in  such  a  way  as  to  go  beyond  mere  instrumentality. 

Fuller’s  view  can  be  interpreted  more  or  less  broadly.  On  the  narrow  interpretation,  his 
view  leads  to  an  account  of  the  rale  of  law  requiring  that  all  legal  officials,  in  making, 
interpreting,  and  applying  the  law,  attend  to  a  set  of  specifically  legal  values  which  both  singly 
and  collectively  impose  constraints  on  law-making  power.16  These  values  are  process  values, 
to  use  a  term  popularized  by  Robert  Summers.17 

Interpreted  more  broadly,  Fuller’s  view  also  leads  to  an  account  of  the  rule  of  law  which 
includes  the  rights  of  citizenship,  encompassing  the  rights  of  individuals  to  participate  in  the 
making  of  law.  Fuller  himself  said  his  picture  was  one  of  law  as  the  “product  of  an  interplay 
of  purposive  orientations  between  the  citizen  and  his  government” .  This  broad  interpretation 
pushes  Fuller’s  account  in  the  direction  of  republican  or  democratic  accounts  of  the  rale  of 

19 

law,  which  make  the  rights  of  citizenship  central  to  their  arguments  about  the  rale  of  law. 

Here  we  can  to  some  extent  sidestep  the  philosophical  debate  about  the  rale  of  law,  for 
each  of  the  accounts  just  sketched  can  plausibly  be  said  to  be  part  of  any  comprehensive 
account  of  the  rale  of  law  in  the  Canadian  legal  order.  As  part  of  its  overall  commitment  to  the 
rale  of  law,  the  Canadian  legal  order  is  committed  to  safeguarding  negative  liberty,  or  rather 
various  negative  liberties,  and  to  requiring  that  infringements  of  these  liberties  be  legally 
authorized,  as  determinate  as  possible,  and  not  too  intrusive. 


Ronald  Dworkin,  A  Matter  of  Principle  (Cambridge,  Mass.:  Harvard  University  Press,  1985). 

Lon  L.  Fuller,  The  Morality  of  Law,  rev’d  ed.  (New  Haven,  Conn.:  Yale  University  Press,  1969). 

R.S.  Summers,  “Evaluating  and  Improving  Legal  Processes— A  Plea  for  Process  Values”  (1974),  60  Cornell 
L.Rev.  1. 

Fuller,  supra,  note  16,  at  204. 

As  in  the  work  of  Frank  Michelman  and  Jurgen  Habermas. 
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It  is  also  committed  to  the  view  that  the  provincial  and  the  federal  governments  must 
distribute  resources  to  the  most  needy  in  Canadian  society  so  as  to  provide  at  least  a  minimal 
level  of  social  security  for  them.  The  law  here  should  be  the  instrument  of  the  prevailing 
political  sense  as  how  to  best  deal  with  that  need,  as  interpreted  by  legislative  representatives. 
However  here  the  instrumentality  of  law  is  defended  by  its  role  in  implementing  the 
democratically  expressed  will  of  the  people,  itself  secured  by  guaranteeing  to  all  individuals 
who  meet  certain  criteria  rights  of  political  participation. 

Finally,  at  the  point  where  a  public  official  is  charged  with  deciding  whether  an  individual 
falls  within  the  scope  of  a  law  in  which  an  official  decision  about  entitlement  under  that  law 
has  a  significant  impact  on  individuals,  the  decision  is  supposed  to  be  controlled  by  the  rule  of 
law.  Here  “law”  means  the  legal  rules  that  determine  the  scope  of  the  official’s  jurisdiction  or 
discretion,  as  well  as  the  rules  that  the  official  has  to  interpret.  In  addition,  the  law  means  the 
rules  of  fair  process  which  require  that  the  official  be  impartial  and  that  the  decision  be  taken, 
if  necessary,  only  after  affording  the  individual  an  opportunity  to  know  the  basis  for  decision¬ 
making  and  an  opportunity  to  respond  to  that  basis. 

These  different  conceptions  of  the  rule  of  law,  or  (as  I  prefer  to  put  it)  aspects  of  the  rule 
of  law,  all  connect  to  Hobbes’s  publicity  condition,  although  some  of  them  in  ways  that  require 
us  to  develop  a  richer  understanding  of  publicity  than  Hobbes  had  in  mind.  Those  views 
requiring  that  law  be  as  determinate  as  possible  connect  in  obvious  ways.  Yet  others,  most 
notably  Fuller’s,  suggest  that  even  where  the  positive  law  is  indeterminate,  the  rule  of  law  is 
not  absent.  For  Fuller,  the  rule  of  law  is  upheld  as  long  as  the  law  is  rendered  determinate  by 
those  with  authority  to  do  so  in  accordance  with  the  values  of  the  rule  of  law.  Hence,  one  has 
to  make  a  case  here  that  publicity  requires  both  access  to  the  law,  when  the  law  is  determinate, 
and  access  to  the  procedures  of  the  rule  of  law,  when  law  has  to  be  rendered  determinate  by  a 
decision-maker. 

My  claim  that  all  the  conceptions  of  the  rule  of  law  are  at  play  in  the  Canadian  legal  order 
is  not  acceptable  to  all  the  proponents  of  particular  conceptions.  Hayek,  for  example,  would 
say  that  while  the  positive  law  might  embody  commitments  to  each  conception,  insofar  as  the 
positive  law  departs  from  his  view,  it  is  in  violation  of  the  rule  of  law.  Since  the  basis  of  his 
argument— the  exclusivity  of  negative  liberty— plays  a  large  role  in  debates  about  legal  aid,  it 
will  also  play  a  recurrent  role  in  my  account.  Still  I  shall  argue  that  my  operating 
assumptions— that  the  rule  of  law  stems  from  the  publicity  condition  and  that  various 
conceptions  of  the  rule  of  law  are  already  at  work  in  the  Canadian  legal  order— are  the  best 
foundation  for  this  inquiry. 

3.  THE  BOX  APPROACH  AND  ITS  PROBLEMS 

(a)  Introduction 

Let  us  explore  the  idea  that  one  can  divide  the  terrain  of  the  normative  justifications  for 
legal  aid  into  domains  set  by  standard  divisions  between  areas  of  substantive  law,  criminal  law, 
laws  pertaining  to  social  assistance,  family  law,  and  so  on. 

My  argument  is  that  the  boundaries  of  each  domain  crumble  as  one  tries  to  establish  them. 
The  idea  gives  rise  to  what  I  called  earlier  the  box  approach,  an  approach  that  aspires  to 
identify  a  hierarchy  of  values  or  interests  that  can  inform  decisions  about  the  allocation  of  a 
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scarce  resource  both  between  domains  and  within  domains.  Here  I  will  rely  on  the  model 

20 

developed  by  Guido  Calabresi  and  Philip  Bobbit  in  Tragic  Choices. 

This  model  deals  with  problems  about  the  allocation  of  scarce  resources  by  suggesting  that 
the  problems  occur  at  two  different  levels.  There  is  the  level  of  global  or  first-order  decision¬ 
making  about  how  much  of  the  scarce  resource  will  be  produced  (assuming  there  is  no  natural 
limit).  As  well  there  is  the  level  of  second-order  decision-making  which  allocates  the  scarce 
resource  among  competing  claims.  Tragedy  arises  because  some  among  those  who  need  the 
resource  will  be  denied  access  to  it,  whatever  set  of  values  one  adopts  to  inform  allocation. 
Calabresi  and  Bobbit  then  explore  methods  of  trying  to  cope  in  the  most  rational  fashion  with 
this  fact.21 

The  first  domain  in  which  I  explore  the  failings  of  the  box  approach  is  criminal  law,  since 
it  is  the  domain  that  seems  to  have  the  clearest  boundaries  and  where  it  might  seem  easiest  to 

make  a  case  for  legal  aid. 

(b)  The  Criminal  Law  and  Negative  Liberty 

Legal  aid  in  criminal  law  matters  often  seems  to  be  the  area  where  it  is  least  controversial 
to  assert  a  right  to  legal  aid.  That  right  might  not  seem  to  be  dependent  so  much  on  the 
publicity  condition  and  the  rule  of  law  as  on  two  independent  considerations.  First,  there  is  the 
value  we  set  on  negative  liberty,  which  requires  us  to  give  special  protection  to  the  individual 
at  risk  of  losing  his  or  her  liberty.  Second,  there  is  the  question  of  unfairness  when  one  leaves 
an  individual  to  contest  alone  the  massive  deployment  of  the  resources  of  the  state  involved  in 
a  criminal  trial.  Consequently  it  might  seem  that  the  case  for  legal  aid  can  be  built  on 
considerations  seemingly  independent  from  the  publicity  condition  and  the  rale  of  law. 

In  my  view,  however,  the  uncontroversial  nature  of  the  right  to  legal  aid  in  this  area  stems 
not  from  its  independent  basis  in  these  reasons  but  from  an  overlap  in  agreement  between 
otherwise  diverging  conceptions  of  the  rule  of  law.22  On  Hayek’s  libertarian  view,  if  there  is 
any  right  to  legal  aid,  that  right  will  attach  to  providing  aid  to  individuals  threatened  by  the 
state’s  coercive  power  because  they  are  accused  of  violating  the  rales  of  the  criminal  law  that 
set  the  boundaries  to  negative  liberty.  There  can,  however,  be  no  right  to  legal  aid  in  order  to 
facilitate  access  to  laws  that  are  a  priori  illegitimate  because  they  go  beyond  boundary  setting. 
For  example,  laws  that  have  a  redistributive  purpose,  such  as  social  assistance  laws,  are 
illegitimate  because  they  interfere  illicitly  with  individual  freedom  to  dispose  of  economic 
assets.  It  follows  that  to  give  indigent  individuals  legal  aid  to  facilitate  access  to  such  laws  is  to 
create  a  further  illicit  redistribution. 

In  contrast,  a  pluralist  conception  of  the  rale  of  law  will  be  one  which  accepts  both  that 
there  is  a  right  to  legal  aid  for  those  charged  with  violating  the  criminal  law  and  that  the  value 
of  negative  liberty  is  just  one  of  the  values  which  a  legal  order  has  to  secure.  Thus  a  pluralist 
conception  of  the  rale  of  law  will  not  accept  that  there  is  any  a  priori  ranking  of  rights  to  legal 
aid  as  between  the  criminal  law  and,  say,  social  assistance  or  family  law. 

The  libertarian  claim  about  the  exclusivity  of  negative  liberty  has  come  under  extensive 
philosophical  fire.  As  clearly  as  anything  can  be  demonstrated  in  the  area  of  normative  theory, 


Supra ,  note  2. 

Ibid.,  at  17-19. 

It  might  be  the  case  that  this  overlap  in  part  explains  the  success  of  the  criminal  law  bar  in  becoming  such  a 
powerful  lobby  for  legal  aid  in  this  area. 
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it  has  been  shown  that  negative  liberty  cannot  be  defended  as  the  exclusive  value  of  politics. 
Any  coherent  defence  must  be  of  various  important  negative  liberties,  a  list  which  will  either 
have  its  foundation  in  some  other  value  or  in  a  plurality  of  distinct  values  each  justifying  a 
particular  negative  liberty.23 

That  the  positive  law  of  Canada  recognizes  many  values  besides  the  value  of  negative 
liberty  as  worthy  of  the  state’s  protection  strengthens  the  case  against  the  coherence  of  the 
libertarian  position  on  the  exclusivity  of  negative  liberty.  Any  argument  that  begins  with  the 
premise  of  negative  liberty’s  exclusive  status  as  the  foundational  value  of  politics  or  law  is 
suspect. 

Even  if  one  does  not  start  with  that  premise,  one  might  think  that  negative  liberty  should 
enjoy  priority  in  certain  classes  of  decisions,  so  that,  for  example,  if  one  has  to  make  a  choice 
between  protecting  negative  liberty  and  some  other  value,  negative  liberty  must  win.  That  is, 
even  if  negative  liberty  per  se  is  not  a  (coherently  defendable)  value,  one  might  suppose  that 
the  deprivation  of  negative  liberty  that  results  when  an  individual  is  incarcerated  is  so  serious 
that  the  individual  interest  in  negative  liberty  at  stake  must  be  given  priority  over  other 
individual  interests.  This  particular  interest  in  negative  liberty  gets  its  priority  sealed  by  the 
second  consideration  alluded  to,  that  the  imbalance  in  power  when  the  forces  of  the  state  are 
deployed  against  the  individual  are  such  that  the  indigent  individual  must  get  state-funded 
assistance  to  legal  aid. 

The  idea  that  this  particular  interest  in  negative  liberty  should  get  priority  has  wide 
currency.  It  drives  all  arguments  from  the  perspective  of  the  criminal  bar  which  suggest  that, 
in  an  era  of  scarce  resources,  the  needs  of  the  indigent  individual  accused  of  a  criminal  offence 
come  before  others  in  need  of  the  law’s  protection.  It  also  serves  as  a  convenient  cut-off  point 
for  legal  aid  in  criminal  law  matters,  driving  an  array  of  different  arguments  that  link  the 
guarantee  of  legal  aid  to  the  possibility  of  incarceration  on  conviction  or  even  to  the  possibility 
of  a  lengthy  period  of  incarceration  on  conviction.  It  may  also  lie  behind  suggestions  that  only 
the  actual  trial  requires  representation  or  highly  individualized,  quality  representation  because 
it  is  only  during  the  trial  that  issues  are  decided  about  guilt.  Also  it  may  lie  behind  the  idea  that 
repeat  offenders  should  be  denied  legal  aid  that  would  be  available  to  them  for  certain  offences 
for  which  they  would  get  aid  automatically  as  first-time  offenders,  presumably  because  they, 
as  their  recidivism  demonstrates,  do  not  value  their  interest  in  negative  liberty. 

Still  perhaps  the  best  evidence  of  the  power  of  the  idea  of  the  priority  of  the  interest  in 
negative  liberty  is  the  urge  of  those  who  belong  in  my  view  to  the  pluralist  camp  to  try  to 
assimilate  their  position  to  this  interest.  Both  Mary  Jane  Mossman  and  Patricia  Hughes  argue 
convincingly  that  the  interests  served  by  family  law  can  be  as  weighty  as  the  interests  of  those 
accused  of  violating  the  criminal  law,  and  that  to  give  priority  to  legal  aid  in  the  criminal  law 
context  imports  gender  bias  into  legal  aid.  However,  at  times  they  suggest  the  reason  interests 
in  the  family  law  context  might  be  as  weighty  as  the  interests  in  the  criminal  law  context,  is 
that  in  the  family  law  context  negative  liberty  is  often  at  stake,  frequently  in  a  way  which  pits 
the  resources  of  the  state  against  the  indigent  individual.24  The  standard  example  is  where  an 


The  first  option  is  the  one  defended  by  Ronald  Dworkin,  the  second  by  Charles  Taylor,  in  their  otherwise  quite 
similar  and  similarly  devastating  critiques  of  claims  on  behalf  of  the  exclusivity  of  negative  liberty;  see  Dworkin, 
“What  Rights  do  we  Have?”,  in  Taking  Rights  Seriously  (London:  Duckworth  &  Co,  1977)  266;  and  Taylor, 
“What’s  Wrong  with  Negative  Liberty?”,  in  Philosophy  and  the  Human  Sciences  (Cambridge:  Cambridge 
University  Press,  1985)  Vol.  ii,  at  213. 

See  Patricia  Hughes,  “The  Gendered  Nature  of  Legal  Aid”,  in  F.  H.  Zemans,  P.  J.  Monahan,  and  A.  Thomas 
(eds.).  Report  on  Legal  Aid  in  Ontario:  Background  Papers  (North  York,  Ont.:  Osgoode  Hall  Law  School,  York 
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administrative  agency  threatens  to  remove  a  child  from  the  family  home  because  it  is  an 
(allegedly)  unsafe  environment  for  the  child.  Here,  as  in  many  criminal  law  situations,  there  is 
a  threat  to  the  negative  liberty  of  the  child  posed  by  a  powerful  agency  of  the  state. 

I  want  to  illustrate  the  problems  inherent  in  giving  priority  to  the  interest  in  negative 
liberty  by  returning  to  Calabresi’s  and  Bobbit’s  tragic  choice  model.  That  model  requires  one 
version  or  another  version  of  the  box  approach  when  a  choice  has  to  be  made  as  to  how  to 
allocate  a  scarce  resource.  As  the  authors  recognize,  the  model  assumes  that  the  only  problem 
at  the  level  of  first-order  decision-making  when  there  is  no  natural  limit  to  the  resource  is  the 
amount  of  the  scarce  resource  that  should  be  produced.  One  might  have  trouble  deciding  on 
how  to  weigh  competing  claims  for  resources,  but  what  is  at  stake  is  not  what  the  values  are 
but  the  weights  they  should  be  given.  Once  that  issue  is  resolved,  one  can  then  turn  to  the 
second-order  task  of  allocating  the  resource.25 

However,  at  least  in  this  context,  and  perhaps  in  many  others  as  well,  that  assumption 
does  not  hold.  As  we  have  seen,  the  libertarian  conception  of  the  rale  of  law  will  rale  out  a 
priori  legal  aid  for  those  in  need  of  social  assistance,  since  social  assistance  is  in  itself 
illegitimate  on  the  libertarian  conception.  For  the  libertarian,  to  the  extent  there  should  be  legal 
aid  at  all,  legal  aid  must  go  to  those  whose  negative  liberty  is  threatened  by  the  state.  Hence, 
the  libertarian  will  not  think  that  interests  other  than  the  interest  in  negative  liberty  should 
count  in  making  the  case  for  how  much  public  money  is  allocated  to  legal  aid. 
Correspondingly,  the  second-order  allocation  of  the  resource  of  legal  aid  will  be  discussed  in 
terms  of  the  seriousness  of  particular  threats  to  negative  liberty. 

However  even  if  one  drops  the  libertarian  claim  to  the  exclusivity  of  negative  liberty, 
according  negative  liberty  priority  over  other  values  will  turn  in  practice  into  exclusivity  or 
virtual  exclusivity  if  the  distribution  of  a  scarce  resource  is  in  issue.  Given  that  the  claims  of 
those  accused  of  criminal  offences,  with  the  risk  of  incarceration  on  conviction,  will  likely 
exhaust  any  capped  legal  aid  budget  if  given  a  free  rein  to  rank  their  claims  ahead  of  others  is 
to  deny  others  legal  aid.  At  best  these  others  will  have  to  try  to  squeeze  their  claims  into  a 
mould  set  by  the  interest  in  negative  liberty  when  that  interest  is  threatened  by  a  powerful  state 
agency. 

I  suggest,  then,  that  negative  liberty  cannot  be  given  priority  in  the  context  of  allocating 
the  scarce  resource  of  legal  aid  for  the  same  reasons  as  it  cannot  be  defended  on  the  basis  of  its 
exclusivity.  If  it  is  indefensible  as  the  exclusive  political  value  because  of  the  fact  of  value 
pluralism,  then  when  giving  it  priority  in  a  particular  context  accords  it  de  facto  exclusivity,  its 
claim  to  priority  must  at  the  least  become  suspect.26 


University,  Centre  for  Public  Law  and  Public  Policy,  1997),  and  Maty  Jane  Mossman,  “Gender  Equality, 
Family  Law  and  Access  to  Justice”  (1994),  8  Int’l.  J.L.  &  Fam.  357  at  365-67. 

Calabresi  and  Bobbit,  supra,  note  3,  at  198.  Perhaps  this  is  because  in  most  of  the  situations  they  discuss,  the 
issue  is  a  life  and  death  one.  Of  course,  any  first-order  level  here  can  itself  be  viewed  as  a  second-order 
determination  in  that,  for  example,  government  will  have  to  decide  how  much  of  the  scarce  resource  of  the  global 
pool  of  public  funds  should  be  allocated  to  competing  social  services— say,  health,  education,  and  legal  aid.  In 
turn,  the  determination  of  the  global  pool  can  also  be  thought  of  as  a  second-order  decision:  How  much  of 
national  earnings  should  the  government  tax  in  order  to  allocate  resources  to  the  public  purse? 

The  introduction  of  fixed  budgets  and  capped  funding  to  Ontario  legal  aid  which  occurred  under  the  1994 
Memorandum  of  Understanding  (MOU)  between  the  Law  Society  and  the  Ontario  government  provides  some 
evidence  of  the  process  whereby  priority  turns  into  exclusivity.  Prior  to  1994,  funding  was  not  capped,  as  the 
Legal  Aid  Act,  1967,  S.O.  1966,  c.  80,  compelled  the  Ontario  Legal  Aid  Plan  (OLAP)  to  provide  a  certificate  to 
any  applicant  who  met  the  qualifying  criteria,  such  that  the  number  of  certificates  granted  was  demand-driven.  To 
deal  with  the  capped  funding,  OLAP  reduced  the  number  of  certificates,  introduced  some  changes  to  tariff 
management,  case  management,  client  contributions/recovery,  financial  eligibility,  and  enhanced  the  use  of  duty 
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I  have  not  yet  made  the  case  for  the  fact  of  value  pluralism  and  here  I  want  to  make  it  not 
so  much  by  positive  argument  as  by  showing  the  distorting  effects  of  ignoring  that  fact. 

The  first  distorting  effect  comes  about  when  one  tries  to  squeeze  interests  into  the  category 
of  negative  liberty  in  order  to  fit  the  agenda  of  those  who  accord  it  priority.  Consider 
Moss  man’s  and  Hughes’s  argument  that  if  negative  liberty  is  to  be  given  priority,  then  it 
should  have  that  priority  in  the  family  law  context  when,  for  example,  the  negative  liberty  of  a 
child  is  threatened  because  a  social  service  agency  considers  that  it  is  in  the  child’s  interests  to 
be  removed  from  the  home  during  a  period  of  family  conflict.27 

However,  while  the  child  certainly  has  an  interest  in  negative  liberty,  the  interests  at  stake 
are  not  best  described  as  the  interest  in  negative  liberty.  Here  deprivation  of  liberty  is  not  a 
punishment  for  the  child,  but  the  byproduct  of  a  decision  about  what  serves  the  best  interests  of 
the  child  given  that  removal  from  the  family  home  is  per  se  likely  to  be  a  traumatic  event. 

If  this  is  right,  then  one  can  start  to  see  how  allowing  negative  liberty  to  do  significant 
work  at  the  second-order  level  of  allocation  of  the  scarce  resource  of  legal  aid  has  severe 
distorting  effects,  not  only  at  the  level  of  getting  the  description  of  the  individual’s  interest 
right,  but  also  at  the  systemic  or  structural  level. 

Suppose  that  the  issue  of  whether  a  child  should  remain  in  the  care  of  his  single  mother 
turns  in  part  on  whether  she  can  get  access  to  a  certain  level  of  assistance  from  the  child’s 
natural  father  as  well  as  from  the  state.  However,  in  order  to  secure  this  assistance  from  either 
or  both  sources,  she  requires  legal  advice  which  she  cannot  herself  afford.  Here  her  interest  is 
in  maintaining  a  stable  and  secure  environment  for  her  child;  she  would  be  able  to  serve  this 
interest  if  she  could  access  her  legal  entitlements.  The  fact  that  the  child’s  negative  liberty 
might  eventually  be  at  stake  does  not  begin  to  address  the  mother’s  interest  in  getting  legal  aid, 
even  though  whether  or  not  she  gets  legal  aid  might  have  a  direct  impact  on  the  ultimate 
decision  as  to  whether  her  child  should  be  removed  from  her  care. 

This  example  requires  us  to  attend  to  systemic  consequences  of  any  particular  assignment 
of  weight  before  deciding  on  the  weight  that  should  be  given  to  negative  liberty.  Given  that 
those  who  are  threatened  with  loss  of  negative  liberty  are  predominantly  male,  while  those 
who  require  assistance  in  the  family  law  context  are  predominately  women,  whose  interest  in 

negative  liberty  is  not  in  issue,  any  priority  given  to  negative  liberty  will  discriminate  unfairly 

28 

against  women  who  are  poor. 

In  these  examples,  we  can  see  how  according  negative  liberty  priority  has  distorting 
effects  on  interests  asserted  in  domains  other  than  criminal  law,  both  at  the  individual  and  the 
systemic  level.  Even  more  significant  is  that  the  same  distorting  effects  can  be  observed  within 
the  domain  of  criminal  law. 


counsel.  The  result  was  that  family  law  services  were  most  seriously  affected.  See  Frederick  H.  Zemans  and 
Patrick  J.  Monahan,  From  Crisis  to  Reform:  A  New  Legal  Aid  Plan  for  Ontario  (North  York,  Ont.:  Osgoode  Hall 
Law  School,  York  University  Centre  for  Public  Law  and  Public  Policy,  1997),  at  27-37.  However,  it  is  worth 
noting  that  funding  for  non-criminal  cases  did  not  cease  to  exist  either.  In  19%  family  certificates  still  made  up 
21%  of  the  total  certificates  issues  by  OLAP,  although  this  was  down  from  33%  in  1995,  but  less  drastically 
different  from  the  24%  issued  in  1990  {ibid. ,  at  116).  This  might  be  because  the  prioritization  rules  adopted  were 
to  issue  certificates  on  the  basis  of  “seriousness”  and  not  negative  liberty  per  se.  Seriousness  was  defined 
differendy  for  different  contexts  (incarceration  in  criminal,  safety  of  spouse/child,  or  parent/child  bond  in  family) 
(ibid.,  at  119).  But  Zemans  and  Monahan  also  note  that  the  rationale  for  giving  criminal  cases  priority  was  that 
loss  of  liberty  due  to  incarceration  is  the  justice  system’s  most  serious  sanction:  ibid.,  at  138,  footnote  322. 
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See  note  24,  supra. 

See,  e.g.,  Hughes,  supra,  note  24. 
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One  example  can  be  found  in  the  submissions  of  the  Criminal  Lawyers’  Association  to  the 
Ontario  Legal  Aid  Review.  As  the  Association  points  out,  a  person  who  might  receive  a  30- 
day  jail  sentence  and  as  a  result  loses  his  employment,  “could  be  affected  more  significantly 
than  another  individual  who  is  unemployed,  has  been  in  jail  before,  and  is  unfazed  by  the 
prospect  of  a  three  to  six  month  sentence”.  That  is,  the  quantifiable  impact  on  negative 
liberty  measured  in  time  served  is  not  equivalent  with  the  impact  on  the  individual. 
Consequently,  even  in  the  criminal  law  domain,  interests  other  than  interests  in  negative  liberty 
should  count  in  a  determination  of  whether  or  not  to  grant  legal  aid.  Further,  once  one  sees 
that  other  interests  should  be  accorded  weight,  one  must  face  the  fact  that  even  when  no 
interest  in  negative  liberty  is  implicated,  still  there  might  be  a  compelling  case  for  legal  aid. 
Consider,  for  instance,  an  individual  charged  with  an  offence  which  carries  no  threat  of 
incarceration,  but  which  could  result  in  the  loss  of  her  driving  licence  which  she  needs  to 
remain  employed.31 

The  Association’s  conclusion  is  compelling: 32 

Accordingly,  there  must  be  some  flexibility  and  discretion  in  the  setting  of  priority  guidelines  to 
permit  coverage  for  deserving  applicants  in  particular  circumstances.  This  flexibility  must  also 
include  coverage  in  meritorious  cases  where  there  is  no  prospect  for  incarceration. 

Even  more  important  than  this  thought,  however,  is  its  normative  presuppositions.  For 
these  examples  shift  our  focus  from  the  interest  in  negative  liberty  to  a  more  broadly  conceived 
interest,  one  which  is  perhaps  better  captured  by  an  idea  like  autonomy  or  the  individual 
capacity  to  make  effective  choices.33  The  emphasis  is  needed  here  because  the  idea  of 
autonomy  as  effective  choice  requires  not  only  that  individuals  have  a  protected  scope  in  which 
their  choices  will  be  respected  (the  scope  of  their  negative  liberty),  but  also  that  they  can  make 
choices.  In  other  words,  the  inability  to  make  effective  choices  for  oneself  can  be  as  severely 
threatening  to  the  individual  as  the  physical  deprivation  of  liberty  itself. 

The  last  examples  were  of  the  distorting  effects  of  giving  negative  liberty  priority  in 
situations  where  the  individual’s  interest,  while  worthy  of  legal  aid,  could  not  be  completely 


March  24,  1997  [hereinafter  Criminal  Lawyers’  Association  submissions]. 

Ibid.,  at  9-10. 

In  R.  v  Rain,  [1995]  A.J.  No.  598,  the  Alberta  Provincial  Court  ordered  that  counsel  be  provided  to  the  accused 
despite  the  fact  that  legal  aid  had  denied  her  coverage  because  she  was  dealing  with  a  summary  offence  and 
incarceration  was  not  a  probability.  The  reasons  the  court  gave  were  the  complexity  of  drinking  and  driving 
charges  and  the  seriousness  of  the  conviction.  This  seriousness  was  evidenced  by  substantial  fines,  loss  of  driving 
privileges  which  can  be  inconvenient  but  may  also  lead  to  loss  of  employment,  insurance  costs,  and 
condemnation  from  family,  friends,  business  associates,  and  the  general  community.  See  also  R.  v.  Powell 
(1984),  30  Alta.  L.R.  (2d)  83,  4  C.R.R.  54  (Prov.  Ct.).  It  is  also  interesting  to  note  that  s.  7  of  the  Canadian 
Charter  of  Rights  and  Freedoms  [hereinafter  the  Charter ],  which  seems  the  clearest  embodiment  of  the  idea  of 
negative  liberty,  has  been  interpreted  to  protect  quite  a  broad  variety  of  interests.  Mary  Jane  Mossman  notes  that 
in  Morgentaler  Dickson  C.J.  quotes  from  Mills  v.  The  Queen,  expanding  security  of  the  person  to  include 
protection  against  “stigmatization  of  the  accused,  loss  of  privacy,  stress  and  anxiety  resulting  from  a  multitude  of 
factors,  including  possible  disruption  of  family,  social  life  and  work,  legal  costs,  uncertainty  as  to  outcome  and 
sanction”.  He  also  found  that  that  state-imposed  psychological  stress  in  the  criminal  context  violates  security  of 
the  person:  R.  v.  Morgentaler,  [1988]  1  S.C.R.  30  at  55  and  56  respectively;  Mills  v.  The  Queen,  [1986]  1 
S.C.R.  863;  Mary  Jane  Mossman,  “Toward  a  Comprehensive  Legal  Aid  Program  in  Canada:  Exploring  the 
Issues”  (1993),  4  Windsor  Rev.  Legal  &  Soc.  Issues  1  at  30. 

Criminal  Lawyers  Association  submissions,  supra,  note  29,  at  10. 

Indeed,  it  is  worth  noting  that  the  Association’s  statement  of  the  unique  claims  on  legal  aid  for  those  accused  of 
criminal  offences  did  not  rely  on  the  interest  in  negative  liberty:  ibid.,  at  3. 
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captured  or  captured  at  all  by  the  idea  of  negative  liberty.  Giving  priority  to  negative  liberty 
within  the  domain  of  the  criminal  law  also  has  structural  or  systemic  distorting  effects,  as  the 
following  examples  show. 

Suppose  that,  because  of  the  scarcity  of  legal  aid,  it  seems  that  not  all  accused  persons  can 
get  legal  aid  of  the  sort  that  guarantees  representation  during  the  entire  process.  Hence,  it  is 
proposed  either  that  the  right  to  counsel  be  reserved  to  the  trial  process  on  the  basis  that  this  is 
when  the  interest  in  negative  liberty  is  directly  at  stake,  or  that  one  diminish  the  level  of 
service  at  the  pre-trial  stage,  so  that  while  accused  persons  are  not  provided  with  counsel  they 
are  given  information  about  their  rights  and  about  how  to  assert  them,  perhaps  by  a  person 
with  paralegal  training. 

Either  of  these  options  will  have  systemic  effects  on  at  least  one  group  of  people— on 
aboriginal  persons  accused  of  criminal  offences.  In  cities,  accused  aboriginals  often  lack  a 
secure  domestic  base.  If  they  are  not  properly  represented  at  a  bail  hearing,  they  are  highly 
likely  to  face  pre-trial  incarceration  and  this  leads  to  added  pressure  on  them  to  accept  a  plea 
bargain,  which  in  turn  might  lead  to  a  prison  sentence.  The  problems  here  will  be  compounded 
if  other  allocative  decisions  are  made  that  distinguish  between  the  “deserving”  accused  and  the 
“undeserving”  accused  by  denying  legal  aid  in  respect  of  some  offences  during  the  trial 
process  to  repeat  offenders.  If  it  is  plausibly  true  that  what  got  some  repeat  offenders  into  the 
cycle  of  recidivism  is  inadequate  representation  at  the  very  outset,  then  the  denial  of  adequate 
representation  at  that  stage  is  not  only  reprehensible  but  also  has  inflicted  huge  systemic 

*  34 

costs. 

Indeed,  one  can  argue  that  distinctions  between  the  deserving  and  the  undeserving  for 
allocative  purposes  are  inherently  suspect  in  any  context.  The  point  is  nicely  made  by 
Caiabresi  and  Bobbit  in  their  discussion  of  a  device  sometimes  used  in  situations  of  tragic 
choice,  one  which  seeks  to  translate  allocation  decisions  into  worthiness  decisions.35  Such  a 
device  has  the  apparently  advantageous  result  of  finding  enough  applicants  for  the  scarce 
resource  unfit  so  that  “the  constraints  imposed  by  the  first-order  determination  will  be 

36 

satisfied”.  Nevertheless,  as  they  point  out, 

[a]  fault  approach  often  simply  reflects  a  hidden  political  choice  to  prefer  one  group  to  another, 
which  avoids  affronting  egalitarian  conceptions  because  the  responsible  decision  was  cast  in  terms 
which  seemed  to  make  the  preferred  position  open  to  everyone. 

In  other  words,  a  fault  approach  purports  not  to  deprive  anyone  of  the  scarce  resource  since  all 
those  who  are  deprived  are  themselves  allegedly  culpable— they  committed  the  fault  which 
disentitles  them.  In  our  discussion,  the  avoidance  of  affront  works,  for  example,  if 
individualizing  responsibility  for  the  interest  in  negative  liberty  succeeds  in  distracting  attention 
from  systemic  costs. 


One  might  suppose  that  this  point  argues  for  adequate  representation  at  the  outset,  rather  than  adequate 
representation  for  every  subsequent  offence.  But  that  argument,  I  suspect,  would  have  to  be  premised  on  the 
claim  that  recidivists  are  not  deserving  of  legal  aid  because  they  do  not  value  their  interest  in  negative  liberty.  I 
have  already  suggested  reasons  why  this  premise  is  suspect.  The  argument  could  not  be  made  on  the  basis  of 
cost-benefit  analysis  given  the  huge  costs  to  society  and  to  the  individuals  concerned  of  incarceration.  For  an 
exploration  of  such  costs,  see  Carole  La  Prairie,  Seen  but  not  Heard:  Native  People  in  the  Inner  City  (Ottawa: 
Department  of  Justice,  1994)  3  vols. 

Caiabresi  and  Bobbit,  supra ,  note  2,  at  72  ff. 

Ibid.,  at  73. 
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Recognition  of  the  individual  and  systemic  costs  of  giving  negative  liberty  priority  moves 
our  focus  away  from  negative  liberty  per  se.  It  moves  us  away  from  accepting  the  idea  that  we 
should  accord  priority  to  negative  liberty  and  towards  recognizing  that  there  is  a  plurality  of 
values  at  stake  when  it  comes  to  justified  claims  on  legal  aid.  Thus  I  have  argued  that  the 
domain  which  might  seem  the  least  problematic  in  terms  of  finding  a  clear  normative 
justification  for  legal  aid  is  hardly  so  after  some  inspection.  That  it  appears  to  be 
unproblematic  at  all  is  probably  due  to  the  fact  that  everyone  would  agree  that  persons  accused 
of  criminal  offences  have  a  worthy  claim  on  legal  aid  when  they  cannot  themselves  afford 
legal  representation. 

In  this  regard,  the  Criminal  Lawyers’  Association  are  right  to  draw  attention  to  the  fact 
that  those  accused  of  criminal  offences  may  have  a  constitutional  right  to  counsel  upon  arrest 
or  detention  or  at  trial.37  However,  as  we  have  seen,  the  value  of  negative  liberty  does  not 
characterize  satisfactorily  the  interests  at  stake  in  the  domain  in  which  it  is  most  at  home. 
Thus,  if  there  is  a  constitutional  right  to  legal  aid  for  those  accused  of  criminal  offences,  and 
that  right  cannot  be  reduced  to  the  individual  interest  in  negative  liberty,  it  should  follow  for 
the  non-criminal  domain  that  there  is  a  prima  fade  case  for  legal  aid  whenever  interests  which 
justify  aid  for  those  accused  of  criminal  offences  are  at  stake.  This  claim  might  seem  to  fall 


Criminal  Lawyers  Association  submissions,  supra,  note  29,  at  3.  The  Supreme  Court  has  not  decided  on  the 
issue  of  legal  aid  in  the  context  of  ss.  7  (“right  to  life,  liberty  and  security  of  the  person”)  and  11(d)  (right  to 
presumption  of  innocence)  of  the  Charter.  Many  lower  courts  have  ordered  legal  aid  to  be  provided  in  individual 
cases  where  it  was  thought  that  this  was  necessary  for  a  fair  trial.  However,  this  is  always  seen  as  something 
exceptional  and  not  as  providing  a  general  right  to  legal  aid.  Many  courts  also  reason  that  ordering  counsel  in 
such  circumstances  is  within  the  inherent  power  of  the  court  which  was  not  changed  through  the  introduction  of 
the  Charter.  Lower  court  decisions  indicating  that  counsel  may  be  ordered  due  to  the  complexity  of  the  charge  or 
the  seriousness  of  the  offence  or  necessity  for  a  fair  trial  include  the  following:  R.  v.  Rowbotham  (1988),  41 
C.C.C.  (3d)  9,  63  C.R.  (3d)  113  (Ont.  C.A.);  Panacui  v.  Legal  Aid  Society  of  Alberta,  [1988]  1  W.W.R.  60;  R. 
v.  Rain,  supra,  note  31;  Deutsch  v.  Law  Society  of  Upper  Canada  Legal  Aid  Fund  (1985),  48  C.R.  (3d)  166  at 
174  (Ont.  Div.  Ct.).  In  R.  v.  Powell,  supra,  note  31,  the  court  ordered  that  counsel  be  provided  to  someone  who 
had  been  denied  legal  aid,  giving  the  complexity  of  the  case  as  enough  of  a  reason  despite  no  threat  of 
imprisonment,  and  noting  that  the  introduction  of  Charter  arguments  made  matters  even  more  complex  and  so 
strengthened  the  case  for  counsel.  However,  this  case  also  relied  primarily  on  a  pr z-Charter  decision  and  did  not 
recognize  any  general  right  to  counsel.  For  a  discussion  of  these  cases,  see  Mossman,  supra,  note  31;  Mary 
Jane  Mossman,  “The  Charter  and  the  Right  to  Legal  Aid”  (1985),  1  J.L.  &  Soc.  Pol’y.  21;  David  Schneiderman 
and  Charalee  F.  Graydon,  “An  Appeal  to  Justice:  Publicly  Funded  Appeals  and  R.  v.  Robinson-,  R.  v.  Dolejs ” 
(1990),  28(4)  Alta.  L.  Rev.  873. 

The  Supreme  Court  has  considered  the  requirements  of  s.  10(b)  (right  to  “retain  and  instruct  counsel  without 
delay  and  to  be  informed  of  that  right”).  In  R.  v.  Prosper,  [1994]  3  S.C.R.  236,  the  court  held  that  s.  10(b)  did 
not  guarantee  a  right  to  state-funded  immediate  preliminary  legal  advice  upon  detention  (i.  e. ,  24-hour 
duty-counsel  service).  Lamer,  Sopinka,  Cory,  lacobucci,  and  Major  JJ.  agreed  that  such  a  right  would  have 
far-reaching  implications.  Although  s.  10(b)  imposes  both  informational  and  implementational  duties  on  the  state, 
the  obligation  on  police  to  “hold  off”  questioning  detainees  until  they  are  given  a  reasonable  opportunity  to 
contact  counsel  was  adequate  to  protect  detainees’  Charter  rights  and  to  fulfill  this  implementational  duty. 
However,  they  do  not  address  the  situation  where  there  is  no  possibility,  even  at  a  later  time,  to  contact  counsel 
because  of  a  lack,  not  simply  of  duty  counsel,  but  also  of  legal  aid  or  counsel  willing  to  give  advice  for  free  or  at 
a  reduced  rate.  Only  McLachlin  J.  suggests  that  the  implementational  component  would  not  be  met  if  the  legal 
system  fails  to  provide  the  detainee  with  the  opportunity  to  consult  counsel,  including  for  reasons  of  lack  of  free, 
immediate  advice.  However,  she  says  the  court  does  not  have  the  power  to  compel  a  government  to  set  up  any 
program,  such  as  24-hour  duty  counsel,  aimed  at  avoiding  Charter  breaches;  the  court  can  only  use  its  s.  24(2) 
remedy  to  exclude  evidence  obtained  in  contravention  of  the  detainee’s  rights.  L’Heureux-Dube,  La  Forest,  and 
Gonthier  JJ.  agreed  that  there  was  no  obligation  on  the  state  to  fund  24-hour  duty  counsel,  but  also  held  that  the 
length  of  the  holding-off  period,  should  not  depend  upon  the  existence  or  non-existence  of  duty  counsel  programs 
as  that  would  mean  that  s.  10(b)  rights  are  not  uniform  across  the  country  if  some  areas  do  not  have  such  a 
program.  L’Heureux-Dube  J.  noted  that  “that  there  may  be  certain  minimum  levels  of  Legal  Aid  imposed  by  s.7 
in  the  context  of  an  accused  who  is  being  tried  for  an  offence  whose  penalty  might  result  in  the  deprivation  of  the 
accused’s  life,  liberty  or  security  of  the  person”  (at  288). 
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into  the  trap  mentioned  above  of  permitting  the  domain  of  criminal  law,  and  the  interests  it 
serves,  to  dictate  provision  of  legal  aid  in  other  domains.  However  it  does  not  for  two  reasons. 

First,  I  suspect  that  the  interests  at  stake  in  the  provision  of  legal  aid  in  the  domain  of 
criminal  law  are  as  various  as  the  interests  at  stake  in  all  the  domains  taken  together.  Consider, 
for  example,  the  interests  at  stake  when  a  single  mother  is  accused  of  a  shoplifting  offence 
where  conviction  carries  no  threat  of  incarceration  but  rather  the  threat  of  social  stigma,  which 
may  affect  not  only  her  prospects  for  future  employment  but  also,  under  some  regimes  of 
welfare  entitlements,  her  level  of  social  assistance. 

Second,  at  issue  in  this  essay  is  not  what  the  constitutional  requirements  are  for  the 
provision  of  legal  aid,  but  what  the  normative  justifications  are  for  legal  aid.  The  question  here 
is  how  to  cater  to  all  justified  claims  on  legal  aid,  where  it  is  not  necessary  for  a  justification  to 
be  also  a  constitutionally  protected  right.  However,  since  the  fact  that  a  right  to  legal  aid  has 
been  deemed  to  be  constitutionally  protected  is  an  important,  though  not  conclusive,  indicator 
of  the  strength  of  the  normative  justification  for  that  right,  the  fact  that  a  constitutionally 
protected  normative  justification  cannot  be  reduced  to  the  interest  in  negative  liberty  is 
significant. 

The  problem  with  any  attempt  to  move  away  from  a  focus  on  the  interest  in  negative 
liberty  is  that  any  other  interest  offered  as  a  candidate  seems  inherently  evaluative  and  thus 
controversial.  However,  there  is  no  value  neutrality  to  the  interest  in  negative  liberty  either. 

Here  I  think  one  can  generalize  Calabresi’s  and  Bobbit’s  point  about  worthiness  decisions, 
extending  it  to  any  attempt  to  give  priority  to  negative  liberty  in  allocating  the  scarce  resource 
of  legal  aid.  Their  point,  recall,  was  that  worthiness  decisions  tend  to  hide  political  choices, 
choices  that  have  the  aim  of  excluding  enough  claimants  to  the  resource  in  order  to  satisfy  the 
constraints  placed  on  the  first-order  decision  about  the  size  of  the  resource.  The  decisions 
attempt  to  do  their  camouflage  work  by  putting  the  allocative  decision  in  terms  which  give  the 
false  impression  that  the  preferred  position  it  opens  up  is  open  to  all.  As  well,  as  we  have 
seen,  the  attraction  of  giving  priority  to  negative  liberty  is  that  we  can  all  agree  that  its 
deprivation  is  serious,  so  that  we  can  also  agree  that  any  of  us  would  rightly  claim  legal  aid 
should  we  not  be  able  to  afford  the  legal  services  necessary  to  protect  our  interest  in  negative 
liberty.  That  is,  giving  priority  to  negative  liberty  might  seem  justified  since  this  is  the  one 
interest  on  which  we  can  all  agree,  in  that  the  threat  of  its  deprivation  by  the  state  requires 
provision  of  adequate  legal  services.  Yet,  as  I  have  shown,  priority  for  negative  liberty  is  no 
more  defensible  in  the  practical  context  of  legal  aid  than  exclusivity  is  in  philosophical 
argument,  since  priority  in  practice  turns  into  exclusivity  and  it  is  not  the  one  and  only  interest 
at  stake. 

What  this  suggests,  in  my  view,  is  that  there  is  something  special  about  the  scarce 
resource  of  legal  aid.  Calabresi  and  Bobbit  seem  to  share  this  view,  for  they  say  the  following 

38 

about  the  scarce  resource  which  is  our  topic— the  resource  of  access  to  the  law: 

Since  people  are  not  equal  in  their  ability  to  state  their  cases,  we  are  ...  faced  with  the  necessity 
of  accepting  sub  silentio  the  notion  that  the  ability  to  state  a  case  is  an  acceptable  criterion  for 
allocating  the  good  or  making  sure  that  everyone  is  adequately  represented. 

We  can  unpack  their  point  as  follows.  The  law,  through  its  promise  of  equality  before  it  to 
all  those  subject  to  it,  suggests  that  the  benefits  it  delivers  are  equally  open  to  all  subjects.  To 
the  extent  that  any  subject  is  unable  to  discover  his  or  her  entitlements  because  of  an  inability 
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to  state  adequately  the  case  for  entitlement,  a  silent  political  choice  is  made  which  deems  that 
person  unworthy  of  the  benefit.  The  choice  has  to  remain  silent  because  to  bring  it  into  the 
open— to  make  it  public— is  to  make  it  starkly  clear  that  the  promise  of  equality  is  empty. 

In  other  words,  the  resource  of  legal  aid  is  special  precisely  because  it  is  difficult  to 
conceive  of  it  as  a  first-order  scarce  resource  about  which  second-order  allocational  decisions 
have  to  be  made.  The  reason  for  the  difficulty  is  that  the  resource  of  legal  aid  is  already 
implicitly  promised  by  any  particular  law  when  that  resource  is  necessary  for  that  law  to  fulfill 
its  promise  of  equality  of  access  to  the  benefit  it  provides. 

Given  this,  it  becomes,  I  think,  clearer  why  the  interests  which  supply  a  justification  for 
legal  aid  are  potentially  as  various  or  plural  as  the  interests  which  the  law  protects.  I  do  not 
want  thereby  to  claim  that  any  person  who  cannot  afford  a  lawyer  and  who  has  a  claim  on 
some  legal  benefit  is  entitled  to  legal  aid.  However  I  do  want  to  argue  that  we  should  see  that 
to  give  any  priority  to  negative  liberty  is  to  make  a  politically  contentious  and  normatively 
unjustified  choice.  The  question  then  is  to  find  some  other  normative  basis  for  legal  aid  rather 
than  the  priority  of  negative  liberty,  that  can  do  some  work  in  the  real  world  of  capped  legal 
aid  budgets. 

As  an  alternative  to  the  interest  in  negative  liberty,  I  have  suggested  the  interest  in 
autonomy,  an  interest  which  includes  the  capacity  to  make  effective  choices  as  well  as  the 
protected  area  for  making  choices— the  space  of  negative  liberty.  Choice  per  se,  however,  can 
no  more  be  coherently  defended  than  negative  liberty  per  se.  The  interest  in  autonomy  requires 
elaboration  which  involves  evaluating  the  interests  falling  under  the  rubric  of  the  general 
interest  in  autonomy— those  interests,  that  is,  affected  by  the  law  and  weighty  enough  to 
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generate  an  entitlement  to  legal  aid. 

In  the  context  of  the  debate  about  the  normative  justifications  for  the  provision  of  legal 
aid,  the  best  place  to  start  is  with  the  interests  that  have  already  achieved  legal  recognition, 
since  such  recognition  indicates  that  we  think  them  worthy  of  special  protection.  One  starts 
with  the  plurality  of  interests  that  have  so  far  been  protected  by  the  law  and  with  the  claim  that 
the  rule  of  law  requires  the  provision  of  legal  aid  in  all  those  cases  where,  without  legal  aid, 
the  law’s  promise  of  equality  before  it  is  subverted. 

The  difficulty  faced  by  the  pluralist  conception  here  is  to  find  a  parallel  argument  to  the 
one  starting  with  a  right  to  negative  liberty,  which  generates  the  right  to  legal  aid  when  the 
state  threatens  an  individual  with  deprivation  of  that  liberty.  Does,  for  example,  the  argument 
for  a  right  to  legal  aid  when  securing  social  assistance  have  to  find  its  trigger  in  an  individual 
right  to  such  assistance? 

I  have  suggested  above  that  the  pluralist  understanding  of  the  rule  of  law  can  at  least  get 
us  started  on  this  issue  without  having  to  establish  first  the  pre-political  existence  of  any 
substantive  right  like  the  right  to  social  assistance.  That  is,  because  the  law  already  guarantees 
social  assistance  in  a  wide  variety  of  areas,  and,  with  the  assumption  that  law  on  any  matter 


I  have  deliberately  avoided  the  kind  of  morally  loaded  understanding  of  autonomy  commonly  offered  in  the 
philosophical  literature— e.g.,  by  Ronald  Dworkin,  Life’s  Dominion:  An  Argument  about  Abortion,  Euthanasia, 
and  Individual  Freedom  (New  York:  Alfred  A.  Knopf,  1993)  at  224:  “Autonomy  encourages  and  protects 
people’s  general  capacity  to  lead  out  their  lives  out  of  a  distinctive  sense  of  their  own  character,  a  sense  of  what 
is  important  to  and  for  them.  Perhaps  one  principal  value  of  that  capacity  is  realized  only  when  a  life  does  in  fact 
display  a  general,  overall  integrity  and  authenticity.  But  the  right  to  autonomy  protects  and  encourages  the 
capacity  in  any  event,  by  allowing  people  who  have  it  to  choose  how  far  and  in  what  form  they  will  seek  to 
realize  that  aim.” 


492 


has  to  meet  the  publicity  condition,  we  have  at  least  the  start  of  a  case  for  a  right  to  legal  aid  in 
this  area. 

However,  as  I  will  now  show,  matters  are  not  quite  so  simple.  Controversy  about  the 
right  to  legal  aid  depends  on  how  one  understands  the  publicity  condition  in  this  area;  and 
understandings  will  diverge  because  of  the  differing  views  on  the  rights  at  stake. 

(c)  Social  Assistance  and  “Status”  Legislation 

There  is  much  useful  material  about  the  topics  of  this  section  which,  while  not  directly  on 
point,  raises  all  the  main  issues.  This  is  the  material  on  a  right  to  a  hearing  before  an 
administrative  determination  is  made  on  social  assistance  benefits  or  on  status— for  example, 
on  the  eligibility  to  be  a  convention  refugee.  One  can,  of  course,  have  a  right  to  a  hearing 
without  having  the  right  to  be  represented  or  advised  by  counsel  at  all,  let  alone  by  state- 
funded  counsel.  As  well  one  might  have  a  right  to  state-funded  counsel  without  having  a  right 
to  a  hearing,  but  the  issues  at  stake  in  the  question  of  a  right  to  a  hearing  in  this  kind  of  area 
are  very  similar  to  the  questions  surrounding  entitlement  to  legal  aid. 

Note  that  negative  liberty  is  not  in  issue  except  indirectly,  as  when  a  convention  refugee 
claimant,  who  is  wrongly  returned  to  his  or  her  country  of  origin,  might  face  on  return 
incarceration  or  worse.  But  there  is  one  clear  analogy  with  the  domain  of  criminal  law,  in  that 
the  person  seeking  a  benefit  or  a  status  is,  without  a  lawyer,  facing  alone  the  might  of  the 
state. 

Particularly  useful  here  are  the  American  debates  about  the  hearing  requirement  imposed 
by  the  Supreme  Court  in  Goldberg  v.  Kelly,40  as  represented  in  (1990)  56  Brooklyn  Law 
Review,  especially  the  exchange  between  Richard  Epstein  and  William  H.  Simon.  The  essays 
in  this  collection  raise  starkly  the  relationship  between  different  conceptions  of  the  rule  of 
law— what  I  have  called  the  publicity  condition— and  different  understandings  of  rights.  They, 
and  judicial  decisions  in  this  area,  also  raise  interesting  questions  about  the  methodology  of 
justice  arguments  as  well  as  the  substance  of  such  arguments— that  is,  the 
deontologist/consequentialist  debate. 

Consider,  for  example,  the  following  judicial  statements  in  Goldberg  v.  Kelly  where  the 
issue  was  whether  welfare  recipients  should  be  given  a  pre-termination  hearing  when  they  had 
a  right  to  a  trial-type  hearing  after  termination.  Justice  Brennan  for  the  majority  said: 41 

[T]he  termination  of  aid  pending  resolution  of  a  controversy  over  eligibility  may  deprive  an  eligible 
recipient  of  the  very  means  by  which  to  live  while  he  waits.  Since  he  lacks  independent  resources, 
his  situation  becomes  immediately  desperate.  His  need  to  concentrate  upon  finding  the  means  for 
daily  subsistence,  in  turn,  adversely  affects  his  ability  to  seek  redress  from  the  welfare  bureaucracy. 

Moreover,  important  governmental  interests  are  promoted  by  affording  recipients  a  pre¬ 
termination  evidentiary  hearing.  From  its  founding  the  nation’s  basic  commitment  has  been  to  foster 
the  dignity  and  well-being  of  all  persons  within  its  borders.  We  have  come  to  recognize  that  forces 
not  within  the  control  of  the  poor  contribute  to  their  poverty.  This  perception,  against  the  backdrop 
of  our  traditions,  has  significantly  influenced  the  development  of  the  contemporary  public  assistance 
system.  Welfare,  by  meeting  the  basic  public  demands  of  subsistence,  can  help  bring  within  the 
reach  of  the  poor  the  same  opportunities  that  are  available  to  others  to  participate  meaningfully  in  the 
life  of  the  community.  At  the  same  time,  welfare  guards  against  the  social  malaise  that  may  flow 
from  a  widespread  sense  of  unjustified  frustration  and  insecurity.  Public  assistance,  then,  is  not  mere 
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397  U.S.  254  (1970). 
Ibid.,  at  264-65. 
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charity,  but  a  means  to  “promote  the  general  welfare,  and  secure  the  blessings  of  liberty  to  ourselves 
and  our  posterity.”  The  same  governmental  interests  which  counsel  the  provision  of  welfare,  counsel 
as  well  its  uninterrupted  provision  to  those  eligible  to  receive  it;  pre-termination  evidentiary  hearings 
are  indispensable  to  that  end. 

As  William  H.  Simon  has  pointed  out,  Goldberg  v.  Kelly  is  often  thought  to  extend  the 
rule  of  law  to  the  welfare  system  by  repudiating  the  “right/privilege”  distinction  that  confined 
procedural  protections  of  economic  interests  to  private  law  claims.42  Richard  Epstein  argues 
that  it  was  wrong  of  the  court  to  repudiate  the  distinction  since,  as  a  libertarian,  he  supposes 
that  such  statutory  welfare  rights  are  a  priori  illegitimate  Further  that  stance,  as  Simon 
notes,  places  Epstein  in  something  of  a  dilemma.  Since  Epstein  is  also  a  proponent  of  the  rule 
of  law,  surely  he  should  think  that  statutes  must  be  enforced  in  accordance  with  the  rule  of  law 
even  if  he  thinks  that  it  was  illegitimate  to  enact  the  statute  in  the  first  place? 

Epstein’s  answer,  which  relies  explicitly  on  Hayek,  is  as  follows.44  The  principles  of  the 
rule  of  law  are  most  at  home  when  they  apply  to  government  in  its  role  as  “umpire  and 
enforcer  of  private  rights”.  That  is,  here  government  is  merely  seeing  to  it  that  the  rights 
protecting  the  space  of  negative  liberty  and  facilitating  individual  decision-making  in  that  space 
are  protected.  In  short,  individual  discretion  is  what  the  rule  of  law  protects.  When  the  state 
acts  redistributively  by  enacting  social  assistance  legislation,  this  is  an  arbitrary  exercise  of 
discretion  which  confers  benefits  on  a  class  of  individuals.  The  state  is  then  simply  like  an 
individual  driven  by  “appetites”.45  Since  no-one  in  the  class  of  benefit  recipients  is  worse  off  if 
her  benefit  is  terminated  than  she  was  prior  to  the  enactment  of  the  statute,  and  since  she  had 
no  right  to  have  it  enacted,  therefore  she  has  no  right  to  procedural  protection  against 
termination.  That  is,  since  conferment  of  the  benefit  is  wholly  discretionary,  it  follows  that  the 
procedures  by  which  it  is  delivered  are  also  discretionary.  Epstein  also  expresses  concerns 
about  the  cost  of  imposing  procedures  to  the  budget  available  to  the  agency,  that  is,  the 
familiar  argument  that  costly  procedures  reduce  the  pool  of  substantive  benefits  available. 

Epstein’s  argument  would  rule  out  legal  aid  in  respect  of  social  assistance  legislation  for 
the  same  reasons  as  those  just  outlined— the  cost  of  legal  aid  would  be  a  further  cost  on  top  of 
an  already  illicit  redistribution.  The  only  difference  would  be  that  the  pool  of  resources  under 
consideration  would  be  the  overall  pool  of  resources  available  to  the  state  for  redistribution, 
including  the  resource  of  legal  aid,  not  just  the  pool  available  to  a  particular  agency.  Epstein 
also  expresses  concerns  about  the  ability  of  judges  to  “micromanage”  the  welfare  system.  One 
is  better  off  relying  on  the  fact  that  those  who  want  to  deliver  benefits  through  a  welfare 
system  will  also  devise  the  procedures  most  conducive  to  efficient  delivery  of  the  benefits. 

As  Simon  points  out,  such  trust  might  well  be  misplaced.  A  government  which  is  stuck 
with  providing  such  benefits  because  it  cannot  afford  politically  to  withdraw  them  can  find 
many  ways  to  undercut  the  program.46  It  might,  to  use  Calabresi’s  and  Bobbit’s  terminology, 


William  H.  Simon,  “The  Rule  of  Law  and  the  Two  Realms  of  Welfare  Administration”  (1990),  3  Brooklyn  L. 
Rev.  777. 

Richard  A.  Epstein,  “No  New  Property”  (1990),  56  Brooklyn  L.  Rev.  747. 

Ibid.,  at  764,  footnote  32. 

Ibid.,  at  765.  I  assume  that  Epstein’s  point  is  that  the  state  is  acting  in  the  way  that  individuals  do  in  Hobbes’s 
state  of  nature. 

Simon,  supra,  note  42,  at  779. 
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translate  allocation  decisions  into  worthiness  decisions  in  order  to  diminish  the  overall  pool  of 
resources.  And,  as  Simon  says,47 

one  has  to  take  into  account  the  influence  of  the  background  distribution  of  wealth  in  undermining 
the  distribution  of  political  rights.  The  standard  background  enforcement  procedures  provided  by  the 
legal  system  are  typically  more  accessible  to  the  relatively  wealthy,  well-educated  and  well- 
connected.  Without  procedures  tailored  to  their  circumstances,  the  disadvantaged  are  less  likely  to 
enforce  their  substantive  entitlements.  The  need  of  the  disadvantaged  to  secure  special  procedural 
accomodations,  while  the  advantaged  can  rely  on  private  resources  for  enforcement,  means  that  the 
disadvantaged  must  spend  greater  political  resources  than  the  advantaged  to  achieve  a  comparable 
amount  of  substantive  benefit.  Enforceability  is  not  something  that  the  beneficiaries  should  have  to 
struggle  for  each  time  a  statute  is  passed;  it  is  a  baseline  entitlement  required  by  the  rule  of  law 
principle. 

The  problem  revealed  by  the  exchange  between  Epstein  and  Simon  is  by  now  the  familiar 
one  that  differences  in  views  as  to  substantive  commitments— whether  or  not  there  is  a  welfare 
entitlement— will  translate  into  disagreement  about  procedural  rights,  including,  it  is  clear,  the 
right  to  counsel.  This  problem  might  be  in  part  created  by  Justice  Brennan’s  high-flown 
rhetoric.  He  seemed  to  suppose  that  one  had  to  establish  a  pre-existing  right  to  welfare  before 
other  procedural  rights  could  accrue,  a  projierty  right  of  the  kind  proposed  by  Charles  Reich  in 
his  famous  article  “The  New  Property”;  8  Goldberg  v.  Kelly  is  widely  regarded  as  having 
adopted  Reich’s  thesis. 

There  was  an  alternative  approach  available,  one  which  noted  that  a  legally  protected 
interest  was  at  stake  whose  importance  could  be  deduced  primarily  from  the  legislative  steps 
taken  to  protect  and  promote  the  interest.  Such  an  approach  might  seem  to  allow  one  to 
sidestep  the  difficult  issue  of  whether  any  individual  or  group  had  a  right  to  have  that 
legislation  enacted.  Such  an  approach  was  advocated  by  Justice  Powell  of  the  United  States 
Supreme  Court,  in  Mathews  v.  Eldridge ,49  where  the  issue  was  a  right  to  a  hearing  before  a 
provisional  determination  that  disability  payments  should  be  discontinued:50 

Our  prior  decisions  indicate  that  identification  of  the  specific  dictates  of  due  process  generally 
requires  consideration  of  three  factors.  First,  the  private  interest  that  will  be  affected  by  the  official 
action;  second,  the  risk  of  an  erroneous  deprivation  of  such  interest  through  the  procedures  used,  and 
the  probable  value,  if  any,  of  additional  or  substitute  procedural  safeguards;  and,  finally,  the 
government’s  interest,  including  the  function  involved  and  the  fiscal  and  administrative  burdens  that 
the  additional  or  substitute  procedural  requirement  would  entail. 

Justice  Powell  concluded  that,  in  the  circumstances,  the  cost-benefit  analysis  did  not  favour  a 
pre-termination  hearing  of  the  kind  required  by  the  decision  in  Goldberg. 

One  can  capture  the  difference  between  Goldberg  and  Mathews  in  the  following  way. 
Brennan  adopted  a  deontological  approach,  one  which  puts  all  the  weight  on  the  issue  of 
whether  or  not  there  was  a  right  to  the  statutory  benefit,  while  Powell  adopted  a 
consequentialist  approach,  one  which  requires  that  the  right  be  conceived  as  an  interest,  so  that 
it  can  be  put  into  the  balance  with  other  considerations. 


Ibid.,  at  779-80. 

48  (1964),  73  Yale  L.J.  733. 

49  96  S.  Ct.  893  (1976). 
Ibid.,  at  903. 
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The  problem  with  attributing  deontological  status  to  an  interest  is  often  said  to  be  not 
merely  the  controversial  nature  of  the  rights  asserted,  but  also  that  it  excludes  proper 
consideration  of  consequential  considerations.  The  latter  are  not  confined  to  considerations 
such  as  the  integrity  of  the  administrative  process  and  the  burden  placed  on  the  resources  of 
the  agency,  a  burden  which  might  diminish  the  overall  pool  of  resources  the  agency  has 
available  to  distribute.  In  this  inquiry,  where  the  issue  is  entitlement  to  legal  aid,  consequential 
considerations  must  include  the  depletion  of  the  resource  of  legal  aid  at  the  expense  of  other 
claims. 

Simon  also  notes  that  while  Goldberg  clearly  improved  the  quality  of  the  internal  appellate 
process  in  regard  to  termination  decisions,  the  decision  left  untouched  the  front-line  system  of 
applications  for  benefits.  Indeed,  he  suggests  that  the  effect  of  the  decision  on  the  front  line 
might  have  been  negative  in  that  the  legitimacy  that  administrative  agencies  thought  they  could 
gain  by  putting  in  place  a  sophisticated  appeal  process  for  termination  often  came  at  the 
expense  of  the  initial  eligibility  decisions,  where  it  was  thought  appropriate  to  have  a  kind  of 
production  line  staffed  by  poorly  qualified  clerks.  This  is  worrying  for  reasons  beyond  the 
effect  on  the  sense  of  self-worth  of  the  applicants— it  creates  significant  risks  of  inaccurate 
determinations  of  eligibility,  often  through  the  provision  of  false  information  to  applicants. 

However,  the  cost-benefit  or  consequentialist  approach  is  not  without  its  problems.  There 
is  the  problem  of  information— that  judges  lack  the  information  necessary  to  undertake  such  an 
analysis.  More  important  is  the  sense  that  factoring  the  interest  into  a  cost-benefit  analysis  risks 
sacrificing  it  to  consequential  considerations.  Also  lurking  behind  the  particular  critiques  of 
each  approach  is  the  problem  of  the  legitimacy  of  judges  redesigning  administration  at  all, 
especially  given  the  impact  of  such  redesign  on  both  process  and  resource. 

In  Canada,  similar  issues  arose  in  the  context  of  the  procedural  rights  of  applicants  for 
convention  refugee  status  in  Singh  v.  Minister  of  Employment  and  Immigration ,5  a  decision 
which  is  sometimes  cited  in  support  of  arguments  for  a  right  to  legal  aid  for  applicants  for 
either  refugee  or  immigrant  status.52 

Here  the  Supreme  Court  had  to  decide,  among  other  things,  whether  the  fact  that  the 
rights  of  a  convention  refugee  accrued  only  by  virtue  of  a  statute  which  created  those  rights, 
and  then  only  to  those  who  satisfied  the  criteria  set  out  in  the  statute,  meant  that  those  applying 
for  this  status  had  at  the  outset  no  right  but  only  an  interest.  The  legal  significance  of  the 
distinction  between  right  and  interest  in  this  context  would  be  that  the  applicants  presumably 
had  to  have  a  right  before  they  were  entitled  to  a  hearing  at  the  stage  where  an  official 
determination  was  made  of  whether  the  applicants  had  a  reasonable  basis  for  their  claim.  The 
statute  excluded  a  hearing  at  this  stage.  Madame  Justice  Wilson  and  two  other  judges  dealt 
with  the  statutory  exclusion  by  asking  whether  it  violated  section  7  of  the  Charter .  “Everyone 
has  the  right  to  life,  liberty  and  security  of  the  person  and  the  right  not  to  be  deprived  thereof 
except  in  accordance  with  the  principles  of  fundamental  justice”. 


[1985]  S.C.R.177. 

However,  Mary  Jane  Mossman  writes,  supra ,  note  31,  at  30,  that  “[n]othing  ...  focused  the  court’s  attention 
explicitly  on  the  need  for  legal  aid  services,  even  in  the  context  of  the  required  hearing  for  refugee  claimants  in 
Singh \ 

Three  of  the  judges  dealt  with  the  matter  by  reviving  the  Canadian  Bill  of  Rights,  for  reasons  I  will  not  go  into 
here. 
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Wilson  J.,  unlike  Brennan  J.  in  Goldberg ,  did  not  suppose  that  the  issue  was  whether 
there  was  a  pre-existing  right.  All  that  was  needed  was  an  interest  of  the  kind  that  section  7 
protects  and  a  decision  whose  consequences  for  that  interest  are  significant:54 

Given  the  potential  consequences  for  the  appellants  of  a  denial  of  that  status  if  they  are  in  fact 
persons  with  a  ‘well-founded  fear  of  persecution,’  it  seems  to  me  unthinkable  that  the  Charter  would 
not  apply  to  entitle  them  to  fundamental  justice  in  the  adjudication  of  their  status.... 

The  issue  in  the  present  case  is  not  simply  whether  the  procedures  set  out  in  the  Immigration 
Act,  1976  are  reasonable;  it  is  whether  it  is  reasonable  to  deprive  the  appellants  of  the  right  to  life, 
liberty  and  security  of  the  person  by  adopting  a  system  for  the  adjudication  of  refugee  status  claims 
which  does  not  accord  with  the  principles  of  fundamental  justice. 

However,  unlike  Powell  J.  in  Mathews ,  she  did  not  permit  the  protection  which  the 
interest  should  get  to  be  determined  by  a  cost-benefit  analysis,  for  she  went  on  to  reject 
government  attempts  to  justify  the  statutory  exclusion  on  the  grounds  that  it  was  necessary  for 
the  viability  of  the  administrative  process:55 

Seen  in  this  light,  I  have  considerable  doubt  that  the  type  of  utilitarian  consideration  brought 
forward  by  Mr.  Bowie  can  constitute  a  justification  for  a  limitation  on  the  rights  set  out  in  the 
Charter.  Certainly  the  guarantees  of  the  Charter  would  be  illusory  if  they  could  be  ignored  because  it 
was  administratively  convenient  to  do  so.  ...  [a]  balance  of  administrative  convenience  does  not 
override  the  need  to  adhere  to  . . .  principles  [of  natural  justice  and  procedural  fairness] . 

The  government’s  reaction  to  Singh  was  in  part  to  expand  the  grounds  for  denial  of  refugee 
claims.56 

The  lesson  to  be  learnt  here  draws  on  my  discussion  of  the  criminal  law  and  also  reflects 
back  onto  it.  First,  there  is  a  virtue  in  avoiding  trying  to  identify,  in  the  abstract,  rights  or 
interests  that  require  legal  aid.  Rather,  one  should  start  by  giving  all  interests  that  are  legally 
recognized  prima  facie  consideration  as  worthy  of  legal  aid  if  the  person  asserting  the  interest 
would  otherwise  be  unable  to  assert  it  or  be  severely  hampered  in  asserting  it. 

Second,  there  is  a  similar  problem  that  arises  when  attempts  are  made  in  the  abstract,  to 
give  weight  to  legally  recognized  interests.  This  problem  is  evident  in  the  kinds  of  situation 
discussed  here,  when  we  see  judges  attempting  this  exercise.  Further  it  is  no  less  a  problem,  I 
submit,  in  the  criminal  law  context,  where  judges,  without  regard  for  the  effects  on  the  system 
of  legal  aid  as  a  whole,  might  be  tempted  to  order  representation  of  a  certain  kind  for  a  class 
of  accused  persons.  The  same  problem  also  attends  all  those  attempts  that  use  criteria  of 
worthiness  within  categories  as  second-order  allocation  devices  to  exclude  some  from  access  to 

54 

Singh  v.  Minister  of  Employment  and  Immigration,  supra,  note  51,  at  210  and  218. 

55  Ibid.,  at  218-19. 

56  Michael  Mandel  discusses  the  context  of  Singh  and  its  aftermath  in  The  Charter  of  Rights  and  the  Legalization  of 
Politics  in  Canada  (Toronto:  Wall  &  Thompson,  1989),  at  172-83.  The  decision  came  at  a  time  when  there  was 
already  a  significant  backlog  of  refugee  claims,  and  an  increasing  flow  of  new  refugee  claims.  While  many  of 
these  new  claims  were  due  to  world  circumstances,  Mandel  points  out  that  the  backlog  of  claims  and  the  slow 
speed  with  which  these  were  to  be  processed  (given  the  new  requirement  of  oral  hearings)  meant  that  many 
refugees  with  hopeless  claims  made  them  in  order  to  buy  several  years  of  time  within  Canada.  Further,  hopeless 
claims  increased  as  it  became  clear  that  the  way  out  of  the  clogged  system  would  have  to  be  through  granting  an 
amnesty.  In  May  1986,  the  government  dealt  with  the  backlog  by  allowing  those  in  the  backlog  to  skip  the 
refugee  process,  regardless  of  the  validity  of  their  claim.  The  government  also  introduced  and  later  passed  Bill 
C-55  which  expanded  the  grounds  for  denial  of  new  refugee  claims  at  the  same  time  as  procedural  protections 
were  enhanced.  Mandel  says  that  the  government  expected  its  measures  to  reduce  the  number  of  applicants  by 
one-third  in  the  first  year  and  to  reject  60%  of  the  resulting  claims. 


497 


legal  aid—  for  example,  the  tariff  system  established  by  the  Law  Society  of  Upper  Canada. 
The  fact  that,  for  example,  one  can  generally  suppose  that  situations  where  a  woman  is 
physically  abused  by  her  partner  are  worse  than  situations  where  abuse  is  not  physical,  cannot 
tell  us  about  the  needs  of  a  particular  woman  in  a  situation  of  abuse  that  is  not  physical. 

If  we  sum  up  my  argument  about  the  domain  of  criminal  law,  it  is  that  the  normative 
justifications  for  legal  aid  will  be  founded  on  a  plurality  of  interests.  Here  my  argument  is  that 
while  we  can  make  a  list  of  interests  that  attract  entitlements,  that  list  has  to  be  both  open- 
ended  and  provisional;  and,  perhaps  most  important  of  all,  the  normative  entitlements  cannot 
be  determined  in  the  abstract. 

However,  this  is  far  from  a  conclusion  that  the  job  of  deciding  on  entitlements  cannot  be 
done;  nor  is  my  conclusion  the  fantastic  one  that  there  should  be  open-ended  access  to  lawyers 
for  all  those  who  cannot  afford  a  lawyer.  Rather  my  conclusion  is  that  the  institution  of  legal 
aid  has  to  be  designed  so  that  the  entitlements  to  legal  aid  can  be  identified,  evaluated,  and 
revisited. 

(d)  Family  Law  and  Civil  Law 

As  already  noted,  family  law  can  be  analogized  to  the  criminal  law  domain  when  there  is 
the  potential  for  the  deprivation  of  negative  liberty  and  because,  on  such  occasions,  the  forces 
of  the  state  are  ranged  against  the  individual.  Clearly  family  law  overlaps  significantly  with 
welfare  or  social  assistance  law  when  claims  by  a  family  unit  for  social  assistance  are  an  issue. 
Here,  while  negative  liberty  will  not  be  implicated,  one  does  have  the  forces  of  the  state 
against  the  individual.  However,  many  of  the  issues  that  arise  in  the  family  law  domain  are 
between  individuals  seeking  to  end  a  marriage  while  providing  for  such  important  details  as 
custody,  child  support,  and  the  division  of  assets.  Here  negative  liberty  is  not  implicated  and 
the  issue  is  not  between  the  state  and  an  individual,  so  that  the  legal  situation  might  seem  much 
more  similar  to  the  ordinary  civil  law  situation  where  two  parties  are  in  some  dispute. 

Let  us  start  then  with  the  example  of  a  “private”  dispute  between  two  individuals  to  which 
these  aspects  of  family  law  are  analogized  that  might  at  first  glance  seem  to  weaken  the  claim 
for  legal  aid.  Here  the  following  passage  from  the  National  Council  of  Welfare  Report,  Legal 
Aid  and  the  Poor ,57  is  helpful: 

Low-income  people  are  also  much  more  likely  to  need  legal  assistance  as  consumers.  They  are 
the  prime  targets  of  consumer  fraud,  as  unscrupulous  operators  take  advantage  of  their  helplessness 
or  disabilities  to  misrepresent  the  price  or  quality  of  their  merchandise.  Interest  on  sales  and  loans  is 
disguised  to  fool  people  with  little  education.  Small  claims  courts,  initially  perceived  as  “people’s 
courts,”  are  in  fact  collection  agencies  where  corporations  and  professionals  (accounting  for  77 
percent  of  plaintiffs  in  a  Windsor,  Ontario  study)  obtain  judgments  without  opposition  against  low- 
income  respondents.  Collection  practices  against  the  poor  are  harsh  and  often  illegal. 

The  normative  point  made  is  broader  in  scope  than  the  point  about  the  unfairness  of 
situations  in  which  one’s  rights  are  contingent  on  proper  access  to  the  law  but  where  one’s  lack 
of  both  appropriate  information  and  advocacy  skills  give  one  unequal  access.  It  is  also  about 
the  fact  that  one’s  position  of  inequality  is  worsened  when  one  is  contesting  the  law  with 
another  private  actor  who  is  vastly  more  powerful  than  oneself.  What  should  matter  is  not  the 
source  of  the  power  which  worsens  one’s  situation  of  inequality  before  the  law,  but  the  fact 
that  the  situation  is  worsened. 


57 


(Ottawa:  Minister  of  Supply  &  Services  Canada,  1995),  at  1 1  [footnotes  omitted]. 
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Similarly,  in  family  law  when  a  divorce  is  the  issue  together  with  the  regulation  of  the 
consequences  of  divorce,  it  is  offensive  to  the  principle  of  equality  before  the  law  for  the  more 
powerful  of  the  private  actors  to  be  able  to  evade  the  legal  regulation  of  the  situation  that 
would  have  occurred  had  the  weaker  party  been  given  legal  aid.  Notice  here  that  the  influence 
of  private  power— of  the  more  powerful  party  in  a  relationship— might  perversely  increase 
through  efforts  to  devise  more  informal  forums  for  legal  proceedings  in  order  to  remedy 
inequalities  of  access  to  the  law.  This  factor  might  be  just  as  present  in  mediation  forums  for 
family  law  disputes  as  it  is  in  small  claims  courts,  the  difference  being  only  that  in  the  latter 
forums  the  inequality  is  visible.  Put  differently,  the  formality  of  proceedings  in  a  judicial 
setting  might  disadvantage  the  unrepresented  party  because  of  his  or  her  inability  to  cope  with 
the  intricacies  of  the  law,  but  the  presence  of  an  impartial  judge  might  to  some  extent  offset 
the  inequalities  in  power  in  a  more  informal  setting.59 

4.  INSTITUTIONAL  DESIGN  AND  THE  RULE  OF  LAW 

In  this  concluding  section,  I  want  to  pull  together  several  different  themes  of  this  essay. 
First,  there  is  the  idea  that  what  I  have  called  the  box  approach  cannot  work— that  no  ranking 
of  claims  on  legal  aid  can  be  done  in  an  a  priori  fashion  between  domains  or  in  the  abstract. 
Rather,  we  should  recognize  that  legal  aid  serves  a  plurality  of  values,  none  of  which  should 
be  assigned  priority  over  the  others  in  a  fashion  that  leads  to  de  facto  exclusivity.  Second, 
there  is  the  idea  that  a  productive  starting  point  is  to  be  found  in  the  publicity  condition  which 
requires  that  subjects  must  both  know  their  legal  entitlements  and  be  able  to  enforce  them. 
Third,  there  is  the  reality  that  not  all  claims  on  legal  aid  grounded  in  the  publicity  condition 
can  be  met  in  an  era  of  capped  legal  aid  budgets.  Finally,  there  is  the  issue  raised  by 
Macdonald:  to  focus  on  access  to  law  both  narrows  and  distorts  the  important  substantive 
issues,  which  have  to  do  with  access  to  justice. 

Recall  that  the  publicity  condition  is  not  imposed  as  an  external  constraint  on  law¬ 
makers— rather,  meeting  it  is  part  of  the  obligation  law-makers  undertake  in  choosing  to 
govern  through  law.  Legal  aid— meaning  access  to  lawyers’  services— is,  it  must  be 
emphasized,  just  one  way  of  meeting  the  obligation.  Indeed,  to  the  extent  that  legal  aid  is  a 
response  to  the  problems  created  by  legislation,  it  can  become  a  dumping  ground  for  costs  that 
should  properly  have  been  factored  into  the  legislative  process. 

For  example,  in  designing  social  assistance  legislation,  it  would  be  best  to  take  into 
account  the  costs  of  delivering  an  efficient,  accessible,  and  respectful  frontline  service  to 
applicants  as  well  as  a  hearing  process  that  meets  the  same  conditions  when  applicants  are 
refused  benefits  or  recipients  have  their  benefits  terminated.  Of  course,  problems  will  still 


I  am  grateful  to  Carol  Rogerson  for  this  observation. 

This  is  not,  however,  an  argument  that  one  can  do  without  representation  because  of  the  judge’s  ability  to  offset 
the  inequalities  in  power.  The  adversarial  system  in  Canada  militates  against  such  a  role  for  the  judiciary. 
Marshall  Breger  suggests  that  complexity  is  not  the  only  issue  in  deciding  on  representation.  We  also  have  to  take 
into  account  the  fact  that  an  adversarial  legal  system  depends  to  a  large  extent  on  both  parties  presenting  their 
cases  with  a  passive  judge  as  arbiter,  in  contrast  to  a  European  “inquisitorial”  system  in  which  the  need  for 
lawyers  may  be  less.  See  Marshall  I.  Breger,  “Legal  Aid  For  the  Poor:  A  Conceptual  Analysis”  (1982),  60 
N.C.L.  Rev.  282  at  291.  This  opinion  is  also  shared  by  the  National  Council  of  Welfare:  “The  main  reason  why 
representation  by  a  lawyer  is  almost  always  essential  in  criminal  cases  is  that  the  criminal  justice  system  is  an 
adversarial  one”:  Legal  Aid  and  the  Poor,  supra,  note  57,  at  4.  For  a  detailed  look  at  how  unrealistic  it  is  for  an 
individual  to  appear  before  a  court  unrepresented— whether  in  the  family,  criminal,  or  youth  court  setting— and 
how  this  has  increased  since  the  recent  cuts  to  legal  aid,  see  Ontario  Family  Law  Judges  Association  and  Ontario 
Judges  Association,  submission  to  Ontario  Legal  Aid  Review”  (April  2,  1997). 
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arise  however  much  effort  goes  into  the  design,  but  to  avoid  the  effort  is  to  invite  two 
distressing  scenarios. 

In  the  first  scenario,  legal  aid  is  not  available  to  those  seeking  the  benefits,  which  means 
that  individuals  who  are  entitled  to  the  benefits,  and  who  have  a  need  that  has  been  identified 
by  the  law  as  one  worthy  of  being  met,  may  well  not  get  their  entitlements.  In  the  second, 
legal  aid  is  available,  but  it  proves  a  very  costly  response  when  problems  of  design  are 
translated  into  individualized  legal  problems,  dealt  with  on  a  case-by-case  basis. 

The  second  scenario  is  at  least  an  improvement  on  the  first,  where,  depending  on  the 
extent  of  the  design  problems,  the  failure  to  provide  legal  aid  deprives  individuals  of  their  legal 
entitlements.  However,  the  second  scenario  is  not  much  of  an  improvement,  even  if  we 
assume  the  existence  of  an  uncapped  legal  aid  budget;  it  perpetuates  the  problems  and  helps 
only  those  who  seek  legal  aid,  who  might  be  in  the  minority  of  those  deprived  of  their 
entitlements.  Put  differently,  the  problem  is  that  the  publicity  condition  is  not  met  when  the 
response  to  defects  in  publicity  are  ad  hoc. 

A  third  attractive  scenario  is  one  that  invites  the  identification  of  design  problems  and 
provides  a  channel  to  get  these  addressed.  This  scenario  is  a  significant  improvement  over  the 
first  two,  even  if  the  legal  aid  resources  available  are  quite  limited.  However  in  order  for  such 
problems  to  be  identified,  there  has  to  be  an  institutional  setting  in  which  they  can  be 
manifested  and  articulated  by  those  directly  affected.  One  needs  a  mechanism  that  permits  the 
institution  of  legal  aid  to  move  on  beyond  providing  information  and  standard  lawyering 
services  to  addressing  design  problems. 

Put  differently,  if  legal  aid  is  seen  as  just  part  of  a  response  to  the  need  for  the  state  to  live 
up  to  the  publicity  condition,  then  one  can  see  how  the  appropriate  normative  response  to 
problems  arising  out  of  a  capped  legal  aid  budget  might  have  little  to  do  with  working  out 
rankings  which  can  a  priori  inform  allocation  decisions.  Rather,  the  response  has  to  do  with 
properly  designing  the  institutions  of  which  legal  aid  is  an  integral  part. 

There  is  now  fairly  widespread  agreement  that  the  response  to  a  contemporary  crisis  in 
legal  aid  has  to  be  of  an  institutional  nature.  Thus  in  From  Crisis  to  Reform:  A  New  Legal  Aid 
Plan  for  Ontario ^  Frederick  H.  Zemans  and  Patrick  J.  Monahan  conclude  that  reform  has  to 
do  with  designing  an  institution  to  administer  legal  aid  so  that  allocations  can  respond  to  the 
plurality  of  interests  served  by  legal  aid.  They  recommend  that  the  governance  of  legal  aid  in 
Ontario  be  transferred  from  the  law  society  to  an  independent,  nonprofit,  statutory  agency.  To 
enable  the  agency  to  display  greater  flexibility  and  experimentation  in  its  delivery  of  services 
to  meet  its  current  challenges,  it  would  be  regionalized  and  it  would  integrate  the  currently 
independent  clinic  system.  Also  it  would  display  more  business  and  management  expertise  in 
its  makeup,  and  establish  a  separate  research  and  evaluation  unit.  They  also  suggest  that  the 
current  system  does  not  have  the  capacity  to  define  and  identify  legal  needs  or  to  allocate  its 
services  strategically.  They  argue  that,  despite  the  difficulty  of  defining  legal  needs  and  the 
scarcity  of  empirical  data,  it  is  at  least  clear  that  there  are  many  different  kinds  of  legal  needs 
which  must  be  addressed  by  a  legal  aid  system  and  that  the  new  body  must  develop  its  own 
models  to  identify  and  prioritize  these  needs.  Finally,  they  propose  that  prioritization  be 
undertaken  within  the  body’s  general  governance  structure,  one  independent  of  the  government 
and  the  legal  profession,  with  membership  of  the  board  made  up  of  representatives  from  the 
profession,  including  representation  from  different  practice  area  and  the  clinic  system, 


60 


Supra ,  note  26. 
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government,  the  community,  those  with  social  service  and  business  management  expertise,  and 
legal  aid  clients. 

Here,  I  do  not  mean  to  endorse  all  the  details  of  this  set  of  proposals  or  similar  recent 
interventions.61  Rather,  I  want  to  note  some  of  their  normatively  salient  features,  particularly 
those  that  can  help  to  answer  the  following  pressing  question:  If  we  do  away  with  box 
approaches,  so  that  everything  is  up  for  grabs,  then  what  will  prevent  the  most  powerful  actors 
from  imposing  their  a! locational  preferences  on  the  whole? 

At  least  part  of  the  answer  to  the  question  will  lie  in  the  structure  of  the  institution.  The 
institution  must  be  one  which  exposes  its  allocational  decisions  to  the  test  of  the  experience  of 
those  whom  legal  aid  is  supposed  to  serve.  As  part  of  such  exposure,  it  must  provide,  first, 
internal  institutional  mechanisms  which  require  an  ongoing  evaluation  (with  a  view  to  possible 
revision)  of  the  decisions  in  the  light  of  that  experience.  Second,  the  institution  must  be 
provided  with  formal  channels  to  government  and  the  legislature  so  that  problems  that  cannot 
be  addressed  internally  can  be  addressed  elsewhere.  In  this  regard,  the  institution  must  have 
open  to  it  a  channel  for  dealing  appropriately  with  requests  for  revisions  in  the  cap  if  it  can 
make  a  case  that,  without  such  a  revision,  it  cannot  do  its  work.  It  must  also  have  open  to  it 
channels  that  permit  problems  it  detects  in  legislative  design  to  be  addressed  either  by  reform 
of  the  internal  workings  of  other  agencies  or  by  law  reform.  Those  channels  should  not  be 
confined  to  provision  of  information  but  should  permit,  when  appropriate,  test  cases  in  which 
the  courts  are  used  to  test  the  validity  of  particular  laws  because  of  substantive  defects. 

Here  I  want  to  focus  on  the  internal  institutional  mechanisms.  It  is  self-evident  that  the 
need  for  an  ongoing  evaluation  of  allocational  decisions  with  a  view  to  possible  revision  in  the 
light  of  that  experience  in  itself  provides  a  justification  for  clinics  with  close  ties  to  the 
communities  they  serve.  Without  clinics,  we  would  simply  not  have  what  the  Honourable  Roy 
McMurtry,  Chief  Justice  of  Ontario,  termed  the  “testing  of  laws  ...  in  the  light  of  real 
experiences”,  information  about  “the  true  impact  on  the  neediest  who  are  affected  in  unique 
ways  by  our  legal  system”.  Thus,  whatever  the  place  clinics  have  in  a  restructured  legal  aid 
institution,  their  ability  to  serve  their  communities  and  to  voice  their  understanding  of  the 
needs  of  those  communities  must  be  preserved.  That  will,  of  course,  require  clinic 
representation  in  any  collective  decison-making  at  the  board  level. 

Guarantees  of  representation  are  at  least  part  of  the  answer  to  the  question  of  how  to 
prevent  the  allocational  agenda  from  becoming  dominated  by  the  more  powerful  or  more  vocal 
institutional  actors.  Still  it  is  also  important  to  structure  institutional  discussion.  Here  one  can 
learn  a  lesson  from  general  work  in  democratic  theory  that  the  best  way  to  conceive  of 
discussion-structuring  principles  are  as  negative  constraints  on  conversation.  They  do  not 
dictate  results  but  they  rule  out  certain  conversational  moves,  for  example,  the  mere 
expression  of  wants,  inconsistencies,  and  the  citation  of  tradition.  In  other  words,  a  claim,  in 
order  to  count  as  legitimate,  has  to  show  that  it  can  survive  certain  tests. 


Most  notably,  J.  Douglas  Ewart,  “Hard  Caps:  Hard  Choices;  A  Systemic  Model  for  Legal  Aid”,  in  Zemans, 
Monahan  and  Thomas,  supra ,  note  24,  and  Martin  L.  Friedland,  Governance  of  Legal  Aid  Schemes ,  paper 
prepared  for  Ontario  Legal  Aid  Review,  (May  16,  1997),  reproduced  in  Vol.  3  of  this  report. 

Supra ,  note  1. 

For  other  examples,  see  the  list  in  Carlos  Santiago  Nino,  The  Constitution  of  Deliberative  Democracy  (New 
Haven,  Conn.:  Yale  University  Press,  1996),  at  122. 
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In  the  context  of  debates  about  legal  aid,  one  would  expect  that  any  claim  on  legal  aid  for 
a  particular  need  would  have  to  show  that  it  has  properly  taken  into  account  at  least  the 
following: 

(1)  the  impact  of  drawing  resources  away  from  other  areas; 

(2)  the  least  expensive  way  of  effectively  meeting  the  need; 

(3)  the  possibility  of  experimenting  with  different  models  of  delivering  legal  aid  either  for 
that  need  or  for  other  needs  already  served  in  that  constituency;64  and 

(4)  the  possibility  that  the  urgency  and  seriousness  of  the  need  (and  the  consequent 
impact  on  other  areas)  can  only  be  addressed  by  using  the  external  formal  channels  to 
government  and  the  legislature. 

Notice  that  despite  my  argument  against  allowing  a  box  approach  to  set  priorities,  it  is 
clear  that  one  cannot  do  away  with  boxes  altogether  in  at  least  two  important  respects.  First, 
there  has  to  be  an  initial  allocation  of  the  resource  of  legal  aid  both  between  different 
institutional  actors,  for  example,  clinics  and  lawyers  working  within  the  judicare  model;  and 
between  different  domains  of  legal  practice,  criminal,  family,  social  assistance,  immigration 
and  refugee,  and  so  on.  Second,  in  the  ongoing  evaluation  process,  claims  for  revision  will 
come  from  different  constituencies  or  boxes. 

The  issue,  however,  is  not  about  doing  away  altogether  with  boxes,  but  about  avoiding 
dominance  by  traditionally  powerful  constituencies  in  ways  that  turn  attempts  to  establish  the 
priority  of  certain  interests  into  de  facto  claims  on  exclusivity.  One  has,  as  just  acknowledged, 
to  start  somewhere  and  as  good  a  place  as  any  might  be  with  allocations  in  terms  of  the 
percentage  of  the  whole  each  constituency  had  in  the  era  of  uncapped  legal  aid.  Any  starting 
point  is  in  some  real  way  arbitrary.  However,  this  suggestion  has  the  merit  of  dividing  up  the 
resource  according  to  what  each  constituency  had  at  a  time  before  a  limit  was  set  by  budgetary 
considerations  rather  than  by  need.  A  commitment  to  revision  of  the  cap  in  the  light  of 
experience  and  to  institutional  mechanisms  designed  to  provide  that  experience  would  then 
move  the  initial  allocation  to  a  more  objective  basis.65 

Last,  I  want  to  return  to  Macdonald’s  critique  that  a  starting  point  in  the  publicity 
condition  and  the  consequent  focus  on  access  to  law  displaces  our  attention  from  substantive 
justice  concerns  to  issues  of  legal  form  by  assuming  that  access  to  justice  is  simply  about 
removing  formal  barriers.66  One  must,  of  course,  grant  that  the  fundamental  issues  at  stake  in 
any  advanced  industrial  democracy  like  Canada  are  issues  to  do  with  the  efficacy  of  the 
criminal  justice  system  and  the  provision  of  social  services  such  as  education,  health  care,  and 


Zemans  and  Monahan  suggest  that  part  of  the  problem  of  criminal  cases  taking  up  too  much  money  is  that  the 
Ontario  Legal  Aid  Plan  is  too  much  dominated  by  a  judicare  mentality.  The  result  is  that  alternative  delivery 
models  are  not  investigated  with  a  view  to  freeing  up  more  money  for  other  cases.  They  discuss  suggestions  that 
there  is  no  automatic  correlation  between  a  “serious”  criminal  case  and  its  complexity,  so  that  an  expanded  role 
for  duty  counsel  could  provide  legal  services  in  non-complex  cases  quite  adequately  and  more  cost-effectively: 
Zemans  and  Monahan,  supra,  note  26,  at  68-69  and  157. 

Zemans  and  Monahan  recommend  separate  budgets  for  criminal,  family,  other  civil  law,  and  community -based 
clinics  so  that  these  areas  can  be  protected  from  the  encroachment  of  criminal  law:  ibid.,  at  107. 

See  Macdonald,  supra,  note  8.  See  also  Byron  Sheldrick,  “Law,  Representation,  and  Political  Activism: 
Community-based  Practice  and  the  Mobilization  of  Legal  Resources”  (1995),  10(2)  Can.  J.L.  Soc.  155,  and 
Thomas  Ehrlich,  “Why  Legal  Aid?  A  Rationale  for  Legal  Services  for  the  Poor”  (1981),  4  Can.  Legal  Aid  Bull. 
312  at  314-15. 
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welfare.  Most  current  political  debate  is  taken  up  with  either  talk  about  law  and  order  or  talk 
about  how  and  how  much  wealth  should  be  redistributed  through  social  services. 

Regardless  of  the  dominant  political  thinking  on  such  issues,  the  mechanisms  of  the  legal 
order  will  be  used  to  implement  the  conclusions  to  such  thought.  Those  conclusions  will 
purport  to  answer  to  the  real  needs  of  Canadians.  Recall  that  the  Honourable  Roy  McMurtry 
also  said  that  “testing  laws  and  procedures  for  their  impact  on  the  most  disadvantaged  is  not  a 
challenge  to  the  civil  authority,  but  a  bulwark  of  the  rule  of  law”. 

We  can  elaborate  his  point  as  follows.  If  the  institution  of  legal  aid  is  appropriately 
constructed,  it  will  draw  attention  to  problems  individuals  have  in  getting  access  to  the 
entitlements  promised  them  by  the  law.  It  will  tell  us  whether,  given  that  these  needs  have 
been  Identified  as  generating  legal  entitlements,  they  are  in  fact  being  met.  Nevertheless 
inevitably  problems  encountered  in  delivery  will  shade  into  problems  about  concerns 
unanticipated  by  the  best  informed  legislators  and  even  into  concerns  about  whether  the  needs 
have  properly  been  characterized  and  served  by  the  law. 

Ultimately  the  publicity  condition  is  one  meant  to  cement  a  bond  between  ruler  and  ruled. 
It  thus  requires  making  available  to  legal  subjects  their  right  to  call  their  governments  to 
account.  Also  they  may  do  so  either  because  the  governments  are  not  fulfilling  their  legally 
enshrined  promises  or  because  these  promises  fall  short  of  the  fundamental  values  of  the 
Canadian  legal  order.  The  challenge  which  faces  those  charged  with  reform  of  legal  aid  in 
Ontario  is  to  make  the  institution  fit  with  what  justifies  having  legal  aid  in  the  first  place-— our 
commitment  as  Canadians  to  the  rule  of  law,  which  includes  our  commitment  to  the  principle 
of  equality  before  the  law  of  all  its  subjects. 
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1.  INTRODUCTION 

The  purpose  of  this  paper  is  to  outline  the  legal  and  constitutional  boundaries  to  reform 
efforts  in  the  legal  aid  system  of  Ontario.  In  1993,  the  National  Review  of  Legal  Aid  suggested 
that  “to  an  extent  which  has  not  yet  been  fully  realized,  the  Charter  has  transformed  the  issue 
of  the  provision  of  legal  aid  from  one  of  policy  to  one  of  law”.1  In  a  sense,  this  paper  is 
attempting  to  measure  and  assess  the  unrealized  potential  of  the  Charter  on  legal  aid  delivery. 
There  are  still  several  areas  of  uncertainty  in  constitutional  law  which  do  impact  on  the 
conclusions  reached.  To  the  extent  possible,  I  have  tried  to  identify  the  areas  of  “constitutional 
risk”  for  legal  aid  reformers.  Therefore,  it  is  not  a  paper  about  what  the  legal  aid  system 
should  be,  but  about  what  the  courts  are  likely  to  say  about  it. 

As  I  explain  in  this  paper,  the  common  law  did  protect  the  right  to  a  form  of  subsidized 
legal  assistance  and  it  is  such  common  law  position  which  could  be  said  to  have  been 
constitutionalized  with  the  advent  of  the  Canadian  Charter  of  Rights  and  Freedoms  2  However, 
with  this  constitutionalization  came  the  added  scrutiny  that  all  legislation  distributing  benefits 
must  be  subjected  to.  My  position  is  that  it  is  likely  that  courts  will  extend  the  constitutional 
right  to  a  state-funded  lawyer  not  only  to  persons  accused  of  criminal  charges  but  also  to  other 
categories  of  litigants.  I  suggest  that  the  greatest  challenge  for  the  legal  aid  system  will  come 
from  two  aspects  of  Charter  development.  First,  a  wider  range  of  interests  protected  by 
section  7  rights  may  justify  a  right  to  publicly  funded  legal  representation  as  part  of  the 
principles  of  fundamental  justice.  Second,  a  failure  to  recognize  these  additional  interests  under 
section  7  and  afford  them  publicly  funded  legal  representation  may  give  rise  to  serious  equality 
challenges.  I  also  discuss  the  issue  of  “constitutional  costs”  to  the  failure  to  provide  legal 
representation:  even  if  courts  resist  imposing  government  funding  for  legal  representation,  they 
attach  a  cost  to  the  absence  of  representation.  For  example,  they  exclude  evidence  or  grant 
adjournments.  Such  orders  often  prevent  the  proper  administration  of  the  judicial  system. 


i 


2 


Canada,  Department  of  Justice,  National  Review  of  Legal  Aid  (Ottawa:  1993),  at  7. 

Part  I  of  the  Constitution  Act,  1982,  being  Schedule  B  to  the  Canada  Act,  1982  (U.K.)  1982,  c.  11  [hereinafter 
the  Charter]. 
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The  rest  of  paper  is  developed  in  five  parts.  Section  2  deals  with  Canada’s  international 
commitments  to  legal  aid.  Section  3  assesses  the  current  statutory  requirements.  In  Sections  4 
and  5,  I  analyze  the  impact  of  our  constitutional  commitments  to  fairness  and  equality, 
respectively,  on  legal  aid  delivery.  Finally,  in  Section  6,  I  examine  whether  section  1  of  the 
Charter  could  be  used  to  justify  possible  infringements  of  constitutional  guarantees  of  fairness 
and  equality. 

2.  THE  COMMITMENT  TO  INTERNATIONAL  COVENANTS 

Article  14(3)(d)  of  the  International  Covenant  on  Civil  and  Political  Rights3  and  its 
Optional  Protocol  provides  for  legal  rights  to  an  accused: 

14.(3)  In  the  determination  of  any  criminal  14.(3)  Toute  personne  accusee  d'une 

charge  against  him,  everyone  shall  be  entitled  to  the  infraction  penale  a  droit,  en  pleine  egalite, 

following  minimum  guarantees,  in  full  equality,  au  moins  aux  garanties  suivantes: 


(d)  To  be  tried  in  his  presence,  and  to  defend 
himself  in  person  or  through  legal 
assistance  of  his  own  choosing;  to  be 
informed  of  his  right;  and  to  have  legal 
assistance  assigned  to  him,  in  any  case 
where  the  interests  of  justice  so  require, 
and  without  payment  by  him  in  any  such 
case  if  he  does  not  have  sufficient  means 
to  pay  for  it; 


(d)  A  etre  presente  au  proces  et  a  se 
defendre  elle-meme  ou  a  avoir 
1' assistance  d'un  defenseur  de  son 
choix;  si  elle  n'a  pas  de  defenseur, 
a  etre  informee  de  son  droit  d'en 
avoir  un,  et,  chaque  fois  que 
I'interzt  de  la  justice  I’exige,  a  se 
voir  attribuer  d' office  un 
defenseur,  sans  frais,  si  elle  n'a 
pas  les  moyens  de  le  remunerer. 


Canada  adhered  to  the  Covenant  on  Civil  and  Political  Rights  on  August  19,  1976. 4 
Although  the  covenant  is  not  directly  part  of  Canadian  law,  it  serves  as  an  important 
interpretation  tool.  Canada  is  bound  by  it  and  a  citizen  could  use  the  provisions  of  the  First 
Protocol  of  the  Covenant  to  complain  about  an  infringement  of  its  terms  by  a  federal  or 
provincial  statute  in  front  of  the  Human  Rights  Committee  (hereinafter  HRC).5  Therefore,  the 
Covenant  provides  an  important  interpretation  tool  for  the  guarantees  listed  in  the  Charter .6 

In  the  context  of  legal  aid  delivery,  the  Supreme  Court  of  Canada  has  identified 
article  14(3)(d)  as  requiring  some  form  of  legal  aid  in  R.  v.  Brydges :7 


999  U.N.T.S.  171. 

See  Anne  Bayefsky,  International  Human  Rights  Law :  Use  in  Charter  of  Rights  and  Freedoms  Litigation 
(Toronto:  Butte rworths,  1992);  John  Claydon,  “International  Human  Rights  Law  and  the  Interpretation  of  the 
Canadian  Charter  of  Rights  and  Freedoms”  (1982),  4  Sup.  Ct.  L.  Rev.  287.  Claydon  explains  that  the  Covenant 
has  not  directly  become  part  of  Canada's  law,  even  if  Canada  is  bound  by  this  treaty  internationally.  The 
Covenant  has  the  legal  status  of  a  ratified  but  unimplemented  treaty:  ibid.,  at  294. 

See  William  Schabas,  International  Human  Rights  Law  and  the  Canadian  Charter,  2nd  ed.  (Toronto:  Carswell, 
1996),  at  31;  Dominic  McGoldrick,  The  Human  Rights  Committee:  Its  Role  in  the  Development  of  the 
International  Covenant  on  Civil  and  Political  Rights  (Oxford:  Clarendon  Press,  1991). 

See  E.P.  Mendes,  “Interpreting  the  Canadian  Charter  of  Rights  and  Freedoms;  Applying  International  and 
European  Jurisprudence  on  the  Law  and  Practice  of  Fundamental  Rights”  (1982),  20  Alta.  L.  Rev.  383,  at  384- 
85;  P.  Beliveau,  Les  garanties  juridiques  dans  les  Chartes  des  droits  (Montreal:  Themis,  1991). 


7 


[1990]  1  S.C.R.  190. 
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This  brief  overview  of  Legal  Aid  and  duty  counsel  systems  reveals  the  extent  of  Canada's 
recognition  of  the  importance  of  the  right  to  counsel  for  all  persons  detained  in  connection  with 
criminal  offences.  This  recognition  extends  beyond  our  own  affirmation  of  the  right  in  the  Canadian 
Bill  of  Rights,  ...  and  the  Charter  to  our  international  commitments.  For  example,  Canada  is  a 
signatory  to  the  International  Covenant  on  Civil  and  Political  Rights. 

Lower  courts  have  similarly  looked  to  the  Covenant  to  justify  a  right  to  state-funded  legal 
assistance  in  “serious  and  complex”  cases  pursuant  to  sections  7  and  11(d)  of  the  Charter .8 

The  case  law  under  the  Covenant9  does  not  resolve  completely  many  of  the  pressing 
questions  facing  Legal  Aid  reformers,  that  is,  what  scope  of  legal  representation  is  or  should 
be  guaranteed  and  in  what  form  should  it  be  provided?  However,  an  analysis  of  the  wording  of 
article  14(3),  the  decisions  of  the  HRC  and  the  case  law  under  article  6  of  the  European 
Convention  is  nevertheless  interesting. 

(a)  The  Wording  of  Article  14(3) 

It  is  a  right  rooted  in  the  idea  of  equality10  that  is  provided.  Article  14(1)  of  the  Covenant 
refers  specifically  to  equality  in  law  among  citizens.  It  states:  “All  persons  shall  be  equal 
before  the  courts  and  tribunals”.  It  then  goes  on  to  defme  more  particularly  several  rights 
linked  to  the  criminal  process,  one  of  them  being  the  right  to  counsel  defined  in 
article  14(3)(d).  The  concept  of  equality  is  referred  to  again  in  article  14(3)  in  the  context  of 
the  operation  of  the  criminal  law  system.  This  reference  to  equality  in  the  criminal  justice 
context  could  be  emphasized  more  in  the  Canadian  context.11  Second,  the  right  to  publicly 
funded  legal  representation  is  only  specifically  provided  in  the  context  of  an  access  to  the 
criminal  justice  system.12  The  wording  of  the  Covenant  speaks  to  the  traditional  area  in  which 
human  rights  are  acknowledged,  namely  criminal  law.  This  limitation  of  international  human 
rights  has  been  criticized,13  particularly  in  the  context  of  the  international  movement  toward  a 


See  Deutsch  v.  Law  Society  of  Upper  Canada  Legal  Aid  Fund  (1985),  48  C.R.  (3d)  166  (Ont.  Div.  Ct.);  R.  v. 
Robinson  (1989),  63  D.L.R.  (4th)  289,  73  C.R.  (3d)  81  (Alta.  C.A.).  See  infra ,  Section  4(d)(i)  and  (ii). 

See  Honourable  Jr.  Justice  Rajsoomer  Lallah,  “Notes  on  the  International  Covenant  on  Civil  and  Political  Rights 
and  Some  of  its  Case  Law”  (1992),  18  Commonwealth  L.  Bull.  1276  at  1282-85.  The  author  reviews  some  of 
the  case  law  relating  to  the  Covenant.  In  a  series  of  capital  punishment  cases,  the  Human  Rights  Committee  held 
that  art.  14(3)(d)  created  a  positive  and  substantial  obligation  on  the  state  to  provide  funding  for  people  who 
cannot  afford  counsel:  see  infra.  Section  2(b). 

The  reference  to  full  equality  in  the  preliminary  paragraph  justifies  the  provision  of  legal  aid.  The  French  version 
is  slightly  more  emphatic  about  the  equality  aspect  to  the  guarantee. 

Only  Madam  Justice  McLachlin,  in  R.  v.  Prosper,  [1994]  3  S.C.R.  236,  33  C.R.  (4th)  85,  identifies  “equality” 
as  the  justification  for  the  right  to  publicly  funded  legal  assistance. 

The  wording  of  art.  14(3)  is  more  restrictive,  in  a  sense,  than  art.  6  of  the  European  Convention  on  Human 
Rights  which  provides  for  a  fair  hearing  for  the  “determination  of  ...civil  rights  and  obligations”.  See,  however, 
the  wording  of  art.  14(1)  which  puts  “equality  of  all  citizens  in  front  of  courts  and  tribunals”  at  the  forefront  of 
the  guarantees  thereafter  enunciated. 

See  Noreen  Burson,  “International  Law  and  Human  Rights:  the  Case  of  Women’s  Rights”,  in  T.  Campbell,  D. 
Goldberg,  S.  McLean,  T.  Mullen,  Human  Rights:  From  Rhetoric  to  Reality  (New  York:  Blackwell,  1986);  Doris 
Elisabeth  Buss,  “Going  Global:  Feminist  Theory,  International  Law,  and  the  Public/Private  Divide”,  in  Susan  B. 
Boyd,  ed..  Challenging  the  Public/Private  Divide:  Feminism,  Law  and  Public  Policy  (Toronto:  University  of 
Toronto  Press,  1997).  For  a  discussion  generally  of  the  liberal  private/public  discussion  and  its  impact  on  gender 
equality,  see  Susan  Moller  Okin,  “Gender,  the  Public  and  the  Private”,  in  David  Held,  ed.  Political  Theory 
Today  (Oxford:  Basil  Blackwell/Polity  Press,  1990);  F.  Olsen,  “The  Family  and  the  Market:  A  Study  of  Ideology 
and  Legal  Reform”  (1983),  96  Harv.  L.  Rev.  1497;  J.  Fudge,  “The  Public/Private  Distinction:  the  Possibilities  of 
and  the  Limits  to  the  use  of  Charter  Litigation  to  further  Feminist  Struggles”  (1987),  25  Osgoode  Hall  L.J.  485. 


507 


greater  recognition  of  the  particularity  of  human  rights  violations  for  women.  Third,  the  right 
is  only  provided  “where  the  interests  of  justice  so  require”  and,  hence,  accepts  limitations  in 
availability  of  legal  aid.  Fourth,  although  choice  of  counsel  is  conferred  in  general  terms  to  all 
who  have  been  charged  (the  first  part  of  article  14(3)(d)  speaks  of  legal  assistance  of  “his  own 
choosing”),  it  seems  that  the  state  may  “assign”  legal  representation  in  case  of  impecuniosity. 
Finally,  the  entitlement  is  based  on  the  costs  of  the  legal  representation  and  the  inability  to 
afford  such  costs:  it  is  not  only  very  poor  persons  who  are  eligible  but  also  persons  of  modest 
means  who  are  faced  with  substantial  legal  expenses.  Therefore,  according  to  the  Covenant,  it 
would  be  inappropriate  to  adopt  eligibility  criteria  solely  based  on  receipt  of  public  assistance. 

(b)  The  Decisions  of  the  Human  Rights  Committee 

The  HRC  has  decided  several  cases  which  give  an  indication  of  its  view  particularly  on 
two  issues  material  to  legal  aid  reformers:  the  issue  of  the  choice  of  counsel  and,  to  a  lesser 

degree,  the  scope  of  the  right  to  counsel.14 

(i)  Choice  of  Counsel 

The  issue  of  choice  of  counsel  has  been  the  subject  of  several  decisions  by  the  Human 
Rights  Committee.  In  Pratt  and  Morgan  v.  Jamaica,15  the  Human  Rights  Committee 
confirmed  that  choice  of  counsel  was  not  a  requirement  of  the  Covenant  if  the  legal  advice  was 
to  be  provided  by  the  state.  It  stated,  however,  that  such  assigned  counsel  must  be  competent 
and  evaluated  the  conduct  of  the  lawyer  assigned  to  the  accused  in  light  of  professional 
responsibility  rules.  In  Burgos  v.  Uruguay,16  the  accused,  Burgos  was  provided  with  a  military 
ex  officio  counsel.  He  complained  that  he  had  been  forced,  by  threats,  to  accept  such  counsel. 
The  Human  Rights  Committee  concluded  that  there  had  been  a  violation  of  article  14(3). 
Although  the  Committee  did  not  expand  on  the  nature  of  the  freedom  of  choice  provided  in 
article  14(3)  and  did  not  involve  a  ‘legal  aid  case  ”,  it  is  clear  that  “independence  ”  of  counsel 
from  the  Crown’s  office  was  the  principle  at  stake.  For  the  purposes  of  legal  aid  reform  and 
particularly  on  the  issue  of  choice  of  counsel,  this  requirement  of  independence  is  worth 
reflecting  upon.17  In  another  decision  dealing  with  the  necessity  of  protecting  the  lawyer 
chosen  by  an  accused  from  harassment  by  the  authorities,  the  HRC  referred  to  the  principle  of 
the  freedom  of  lawyers  to  defend  without  interference,  intimidation,  or  harassment  as  being  a 
precondition  of  the  rights  conferred  by  article  14  of  the  Covenant.  Although  the  level  of 
harassment  experienced  by  the  lawyer  in  the  case  far  exceeded  what  could  be  expected  in 
Canadian  life,  one  might  reflect  on  the  way  in  which  the  administration  of  the  Legal  Aid  Plan 
might  infringe  on  the  freedom  of  lawyers  to  act  on  behalf  of  their  clients:  for  example, 
limitations  on  evidence-gathering  techniques,  delays  in  obtaining  payment,  lack  of  support  in 
pursuing  the  work,  etc. 


In  a  case  involving  Canada,  J.S.  v.  Canada,  Doc.  A/38/40,  at  243,  the  HRC  decided  that  it  would  not  involve 
itself  in  resolving  internal  disputes  as  to  the  appropriate  disbursing  authority  for  legal  aid  if  the  accused  had  been, 

in  fact,  represented. 

Doc.  A/44/40,  at  222,  cited  by  McGoldrick,  supra,  note  5,  at  426. 

Doc.  A/36/40,  at  176,  cited  by  McGoldrick,  supra,  note  5,  at  426. 

See  infra.  Section  4(e)(iii),  for  a  discussion  of  the  principle  that  choice  of  counsel  might  not  be  required  as  a 
constitutional  law  provided  that  other  criteria  of  competence  and  independence  are  met. 

Marais  v.  Madagascar,  Doc. A/38/40,  at  141,  cited  by  McGoldrick,  supra,  note  5,  at  427-28. 
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One  final  issue  deserves  comment.  In  Robinson  v.  Jamaica ,19  counsel  selected  by  the 
accused  “declined  to  appear”  The  HRC  commented  that  even  if  the  unavailability  of  counsel 
was  partly  due  to  the  accused’s  fault,  the  tribunal  nevertheless  had  the  obligation  to  adjourn  the 
proceedings  so  that  the  accused  could  secure  alternate  counsel.  The  case  involved  a  capital 
offence.  In  the  course  of  the  discussion,  the  HRC  referred  to  the  objective  of  article  14(3) 
which  was  to  ensure  “equality  in  arms”.  It  also  pointed  out  that  the  necessity  of  having 
counsel  was  not  alleviated  by  the  efforts  of  the  tribunal  to  assist  the  accused  in  handling  his  or 
her  defence.  This  last  point  may  be  relevant  to  legal  aid  reformers.  Although  the  Robinson 
case  involved  an  extremely  serious  charge,  it  could  very  well  be  that  “help  from  the  tribunal” 
is  not  an  appropriate  replacement  for  publicly  funded  counsel.21 

(ii)  The  Scope  of  the  Right  to  Counsel 

The  right  to  a  publicly  funded  legal  representative  is  available  only  when  “the  interests  of 
justice”  require  it.  In  O.F.  v.  Norway,22  the  accused  had  been  charged  with  failing  to  fill  a 
form  and  exceeding  the  speed  limit.  In  practice,  convictions  for  these  offences  lead  only  to  a 
small  fine.  The  HRC  concluded  that  O.F.  had  failed  to  show  that  the  “interest  of  justice” 
required  the  assignment  of  state-funded  legal  representation  in  that  particular  case.  Therefore, 
restrictions  of  the  right  to  counsel  to  “serious  and  complex  matters”,  such  as  are  accepted  in 
Canadian  constitutional  law,  might  possibly  be  justifiable  pursuant  to  the  Covenant. 

Pre-trial  contact  with  the  criminal  justice  system  activities  might  require  that  the  state 
appoint  legal  counsel.  In  Sequeira  v.  Uruguay22  the  accused  had  been  detained  but  no  steps 
had  been  taken  to  bring  him  to  trial.  The  HRC  rejected  the  argument  presented  by  Uruguay 
that  article  14(3)  came  into  play  only  once  a  prosecution  had  been  initiated.  It  intimated  that 
accused  persons  might  have  a  right  to  legal  advice  prior  to  trial.  It  is  still  unclear  whether  or 
not  this  right  crystallizes  immediately  upon  detention. 

(c)  The  Interpretation  of  the  European  Convention 
The  European  Convention  on  Human  Rights  provides,  at  article  6,  the  following: 

6.(1)  In  the  determination  of  his  civil  rights  and  obligations  or  of  any  criminal  charge  against 
him,  everyone  is  entitled  to  a  fair  and  public  hearing  within  a  reasonable  time  by  an  independent  and 
impartial  tribunal  established  by  law  .  .  . 

(3)  Everyone  charged  with  a  criminal  offence  has  the  following  minimum  rights; 


(c)  to  defend  himself  in  person  or  through  legal  assistance  of  his  own  choosing  or,  if  he  has 
not  sufficient  means  to  pay  for  legal  assistance,  to  be  given  it  free  when  the  interests  of 
justice  so  require; 


Doc.  A/44/40,  at  241. 

See  McGoldrick,  supra,  note  5,  at  418. 

See  infra.  Section  4(d)  (in)b,  for  a  critical  discussion  of  cases  which  indicate  that  such  help  might  be  appropriate. 
My  position  is  that  "help  from  the  tribunal  ”  compromises  the  independence  and  impartiality  of  the  tribunal  and 
cannot  be  an  appropriate  solution. 


23 


Doc.  A/40/40,  at  204. 

Doc.  A/35/40,  at  127,  cited  by  McGoldrick,  supra,  note  5,  at  428. 
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Two  aspects  of  the  legal  aid  cases  decided  pursuant  to  the  European  Convention  are  reviewed 
here:  the  extension  to  civil  cases  and  the  scope  of  the  right  to  publicly  funded  legal 
representation  on  appeal. 

(i)  Legal  Aid  in  Civil  Cases 

In  the  Airey  Case ,  it  was  held  that  article  6  of  the  Convention  entitled  a  woman  in  the 
Irish  Republic  to  be  provided  with  legal  assistance  in  her  application  for  a  legal  separation. 
The  court  held  that  article  6  “may  sometimes  compel  the  state  to  provide  for  the  assistance  of  a 
lawyer  when  such  assistance  proves  indispensable  for  effective  access  to  court  either  because 
legal  representation  is  rendered  compulsory  ...  or  by  reason  of  the  complexity  of  the  procedure 
or  of  the  case”.25  According  to  the  court,  what  must  be  determined  in  relation  to  article  6(1)  is 
whether  a  person's  appearance  before  a  court  or  tribunal  would  be  effective  if  she  or  he  was 
not  represented  by  a  lawyer  —  “in  the  sense  of  whether  she  would  be  able  to  present  her  case 
properly  and  satisfactorily”.  Subsequent  cases  have  narrowed  the  scope  of  the  obligation  to 
provide  legal  aid  in  civil  cases.  In  Munroe  v.  United  Kingdom?1  the  Commission  held  that  the 
applicant's  access  to  the  court  to  pursue  a  defamation  case  was  not  hindered  by  the  lack  of 
legal  aid.  It  reaffirmed  that  article  6(1)  created  a  positive  obligation  for  the  state  to  provide 

29 

legal  assistance  in  civil  law  cases  but,  again,  maintained  that  this  was  a  qualified  obligation. 
The  Commission  suggested  that  the  right  would  exist  in  complex  cases  where  serious 
consequences  are  attached  to  the  outcome  (and  where  the  case  involves  a  regulation  of  the 

30 

legal  relationship  between  individuals). 

The  Airey  and  the  Munroe  cases  are  not  directly  applicable  to  the  interpretation  of  the 
International  Covenant  because  the  European  court  relied  upon  the  guarantee  of  a  right  to 
counsel  in  the  “determination  of  civil  obligations.  ”  However,  the  cases  are  noteworthy  because 
of  their  emphasis  on  “access  to  justice”  as  a  basis  for  the  right  to  publicly  funded  legal 
representation.  As  such,  they  suggest  that  the  principle  of  equality,  listed  in  article  14(1)  of  the 
International  Covenant,  justifies  broadening  the  scope  of  article  14(3). 31 


24  (1979),  Eur.  Ct.  H.R.  Ser.  A,  No.  32. 

25 

Case  commented  upon  by  Mary  Jane  Mossman,  “Toward  a  Comprehensive  Legal  Aid  Program  in  Canada: 
Exploring  the  Issues”  (1993),  4  Windsor  Rev.  Legal  &  Soc.  Issues  1,  at  42. 

26  Ibid.,  at  13. 


(No.  10594/83)  (1987),  10  E.H.R.R.  503. 

Ibid.,  at  519-20.  The  Commission  distinguished  defamation  proceedings  from  the  proceedings  at  issue  in  the 
Airey  Case ,  supra,  note  24,  suggesting  that  defamation  proceedings  had  less  merit  than  did  separation 
proceedings.  It  also  held  that  in  the  circumstances  of  this  case,  the  applicant  already  had  a  hearing  which 
considered  many  of  the  same  issues  that  would  be  considered  in  a  defamation  proceeding. 

The  Commission  stipulated  that  the  obligation  to  provide  state-funded  legal  assistance  created  under  art.  6(1)  are 
not  as  comprehensive  as  those  created  under  art.  6(3)(c):  Munroe  v.  United  Kingdom,  supra,  note  27,  at  518. 


McGoldrick,  supra,  note  5,  at  414-18,  notes  the  overlap  between  the  concept  of  equality  expressed  in  art.  14(1) 
and  the  specific  references  to  "determination  of  civil  obligations  ”  pursuant  to  art.  6  of  the  European  Convention. 
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(ii)  Legal  Aid  in  Criminal  Appeals 

In  the  Granger  case  (1990), 32  the  European  Court  of  Human  Rights  decided  that  the 
accused  was  entitled  to  legal  aid  on  appeal.  In  that  case,  the  court  stressed  two  aspects  which 
may  be  relevant  to  legal  aid  reform  in  Ontario.  First,  the  court  mentioned  that  despite  the  brief 
written  by  counsel  that  the  accused  had  received  and  that  he  read  on  appeal,  such  partial 
assistance  was  not  sufficient.  The  accused  was  unable  to  answer  questions  on  the  brief  read, 
although  none  were  asked,  and  most  importantly,  the  Crown  argued  for  90  minutes  on  several 
of  the  legal  points  raised  by  the  brief.  To  the  court’s  mind,  this  reflected  an  unbalanced 
approach  to  the  appeal  which  should  have  been  rectified  by  the  appeal  court.  Mention  must 
also  be  made  of  the  fact  that  the  accused  was  noted  as  having  a  “poor  command  of  English  ”. 
The  linguistic  limitations  of  the  accused  had  not  initially  been  communicated  to  the  panel 
which  decided  the  availability  of  legal  aid. 

In  the  Scottish  case  of  Boner  v.  United  Kingdom ,33  the  European  Court  of  Human  Rights 
endorsed  the  views  of  the  European  Commission  on  Human  Rights  which  had  listed  several 
factors  to  be  considered  in  determining  whether  the  interests  of  justice  would  require  that  the 
state  provide  legal  assistance  to  an  accused  on  appeal: 

While  the  likelihood  of  success  and  the  availability  of  legal  assistance  at  other  stages  of  the 
proceedings  are  significant  factors  to  be  taken  into  account,  they  are  not  the  sole  criteria.  Other 
factors  in  assessing  the  requirements  of  the  ‘interests  of  justice’  include  the  importance  of  what  is  at 
stake  for  the  applicant,  e.g.  the  severity  of  the  sentence,  the  personal  ability  of  the  applicant  and  the 
nature  of  the  proceedings,  e.g.  complexity  or  importance  of  the  issues  or  procedures  involved. 

The  Commission  determined  that  what  was  at  stake  for  the  applicant  was  significant, 
given  the  fact  that  the  applicant  was  appealing  an  eight-year  sentence  of  imprisonment.  The 
European  Court  agreed  and  held  that  the  applicant  should  be  awarded  legal  aid,  stating  that  this 
was  necessary  “[gjiven  the  nature  of  the  proceedings,  the  wide  powers  of  the  High  Court,  the 
limited  capacity  of  an  unrepresented  appellant  to  present  a  legal  argument,  and,  above  all,  the 
importance  of  the  issue  at  stake  in  view  of  the  severity  of  the  sentence”.35 

The  court  and  the  Commission  reiterated  the  same  principles  in  another  Scottish  case, 
Maxwell  v.  United  Kingdom .  The  applicant  had  been  advised  by  various  lawyers  that  there 
was  no  basis  for  appeal  in  his  case,  and  his  application  for  legal  aid  had  been  repeatedly 
denied.  Nevertheless,  the  court  still  held  that  by  virtue  of  Article  6(3)(c),  the  applicant  had  a 
right  to  state-funded  counsel  for  his  appeal.  Indeed,  the  court  determined  that  even  though  the 
issues  at  stake  in  the  case  were  not  particularly  complex,37 


Eur.  Court  H.R.,  March  28,  1990,  Series  A,  No.  174. 

(1994),  Eur.  Ct.  H.R.  Ser.  A,  No.  30QB;  (1995),  19  E.H.R.R.  246  [cited  to  E.H.R.R.].  The  applicant  in  this 
case  (a  British  citizen  living  in  Scotland)  was  appealing  his  conviction  for  armed  robbery. 

Ibid.,  at  259. 

Ibid. 

(1994),  Eur.  Ct.  H.R.  Ser.  A,  No.  300C;  (1995)  19  E.H.R.R.  97  [cited  to  E.H.R.R.]. 

Ibid.,  at  108-09. 
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the  situation  in  a  case  such  as  the  present,  involving  a  heavy  penalty  [five  years’  imprisonment], 
where  an  appellant  is  left  to  present  his  own  defence  unassisted  before  the  highest  instance  of  appeal, 
is  not  in  conformity  with  the  requirements  of  Article  6. 

In  civil  cases,  the  Commission  took  a  narrower  approach  to  article  6(1).  In  Webb  v. 
United  Kingdom ,  the  applicant  was  repeatedly  refused  legal  aid  for  appeal  of  his  paternity 
case.39  The  Commission  held  that  the  applicant  did  not  have  to  be  represented  by  counsel  in 
order  to  receive  a  “fair  hearing”.  The  Commission  distinguished  this  case  from  the  Airey 
Case ,  indicating  that  in  this  case,  the  proceedings  were  being  held  before  the  lowest  court  in 
the  land  which  involved  significantly  less  complex  rules  of  procedure  than  those  that  were 
required  by  the  High  Court  in  Airey.  It  also  held  that  the  point  of  law  at  stake  in  this  case  was 
not  complex.  In  addition,  the  Commission  recognized  the  needs  of  the  state  to  limit  state- 
funded  legal  assistance.  It  held  that: 

given  the  limited  resources  available  a  system  of  legal  aid  can  only  operate  effectively  by  establishing 
a  machinery  to  select  which  cases  should  be  legally  aided.  Provided  that  the  decision  as  to  whether  or 
not  to  grant  legal  aid  is  not  taken  arbitrarily  but  recognizes  the  practical  restraints  imposed  on  an 
action  which  is  not  likely  to  succeed,  Art.  6(1)  of  the  Covenant  may  be  satisfied  by  the  applicant 
securing  his  own  defence,  provided  that  it  is  practical  for  him  to  do  so,  and  given  the  effective 
exercise  of  the  powers  and  duties  of  every  judge  seized  with  jurisdiction  to  ensure  the  basic  fairness 
and  proper  conduct  of  the  proceedings  before  him. 

The  Commission,  further,  maintained  that  article  6(1)  does  not  guarantee  that  both  parties 
in  an  action  be  represented  by  counsel.  What  is  important,  is  that  the  trial  as  a  whole  is  “fair”. 
It  was  determined  that  in  Webb,  the  refusal  of  legal  aid  was  not  arbitrary  and,  even  though  the 
other  party  in  the  proceeding  was  represented  by  counsel,  the  proceedings  were  not  unfair.41 

(d)  Conclusion 

Several  points  should  be  made  in  conclusion  to  this  section.  The  symbolic  nature  of  the 
International  Covenant,  and  particularly  its  reference  to  the  idea  of  equality  as  the  source  of 
the  right  has  not  been  much  exploited  in  Canada.  Up  to  now,  the  Covenant  has  simply  been 
considered  as  a  supporter,  and  not  a  challenger,  to  the  interpretation  of  fairness  pursuant  to  the 
Charter.  However,  several  aspects  of  the  case  law  emerging  in  international  law  warrant 
attention.  A  particularized  approach  to  all  the  circumstances  of  the  cases  is  used  in  assessing 
whether  the  “interests  of  justice”  require  legal  representation  to  be  provided.  In  that  regard, 
attention  must  be  paid  to  the  “inequality  of  arms”42  between  the  Crown  and  the  accused. 
Second,  although  choice  of  counsel  in  legal  aid  cases  is  not  required,  competence  and 
independence  of  counsel  must  be  ensured.  Finally,  the  general  principle  of  equality  of  citizens 
could  justify  access  to  justice  in  cases  other  than  criminal  cases  if  the  issues  are  serious  and 
complex. 


(No.  9353/81)  (1984),  5  E.H.R.R.  50. 

39 

This  was  in  spite  of  the  fact  that,  at  one  point,  a  judge  from  the  Crown  court  had  determined  that  it  would  help 
the  court  if  the  applicant  was  represented  by  a  lawyer  and  provided  with  legal  aid:  ibid.,  at  121. 

40 

Ibid. ,  at  125. 

Ibid. ,  at  125. 

Robinson  v.  Jamaica,  supra,  note  19,  at  241. 


42 
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3.  THE  STATUTORY  COMMITMENTS 

In  order  to  determine  the  scope  for  manoeuvre  in  legal  aid  reforms,  it  is  helpful  to 
examine  the  legal  boundaries  that  currently  exist.  In  this  section,  I  examine  and  assess  three 
statutory  limitations  to  legal  aid  reform:  the  federal-provincial  cost-sharing  agreements,  the 
federal  statutory  enactments  which  mandate  publicly  funded  legal  representation,  and  the 
provincial  legislation  to  the  same  effect. 

(a)  Federal-Provincial  Cost-sharing  Arrangements 

Two  cost-sharing  agreements  affect  the  scope  of  legal  aid  coverage  in  Canada:  the 
Canada-Ontario  cost-sharing  agreements  on  criminal  legal  aid  and  the  Canada  Social  and 
Health  Transfer,  previously  known  as  the  Canada  Assistance  Plan.  The  latter  plan  provides 
funding  for  “civil  legal  aid”.  The  question  discussed  here  is  whether  the  provisions  of  these 
funding  agreements  limit  the  options  for  legal  aid  reform. 

The  question  of  the  bindin|  nature  of  cost-sharing  agreements  was  first  raised  in  Finlay  v. 
Canada  ( Minister  of  Finance)  4  The  argument  on  behalf  of  a  Manitoba  resident  whose  welfare 
payments  were  reduced  by  his  province  was  that  such  reduction  contravened  the  Canada 
Assistance  Plan  and,  therefore,  that  Manitoba  was  not  entitled  to  receive  its  share  of  federal 
money  pursuant  to  this  agreement.  Mr.  Finlay  was  seeking  a  declaration  to  this  effect. 

The  idea  that  citizens  could  enforce  minimal  requirements  established  by  the  federal 
government  was  not  rejected  by  the  Supreme  Court  of  Canada.  The  debate  in  the  highest 
tribunal  was  whether  the  course  of  action  adopted  by  the  province  of  Manitoba  contravened  the 
Canada  Assistance  Plan  or  not.  The  majority  of  five  judges  led  by  Sopinka  J.  found  that  it  did 
not,  while  the  minority  (four  judges)  concluded  otherwise.  In  the  course  of  the  discussion  of 
the  proper  interpretation  of  the  prescriptive  content  of  the  Canada  Assistance  Plan,  Sopinka  J. 
made  the  following  comments  which  defme  appropriately  his  entire  approach  to  the  binding 
aspect  of  such  agreements:44 

In  my  view,  given  the  nature  and  objects  of  CAP,  the  conditions  attached  to  the  federal  government's 
contribution  are  not  designed  to  dictate  the  precise  terms  of  the  provincial  legislation.  Rather,  the 
conditions  are  designed  to  promote  legislation  which  achieves  substantial  compliance  with  the 
objectives  of  CAP. 

In  that  context,  the  question  becomes  whether  the  conditions  imposed  by  the  two  shared- 
costs  programs  are  specific  enough  to  impose  limits  upon  a  province’s  legal  aid  system.45  Each 
agreement  must  be  assessed  separately. 


[1993]  1  S.C.R.  1080. 

A  philosophically  similar  conclusion  on  the  non-binding  nature  of  the  cooperative  efforts  between  the  federal  and 
provincial  governments  can  also  be  found  in  Reference  re  Canada  Assistance  Plan ,  [1991]  2  S.C.R.  525,  per 
Sopinka  J. 

Similar  arguments  have  been  made  in  the  context  of  welfare  reform:  see  Masse  v.  Ontario  (19%),  134  D.L.R. 
(4th)  20  (Ont.  Div.  Ct.),  leave  to  appeal  to  C.A.  refused  [19%]  O.J.  1526;  leave  to  appeal  to  S.C.C.  refused 
[1996]  S.C.C. A.  No.  373  [Q.L.];  and  health  care  requirements:  see  Hughes  v.  R.  (1994),  80  F.T.R.  300. 
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(i)  The  Canada-Ontario  Cost-sharing  Agreement  on  Criminal  Legal  Aid 

The  1997  Canada-Ontario  Agreement  mandates  publicly  funded  representation  in  fewer 
cases  than  was  the  case  under  the  previous  federal-provincial  cost-sharing  agreement.46  It 
imposes  the  obligation  on  the  province  to  “prioritize  ”  criminal  legal  aid  in  the  way  described 
below: 

3.  The  provincial  agency  shall  authorize  the  provision  of  criminal  legal  aid  or  young  offender  legal 

aid  ....  so  that  priority  is  given  to  .... 

The  previous  agreement  suggested  that  it  would  be  impossible  to  exclude  from  coverage 
the  items  listed  in  sections  3  and  4  of  the  agreement,  among  others,  indictable  offences 
(s.  3(a))  and  summary  conviction  offences  where,  upon  conviction,  there  will  be  imprisonment 
or  loss  of  means  of  earning  a  livelihood  (s.  3(b)).  The  new  agreement  removes  the  italicized 
words.  The  sole  criteria  for  requiring  publicly  funded  legal  representation  is  now  that  “there  is 
a  reasonable  likelihood  that,  upon  conviction,  there  will  be  a  sentence  of  open  or  closed 
custody  or  imprisonment”.  The  agreement  also  requires,  as  did  the  earlier  agreement,  the 
provision  of  legal  aid  for: 

-  extradition  proceedings  or  proceedings  pursuant  to  the  Fugitive  Offenders  Act  and  Part 
XX.  1  of  the  Criminal  Code  (relating  to  mental  disorder); 

-  appeals  by  the  Crown  for  matters  covered  by  the  Agreement; 

-  appeals  by  the  accused,  faced  with  imprisonment,  when  in  the  opinion  of  the  provincial 
agency  the  appeal  has  merit.47 

Autonomy  is  given  to  the  province  as  to  the  determination  of  the  eligibility  of  the 
recipient.  However,  this  determination  of  eligibility  is  constrained.  It  must  be  based  on 
“financial  ”  circumstances,48  and  take  into  account  the  likelihood  of  undue  financial  hardship 
that  the  accused  would  suffer  if  he  or  she  had  to  pay  for  legal  representation  (s.  4). 49  Another 
rule  which  is  worth  noting  is  that  legal  aid  must  be  available  to  residents  from  other  provinces 
(s.  4  (2)). 

The  new  agreement  grants  more  flexibility  than  the  previous  agreement  did.  For  example, 
although  under  the  old  agreement  it  would  arguably  have  been  a  violation  of  the  agreement  to 
completely  exclude  from  coverage  summary  convictions  where  the  only  penalty  will  bring 
about  a  loss  of  means  of  earning  a  livelihood,  this  is  no  longer  the  case.  In  fact,  the  current 
agreement  simply  indicates  that  priority  must  be  given,  in  criminal  law,  to  matters  where  there 
is  a  likelihood  of  incarceration.  The  province  is  also  given  greater  flexibility  as  to  “the 
methods  by  which  legal  aid  is  made  available  to  members  of  the  public”.  Even  the  Brydges 


For  a  review  of  the  content  of  the  previous  agreement,  see  F.H.  Zemans  and  P.J.  Monahan,  From  Crisis  to 
Reform:  A  New  Legal  Aid  Plan  for  Ontario  (North  York,  Ont.:  Osgoode  Hall  Law  School,  York  University 
Centre  for  Public  Law  and  Public  Policy,  1997),  at  95. 

The  new  agreement  also  removes  from  the  section  dealing  with  appeals  by  the  accused  the  possibility  that  the 
Court  of  Appeal  order  publicly  funded  legal  representation  (s.  4(c)(i)  of  the  previous  agreement). 

Section  6  provides:  "The  provincial  agency  shall  determine  the  financial  circumstances  under  which  an  applicant 
for  legal  aid  may  be  approved  as  a  recipient.” 

This  flexibility  rule  seems  in  line  with  the  prescription  of  art.  14(3)  referred  to  supra ,  in  Section  2. 
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counsel50  is  not  mandated  at  all  costs:  the  province  simply  agrees  that  it  shall  take  all 
reasonable  measures  within  its  powers  to  make  counsel  available  upon  detention  and  arrest  to 
persons  that  require  it.  The  agreement  also  allows  the  province  to  consider  on  eligibility  “the 
total  amount  of  legal  aid  that  an  applicant  is  receiving  or  has  received  from  the 
Province ”(s.  5). 

Several  questions  are  raised  by  the  agreement.  For  example,  could  the  Legal  Aid  Plan 
decide  to  exclude  repeat  offenders?  Or  provide  funding  for  accused  persons  likely  to  lose  their 
employment  as  a  result  of  a  conviction  on  the  same  basis  as  for  persons  likely  to  be 
incarcerated?  Or  use  criteria  other  than  financial,  for  example,  holding  a  secondary  school 
diploma,  in  making  eligibility  decisions?  In  my  view,  a  debate  similar  to  the  one  which  took 
place  between  McLachlin  J.  (of  the  minority)  and  Sopinka  J.  in  the  Finlay  case  would  arise. 
On  the  one  hand,  the  intention  of  the  cost-sharing  agreement  is  to  provide  coverage  when  there 
is  a  likelihood  of  incarceration,  irrespective  of  whether  one  is  a  repeat  offender  or  not. 
However,  the  language  might  not  be  specific  enough  to  satisfy  judges  who  see  cost-sharing 
agreements  as  “agreements  in  principle”  or  symbolic  cooperation  gestures.  Judges  who 
endorse  Sopinka  J.’s  vision  of  the  cost-sharing  agreements,  will  read  the  flexibility  given  to  the 
province  to  consider  the  amount  of  legal  aid  already  spent  on  one  applicant  (s.  5(1  )(a))  as 
justifying  a  non-interventionist  attitude.  Similarly,  the  intent  of  the  agreement  is  that  priority  be 
given  to  incarceration  as  opposed  to  other  consequences  for  the  accused.  However,  the 
language  of  the  agreement  is  again  flexible  since  it  provides  that  “the  Province  may  authorize 
the  provision  of  criminal  legal  aid  over  and  above  the  minimum  requirements  outlined”  (s.  3). 
Finally,  even  non-fmancial  criteria,  such  as  education,  are  not  specifically  excluded  in  the 
agreement.  It  simply  indicates  that  “the  Province  shall  determine  the  financial  circumstances 
under  which  an  applicant  for  criminal  legal  aid  may  be  approved,  including  an  analysis  of 
undue  financial  hardship”  (s.  4(1)).  Therefore,  provided  that  the  criteria  used  by  the  province 
have  a  financial  component,  which  they  will  undoubtedly  have,  it  would  not  be  a  breach  of  the 
agreement  to  add  other,  non-fmancial,  criteria. 

In  the  end,  the  constraints  imposed  by  the  agreement  are  limited.  The  only  area  of 
vulnerability  might  come  from  ignoring  completely  the  preference  for  the  criterion  of 
incarceration  identified  in  the  agreement.  The  language  of  the  agreement  might  not  be  specific 
enough  to  justify  a  finding  that  the  province  has  breached  the  agreement,  but  the  matter  might 
be  sufficiently  unclear  to  raise  the  possibility  of  a  court  challenge. 

Two  final  caveats  must  also  be  raised  with  respect  to  the  threat  that  a  violation  of  the  cost¬ 
sharing  agreements  may  raise.  First,  the  threat  is  only  as  powerful  as  the  contribution  that  the 
federal  government  makes  to  the  system.  When  the  federal  contribution  decreases  or  is 
eliminated  for  Ontario,  Alberta,  and  British  Columbia,  the  threat  is  non-existent.  Second,  the 
constitutionality  of  the  shared-cost  agreements  and  the  conditional  exercise  of  the  spending 
power  by  the  federal  government  was  specifically  not  resolved  in  Finlay.  Therefore,  the 
question  remains  open  as  to  the  constitutionality  of  the  federal  practice. 

(ii)  The  Canada  Health  and  Social  Transfer  Agreement 

Civil  legal  aid  is  covered  by  the  Canada  Assistance  Plan,  now  known  as  the  Canada 
Health  and  Social  Transfer  Agreement.  Therefore  the  Finlay  decision  is  more  directly 


50 


The  “ Brydges  counsel”  is  a  lawyer  providing  summary  advice,  often  by  telephone,  upon  detention  and  arrest. 
The  expression  arose  as  a  result  of  the  decision  of  the  Supreme  Court  of  Canada  in  R.  v.  Brydges,  supra,  note  7. 
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applicable  to  the  analysis  of  the  agreement.  There  is  nothing  particular  about  the  assessment 
and  fulfilment  of  the  legal  needs  in  the  Canada  Health  and  Social  Transfer  Agreement.  Legal 
needs  are  another  item  of  special  needs  covered  by  the  agreement.51  Eligibility  is  determined 
by  financial  criteria  similar  to  social  assistance  entitlement.  There  are  no  mandatory  areas  of 
coverage  and  the  provinces  have  more  freedom  to  decide  “what”  should  be  covered.  The 
threat  is  non-existent. 

(iii)  Immigration 

Section  91(25)  of  the  Constitution  Act,  1867  gives  jurisdiction  to  the  federal  government 
with  respect  to  “naturalization  and  aliens”  while  section  95  of  the  Constitution  Act,  1867 
provides  for  a  shared  jurisdiction  between  the  provinces  and  the  federal  government  with 
respect  to  immigration.  The  question  raised  is  whether  the  federal  government  should  be 
completely  responsible  for  the  costs  of  publicly  funded  legal  representation  incurred  throughout 
the  immigration  proceedings.  The  question  is  not  answered  easily. 

Initially,  one  might  be  tempted  to  associate  the  expenditures  of  legal  aid  services  with 
jurisdiction  over  substantive  law.  In  the  case  of  immigration,  such  a  conclusion  militates  in 
favour  of  an  exclusive  federal  jurisdiction.  Substantive  law  is  often  responsible  for  the  increase 
in  the  expenses  incurred  for  legal  aid.  For  example,  the  addition  of  steps  in  a  process  justifies 
added  expenses  for  publicly  funded  representation.  In  fact,  the  solution  to  an  alleged  legal  aid 
“crisis”  might  very  well  be  substantive-law  driven.  However,  the  relationship  between 
substantive  law  and  legal  aid  cannot  be  the  only  indicia  of  the  constitutional  responsibility  for 
legal  aid.52  Even  with  the  ‘"best”  immigration  system,  there  will  be  persons  requiring  legal 
representation  who  are  unable  to  pay  for  it.  What  then  is  the  “pith  and  substance”  of  the 
provision  of  legal  aid  services  in  immigration  matters?  Is  the  “pith  and  substance”  of  the 
provision  of  legal  aid  on  immigration  an  aspect  of  the  process  of  citizenship  and  naturalization 
or  is  it  a  matter  of  general  assistance  to  the  immigrant  population?  If  it  is  the  former,  the 
federal  government  could  be  said  to  have  exclusive  jurisdiction  over  the  entire  process.  The 
arguments  in  support  of  such  conclusion  include  the  link  between  the  scope  of  legal  aid 
expenses  and  substantive  matters  and,  more  broadly,  the  role  of  legal  aid  in  ensuring  the 
fairness  of  the  legislative  process.  On  the  other  hand,  if  one  concludes  that  legal  aid  is  a 
general  matter  of  assistance  or  of  administration  of  justice,  one  might  be  tempted  to  see  legal 
aid,  even  in  immigration  matters,  as  a  provincial  matter. 

There  are  some  risks  for  the  province  in  refusing  to  provide  legal  aid  for  immigration 
matters  on  the  basis  that  such  matters  come  within  the  federal  jurisdiction.  Such  a  broad 
exclusion  would  likely  raise  a  section  15  challenge.53  In  my  view,  the  only  way  that  such  a 
challenge  could  be  forestalled  is  by  an  argument  that  the  difference  in  treatment  between 
immigrants  and  non-immigrants  by  the  province  is  mandated  by  the  Constitution  Act,  186'f4 


See  Zemans  and  Monahan,  supra,  note  46,  at  95. 

A  similar  argument  could  lead  to  the  provinces  shirking  their  responsibility  with  respect  to  criminal  legal  aid  or 
legal  aid  in  matters  of  divorce  proceedings. 

Such  an  exclusion  would  affect  more  detrimentally  racial  minorities  and  would  appear  to  raise  an  issue  of  adverse 
discrimination.  See  Manassian  v.  Alberta  (Minister  of  Health),  [1990]  A.J.  No.  198.  See  infra.  Section  5,  for  a 
discussion  of  equal  benefit  of  the  law  in  the  legal  aid  context. 

Adler  v.  Ontario,  [1996]  3  S.C.R.  609. 
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and  by  the  fact  that  the  federal  government  has  exclusive  jurisdiction  over  the  subject-matter. 
One  argument  would  be  to  focus  on  the  federal  jurisdiction  over  “the  persons”  involved,  over 
“aliens”.  Such  an  argument  would  mean  that  non-citizens  or  persons  who  do  not  have 
permanent  residency  status  would  be  excluded  from  legal  aid  coverage  in  all  matters,  be  it 
criminal  law  or  family  law.  Similarly,  one  would  be  drawn  to  exclude  the  members  of  the 
other  federal  jurisdiction  over  persons,  “Indians”  [sic]  (s.  91(24)  Constitution  Act,  1867). 
Should  that  justify  excluding  them  from  other  provincial  benefits,  such  as  welfare  assistance  or 
education?  The  term  “aliens  ”  as  establishing  an  exclusive  federal  jurisdiction  for  all  benefits 
ensuing  to  non-citizens  must  be  rejected  on  that  basis. 

A  second  argument  available  is  to  rely  on  the  words  of  the  Privy  Council  in  Union 
Colliery  Co.  v.  Bryden55  In  that  case,  the  Privy  Council  struck  down  a  British  Columbia 
statute  which  prevented  “Chinamen”  [sic]  from  working  in  mines.  The  Privy  Council 
expressed  the  view  that  “it  was  for  Parliament  alone  to  define  citizenship  and  to  define  how  it 
may  be  acquired  and  lost”.56  One  would  then  define  ‘legal  aid”  as  a  requirement  of  the 
process  of  acquisition  of  citizenship  status.  Defining  ‘legal  aid”  as  an  aid  to  process  invites, 
however,  a  consideration  of  the  general  power  of  the  province  over  administration  of  justice. 
How  is  the  “naturalization”  process  different  from  the  criminal  law  process  or  the  divorce 
process? 

In  conclusion,  it  would  seem  imprudent  to  exclude  immigration  matters  completely  from 
coverage  on  the  basis  that  such  coverage  should  be  taken  over  by  the  federal  government.  That 
is  not  to  say  that  the  federal  government  should  not  contribute  more  to  the  legal  aid  expenses 
or  be  motivated  to  adopt  substantive  law  solutions  which  reduce  legal  aid  expenses. 

(b)  Federal  Statutes 

In  this  section,  I  stud^  the  scope  of  assistance  which  is  required  under  two  federal  statutes: 
the  Young  Offenders  Act 57  and  the  Criminal  Code. 

(i)  Young  Offenders  Act 

Section  11(4)  of  the  Young  Offenders  Act  provides  for  a  right  to  state-funded  counsel  for 

58 

the  young  person.  The  language  is  quite  clear: 

11.(4)  Where  a  young  person  at  his  trial  or  at  a  hearing  or  review  referred  to  in  subsection  (3) 

wishes  to  obtain  counsel  but  is  unable  to  do  so,  the  youth  court ... 

(a)  shall,  where  there  is  a  legal  aid  or  an  assistance  program  available  in  the  province  where 
the  hearing,  trial  or  review  is  held,  refer  the  young  person  to  that  program  for  the 
appointment  of  counsel;  or 

(b)  where  no  legal  aid  or  assistance  program  is  available  or  the  young  person  is  unable  to 
obtain  counsel  through  such  a  program,  may,  and  on  the  request  of  the  young  person 
shall,  direct  that  the  young  person  be  represented  by  counsel. 


[1899]  A.C.  580. 

Confirmed  in  Morgan  v.  P.E.I.,  [1976]  2  S.C.R.  349,  per  Laskin  J. 

R.S.C.  1985,  c.  Y-l,  s.  11  [emphasis  added]. 

A  young  person  is  a  person  between  the  ages  of  12  and  18:  Young  Offenders  Act,  ibid.,  s.  2. 
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(5)  Where  a  direction  is  made  under  paragraph  (4)(b)  in  respect  of  a  young  person,  the  Attorney 
General  of  the  province  in  which  the  direction  is  made  shall  appoint  counsel,  or  cause  counsel  to  be 
appointed,  to  represent  the  young  person. 

The  procedure  requires  an  attempt  to  have  the  legal  aid  system  accommodate  the  young 
person  but  goes  further  by  imposing  an  obligation  on  the  province  to  fund  counsel,  irrespective 
of  the  decision  of  the  Legal  Aid  Plan,  when  the  youth  requests  it  or  when  the  court  deems  it 
appropriate.  Although  the  Legal  Aid  Plan  has  the  possibility  of  refusing  the  application  of  a 
youth  based  on  its  criteria,  pursuant  to  section  ll(4)(b),  the  court  may  nevertheless  order  that 
the  Attorney  General  of  the  province  pay  for  the  services  of  representation  of  a  young  person. 
The  practice  seems  to  have  been  that  an  order  pursuant  to  section  ll(4)(b)  was  sent  to  the 
Legal  Aid  Plan  which  then  provided  legal  assistance.  Such  practice  is  not  mandatory,  as  a 
Provincial  Court  judge  explains,  and  it  would  be  possible  for  the  Attorney  General  to  have  a 
different  panel  provide  the  services  mandated  by  section  ll(4)(b).59 

Section  11  (1)  further  provides  that  the  youth  is  entitled  to  representation  at  "every  stage 
of  the  proceedings”  commenced  against  him  or  her.  The  section  is  generally  interpreted 
liberally  and  is  said  to  go  beyond  the  Charter  guarantees  of  section  10(b).60 

In  S.T.C.  v.  Alberta ,6  the  Alberta  Queen's  Bench  decided  that  the  section  does  not 
empower  the  Youth  Court  Judge  to  decide  whether  or  not  the  youth  or  his  parents  may  have 
the  means  to  pay  for  legal  representation.  According  to  the  Alberta  court,  there  is  no  discretion 
in  the  judge  to  inquire  as  to  the  means  of  the  parents  to  fund  the  legal  representation.  This 
position  has  been  criticized  by  a  Provincial  Court  Judge  but  has  been  endorsed  in  Ontario. 
The  new  criminal  legal  aid  cost-sharing  agreement  seems  to  suggest  that  parental  contribution 
to  the  costs  of  legal  assistance  should  be  considered.64  Finally,  the  Ontario  Provincial  Court 
has  refused  to  apply  the  "serious  and  complex  ”  criteria  in  the  context  of  the  representation  of 
young  offenders. 


See  R.  v.  T.W.P.,  [1996]  O.J.  2668  (Prov.  Ct.)  and  S.T.C.  v.  Alberta  (1993),  140  A.R.  259,  where  the  Alberta 
Queens  Bench  explains  that  the  section  "contemplates  that  young  persons  will  have  a  real  opportunity  to  exercise 
their  right  to  legal  counsel  at  every  stage  of  the  proceedings,  and  compels  officials  and  the  court  to  assist  them  in 
doing  so.  Though  it  does  not  address  the  question  of  payment  for  those  services,  it  is  implicit  that  the  intent  of  the 
legislation  is  to  leave  that  issue  to  be  determined  by  provincial  authorities.  By  remaining  silent  on  the  question  of 
the  cost  of  these  services,  the  door  has  been  left  open  to  legal  aid  and  the  Attorney  General  to  develop  their  own 
schemes,  if  any,  for  the  recovery  of  those  costs”:  per  Kukurin,  J.,  ibid.: 


...  one  has  but  to  step  back  and  contemplate  the  adversary  process  in  action.  In  one  comer  is  counsel  for 
the  Crown  Attorney,  by  definition,  a  qualified  barrister  and  solicitor  licensed  to  practise  law  in  this  province 
and,  in  all  probability,  not  a  novice  prosecutor.  In  the  opposite  comer  is  the  young  person,  possibly  as 
young  as  12  years  or,  perhaps  approaching  the  maturity  and  wisdom  that  comes  with  attaining  age  18. 
Hardly  a  fair  contest  and,  more  to  the  point,  hardly  an  appearance  of  a  fair  contest. 

Alan  Leschied,  Peter  Jaffe,  and  Wayne  Willis  (eds.),  The  Young  Offenders  Act:  A  Revolution  in  Canadian 
Juvenile  Justice,  at  115,  cited  with  approval  in  S.T.C.  v.  Alberta,  supra,  note  59. 


See  R.  v.  C.(E.M.)\  (1993),  142  A.R.  365,  where  the  Provincial  Court  judge  disagrees  with  the  decision  of  the 
Queen's  Bench  but  applies  it  nevertheless. 

See  R.  v.  T.W.P.,  supra,  note  59. 

Section  6  of  the  agreement,  discussed  supra,  under  Section  3(a),  provides  that  “the  Province  shall  approve  young 
offender  legal  aid  ...  where,  in  the  Province’s  opinion,  the  interests  of  the  applicant  and  a  person  legally  required 
to  contribute  to  the  cost  of  the  applicant’s  legal  aid  appear  to  conflict,  and  the  applicant  is  otherwise  unable  to 
retain  counsel  at  his  or  her  own  expense  ”. 
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The  section  imposes  a  different  type  of  remedy  than  the  one  generally  associated  with 
judicial  powers:  it  allows  the  court  to  direct  that  a  lawyer  be  appointed.65  Such  direction  is  also 
accompanied  by  the  more  traditional  power  granted  in  section  5666  to  render  inadmissible  any 
statement  by  the  youth  obtained  in  contravention  to  his  or  her  right  to  legal  representation  and 

67 

to  the  presence  of  his  or  her  parent. 

It  must  be  noted  that  the  Young  Offenders  Act  does  not  mandate  any  form  of 
representation,  that  is,  it  does  not  provide  for  choice  of  counsel.  Because  of  the  way  in  which 
the  Legal  Aid  Office  functioned  in  relation  to  the  Young  Offenders  Act,  such  question  was 
never  raised  nor  was  the  question  whether  a  young  offender  is  entitled  to  a  lawyer  who 
specializes  in  young  offenders  work. 

Theoretically,  the  Legal  Aid  Plan  does  not  have  to  preoccupy  itself  with  the  influx  of 
young  offenders  since  the  statute  is  clear  that  it  is  the  Attorney  General  of  the  province  upon 
whom  falls  the  responsibility  of  offering  legal  representation  free  of  charge.  However,  the 
arrangement  by  which  it  is  the  Legal  Aid  Plan  that  implements  the  obligation  of  the  Attorney 
General  is  likely  to  continue.  The  criterion  of  eligibility  for  youths  might  evolve.  For  example, 
there  could  be  a  change  of  opinion  as  to  whether  the  parents'  inability  to  finance  legal 
representation  for  their  child  is  a  precondition  to  entitlement  to  public  funds.  However,  my 
view  is  that  the  courts  are  unlikely  to  interpret  the  Act  in  a  restrictive  manner  with  respect  to 
access  to  legal  representation.  Courts  will  not  want  children  to  be  prejudiced  by  the  fact  that 
their  parents  may  refuse  to  provide  them  with  counsel.  Finally,  the  application  of  the  serious 
and  complex  criterion  as  a  means  of  limiting  the  number  of  cases  for  which  legal 
representation  is  provided  was,  in  my  opinion,  rightly  rejected.  There  is  nothing  presently  in 
the  Young  Offenders  Act  that  suggests  that  legal  representation  requested  is  not  always 
necessary  even  for  minor  offences.  Further,  one  must  conclude  that,  for  vulnerable  persons, 
the  matters  are  always  “complex”. 


R.  v.  T.W.P.,  supra,  note  59. 

Section  56  provides: 

56.(2)  No  oral  or  written  statement  given  by  a  young  person  to  a  peace  officer  or  to  any  other  person 
who  is,  in  law,  a  person  in  authority  on  the  arrest  or  detention  of  the  young  person  or  in  circumstances 
where  the  peace  officer  or  other  person  has  reasonable  grounds  for  believing  that  the  young  person  has 
committed  an  offence  is  admissible  against  the  young  person  unless 

(b)  the  person  to  whom  the  statement  was  given  has,  before  the  statement  was  made,  clearly 
explained  to  the  young  person,  in  language  appropriate  to  his  age  and  understanding,  that 

(iii)  the  young  person  has  the  right  to  consult  counsel  and  a  parent  or  other  person  in 
accordance  with  paragraph  (c),  and 

(iv)  any  statement  made  by  the  young  person  is  required  to  be  made  in  the  presence  of 
counsel  and  any  other  person  consulted  in  accordance  with  paragraph  (c),  if  any,  unless 
the  young  person  desires  otherwise; 

(c)  the  young  person  has,  before  the  statement  was  made,  been  given  a  reasonable  opportunity  to 
consult 

(i)  with  counsel,  and 

(ii)  a  parent,  or  in  the  absence  of  a  parent,  an  adult  relative,  or  in  the  absence  of  a  parent 
and  an  adult  relative,  any  other  appropriate  adult  chosen  by  the  young  person; 

See  E.T.  v.  R.,  [1993]  4  S.C.R.  504,  where  the  failure  to  inform  the  youth  of  his  rights  to  legal  representation 
and  to  the  presence  of  his  parent  rendered  even  a  second  statement  made  after  the  lawyer  was  consulted 
inadmissible  as  having  been  tainted. 
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In  conclusion,  coverage  of  young  offenders  matters  should  be  continued  in  the  same 
manner.  Although  in  light  of  the  fact  that  the  Legal  Aid  Plan  ultimately  pays  for  the 
representation  irrespective  of  its  initial  rejection  of  the  youth,  one  might  argue  that  the  criteria 
of  eligibility  be  expanded  to  include  all  young  offenders  irrespective  of  the  seriousness  of  the 
offence.  This  would  prevent  the  possibility  that  young  offenders  might  abandon  their  right  to 
representation  if  they  do  not  know  about  the  power  of  the  court  to  appoint  them  a  counsel.  I 
now  move  to  the  issue  of  representation  of  other  vulnerable  persons  in  the  context  of  federal 
statutes. 


(ii)  Criminal  Code 

Several  sections  of  the  Criminal  Code  confer  the  discretion  upon  a  tribunal  to  appoint 

68 

counsel.  Section  684(1)  confers  this  power  upon  the  Court  of  Appeal  of  a  province. 
Section  672.5(8)  in  the  context  of  the  mental  health  review  of  psychiatric  detentions,  also 
allows  the  review  board  to  assign  counsel  to  an  accused  “wherever  the  interests  of  justice  so 
require”.  Finally,  section  672.24  confers  such  power  to  the  court  for  the  determination  of 
whether  the  accused  is  fit  to  stand  trial.69  It  is  to  be  noted  that  the  Rules  of  the  Supreme  Court 
of  Canada  provide  a  similar  discretion.  Such  legal  aid  coverage  is  required  pursuant  to  the 
1997  Canada-Ontario  cost-sharing  agreement  on  criminal  legal  aid. 

(c)  Provincial  Statutes 

In  the  context  of  the  operation  of  several  provincial  statutes,  courts  and  administrative 
bodies  may  be  empowered  by  their  statute  to  rely  on  the  legal  aid  system  to  assist  their 
vulnerable  clients  in  their  dealings  with  the  law.  For  example,  until  its  repeal  in  1996,  the 
Consent  to  Treatment  Act  mandated  that  a  person  less  than  16  years  old  be  represented  in  the 
context  of  the  application  for  his  or  her  committal.  The  1996  amendments  to  the  Act  state  that 
if  the  Legal  Aid  Plan  decides  not  to  provide  representation  to  the  youth,  the  youth  must  fund 
the  representation.71  Some  statutes  do  provide  for  a  right  to  be  represented,  without  imposing 
the  obligation  on  the  tribunal  to  provide  for  such  legal  representation.72 

In  conclusion,  under  this  section,  the  legal  representation  of  vulnerable  persons,  youths,  or 
persons  suffering  from  mental  illness  is  obviously  desirable.  Irrespective  of  the  level  of  a 
statutory  prescription,  the  obligation  to  provide  representation  to  vulnerable  litigants  will  come 
from  the  Charter. 


The  terms  used  by  the  Code  refer  to  the  desirability  in  the  "interests  of  justice  ”  to  appoint  counsel  when  the 
accused  does  not  have  sufficient  means  to  obtain  legal  assistance.  When  counsel  is  appointed,  the  fees  and 
disbursements  are  paid  by  the  Attorney  General.  Similar  wording  is  used  for  the  other  Criminal  Code  provisions 
reviewed.  See,  on  the  issue  of  the  scope  of  the  discretion  to  be  exercised  by  the  Court  of  Appeal,  R.  v.  Robinson, 
supra,  note  8,  where  the  Alberta  Court  of  Appeal  indicated  that  the  meritorious  character  of  the  appeal  was  the 
determinant  criterion  in  the  exercise  of  the  discretion. 

The  section  did  not  initially  provide  for  the  authority  for  the  court  to  order  that  the  Attorney  General  pay  the 
expenses  of  counsel.  See  R.  v.  Savard  (19%),  106  C.C.C.  (3d)  130.  In  that  case,  the  trial  judge  issued  an  order 
that  the  Attorney  General  of  Canada  (because  the  proceedings  took  place  in  the  Yukon;  it  would  seem  that  in 
Ontario,  it  would  be  the  Attorney  General  of  the  province)  pay  the  lawyer.  The  Court  of  Appeal  disagreed.  The 
issue  has  been  resolved  by  an  amendment  to  the  Criminal  Code:  S.C.  1997,  c.  18,  s.  82  . 

See  Rule  13  (Supreme  Court  of  Canada  Rules  of  Practice). 

Health  Care  Consent  Act,  1996,  S.O.  19%,  c.  2,  s.  80. 

See,  e.g.,  the  Ontario  Statutory  Powers  Procedure  Act,  R.S.O.  1990,  c.  S.22  . 
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4.  THE  COMMITMENT  TO  FAIRNESS 

I  include  under  this  section  an  examination  of  the  three  sections  of  the  Charter  which  have 
been  argued  as  possibly  supporting  a  right  to  state-funded  legal  assistance— sections  10(b), 
11(d),  and  7.  It  is,  however,  appropriate  to  briefly  explain  the  context  in  which  any  analysis  of 
a  Charter  right  to  a  publicly  funded  legal  representation  must  evolve,  that  is,  the  common  law 
origins  of  the  constitutional  right  to  legal  aid  and  the  legislative  history  of  the  Charter  on  this 
issue. 


(a)  The  Common  Law  Right  to  Legal  Aid 

Even  prior  to  the  enactment  of  the  Charter ,  courts  considered  that  they  had  an  inherent 
power  to  “appoint”  counsel  for  people  unable  to  represent  themselves  and  to  afford  legal 
representation.  The  1976  decision  in  Re  White  and  the  Queen  3  summarized  the  state  of  the 
law.  In  that  case,  McDonald  J.  decided  that  any  judge,  including  a  judge  of  the  Provincial 
Court,  had  the  power  to  appoint  counsel  for  an  indigent  accused.  Although  the  Criminal 
Code  specifically  provided  that  the  Court  of  Appeal  could  appoint  counsel  for  indigent 
accused,  he  considered  that  Parliament  did  not  intend  to  eliminate  the  power  of  the  superior 
courts  to  appoint  counsel  in  an  appropriate  case  and  that,  if  such  a  power  existed  in  the 
superior  courts,  then  it  likewise  existed  in  provincial  courts.  McDonald  J.  reasoned  that 
although  an  accused  who  is  without  counsel  did  not  have  the  absolute  right  to  have  counsel 
appointed  for  him  or  her  by  the  court,  nevertheless,  where  he  or  she  made  an  application  to 
the  court  for  the  appointment  of  counsel,  the  judge  had  to  consider  the  request  and  take  into 
account  all  relevant  considerations.  The  considerations  included  the  accused's  financial  ability 
to  retain  counsel  on  his  or  her  own,  whether  or  not  a  legal  aid  certificate  could  be  granted,  the 
accused's  education  level,  the  complexity  of  the  case,  whether  the  case  was  one  in  which  the 
assistance  of  counsel  would  be  required  in  order  to  marshall  evidence  and  whether  the  case 
was  one  which  may  result  in  a  term  of  imprisonment.  McDonald  J.  granted  a  mandamus 75  to 
require  a  provincial  judge  to  consider  all  the  elements  listed  in  Mr.  White’s  case  and  exercise 
his  or  her  discretion  to  appoint  counsel. 

McDonald  J.  relied  on  the  opinion  of  Seaton  J.A.  m  Re  Ewing  and  Kearney  and  an 
obiter  remark  by  Justice  Pigeon  in  Barrette  v.  the  Queen.11  Re  White  and  the  Queen  has  often 
been  cited  with  approval.  The  criteria  suggested  by  McDonald  J.  are  reproduced  even  in  the 
context  of  the  application  of  sections  7  and  11  of  the  Charter.  It  is  in  that  sense  that  one  can 


(1976),  32  C.C.C.  (2d)  478  (Alta.  Q.B.). 

See  supra ,  Section  3(b)(ii). 

An  order  for  certiorari  was  also  granted  to  quash  the  decisions  of  the  Provincial  Court  judges  who  had  refused  to 
exercise  their  discretion. 

49  D.L.R.(3d)  619  (B.C.C.A.). 

[1977]  2  S.C.R.  121. 

R.  v.  Robinson,  supra ,  note  8  (Alta.  C.A.);  R.  v.  Rain  (1996),  45  Alta.  L.R.  (3d)  119  (C.A.);  R.  v.  Baig  (1990), 
58  C.C.C.  (3d)  156  (B.C.C.A.);  Newfoundland  (A.G.)  v.  L.(D.)  (1994),  116  Nfld.  &  P.E.I.R.  92  (Nfld.  T.D.); 
R.  v.  Hopner  (19%),  146  Sask.  R.  35  (Q.B.);  R.  v.  Derhak,  [1995]  Y.J.  No.  122  (Y.T.S.C.)  [Q.L.];  R.  v. 
Lewis ,  [1995]  Y.J.  No.  116  (Y.T.  Terr.  Ct.);  Deutsch  v.  Law  Society  of  Upper  Canada  Legal  Aid  Fund ,  supra, 
note  8. 


521 


say  that  it  is  the  common  law  right  to  publicly  funded  legal  representation  that  has  been 
constitutionalized  by  the  Charter?9 

(b)  The  Legislative  History  of  the  Charter 

In  1981,  an  addition  to  section  10  of  the  Charter  was  proposed.  It  aimed  at  including 
language  similar  to  article  14(3)  of  the  International  Covenant:80 

(d)  if  without  sufficient  means  to  pay  for  counsel  and  if  the  interests  of  justice  so  require,  to  be 

provided  with  counsel. 

81 

This  amendment  was  rejected.  The  Supreme  Court  of  Canada  has  relied  on  this 
legislative  history  to  refuse  to  constitutionalize  a  right  to  legal  aid  in  the  context  of  section 
10.  However,  it  is  unclear  what  weight  should  be  given  to  such  legislative  history  in  the 
interpretation  of  section  7  or  section  11.  The  court  has  already  decided  that  not  “too  much 
weight”  should  be  given  to  the  views  of  civil  servants  in  the  interpretation  of  the  concept  of 

83 

“fundamental  justice”.  In  Reference  re  s.  94(2)  of  the  Motor  Vehicle  Act  ( British  Columbia ), 
the  court  refused  to  limit  principles  of  fundamental  justice  to  “procedural  justice  ”  despite  the 
fact  that  minutes  of  proceedings  of  the  Special  Joint  Committee  indicated  that  such  was  the 
intended  meaning.  In  R.  v.  Prosper ,84  Chief  Justice  Lamer  explains  that  the  courts  “are  far 
better  qualified”  to  interpret  section  7.  It  is  also  interesting  to  note  that  although  weight 
should  be  given  to  legislative  history  as  an  interpretative  tool,  compliance  with  international 
treaties  is  also  of  significance  in  the  task  of  interpreting  the  Charter .  Finally,  this  legislative 

history  cannot  be  said  to  eliminate  the  pre-existing  obligation  to  provide  for  legal  assistance 

87 

which  existed  at  common  law. 

A  more  detailed  analysis  of  how  the  three  Charter  dispositions  have  been  interpreted 
follows. 


79 

80 


81 

82 

83 

84 

85 

86 


See  Jay  Rumanek,  “The  Right  to  Funded  Counsel  in  Criminal  Appeals”  (1989),  49  Rev.  Barreau  481. 

Section  10  had  three  subparagraphs  already  which  were  essentially  unchanged  : 

10.  Everyone  has  the  right  on  arrest  and  detention 

(a)  to  be  informed  promptly  of  the  reasons  therefor; 

(b)  to  retain  and  instruct  counsel  without  delay  and  to  be  informed  of  that  right;  and 

(c)  to  have  the  validity  of  the  detention  determined  by  way  of  habeas  corpus  and  to  be  released  if 
the  detention  is  not  lawful. 

Minutes  of  the  Proceedings  of  the  Special  Joint  Committee  of  the  Senate  and  House  of  Commons  on  the 
Constitution  of  Canada  (January  27,  1981). 

See  R.  v.  Prosper ,  supra ,  note  11;/?.  v.  Robinson,  supra ,  note  8  (C.R.). 

[1985]  2  S.C.R.  486. 

Supra ,  note  1 1 . 

Ibid.,  at  107  (C.R.). 

See  supra,  Section  2. 

See  supra.  Section  4(a). 
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(c)  The  Right  to  be  Represented  Pursuant  to  Section  10(b) 

Section  10(b)  of  the  Charter  provides  that: 

10.  Everyone  has  the  right  on  arrest  or  detention 

(b)  to  retain  and  instruct  counsel  without  delay  and  to  be  informed  of  that  right .  .  . 

This  section  specifies  that  a  person  has  a  right  to  “retain  and  instruct”  counsel  when 
arrested  or  detained  by  the  police.  It  does  not  guarantee  a  right  to  be  provided  with  counsel  in 
cases  of  impecuniosity.  The  right  to  retain  and  instruct  counsel  is  a  hollow  right  if  a  person  is 
unable  to  afford  to  exercise  it.  However,  the  courts  have  adopted  a  narrow  interpretation  of 

this  section. 

It  was  initially  held  that  section  10(b)  did  not  confer  a  right  to  funded  counsel  for  indigent 
people.  In  1990,  the  Supreme  Court  seemed  to  indicate  that  this  section  did  provide  a 
qualified  right  to  funded  counsel.  In  R.  v.  Brydges ,  for  instance,  Lamer  J.,  for  the  majority, 
suggested  that  section  10(b)  provided  for  the  availability  of  ready  access  to  counsel  for 

immediate  advice: 

[T]he  right  to  retain  and  instruct  counsel,  in  modem  Canadian  society,  has  come  to  mean  more  than 
the  right  to  retain  a  lawyer  privately.  It  now  also  means  the  right  to  have  access  to  counsel  free  of 
charge  where  the  accused  meets  certain  financial  criteria  set  up  by  the  provincial  Legal  Aid  plan,  and 
the  right  to  have  access  to  immediate,  although  temporary,  advice  from  duty  counsel  irrespective  of 
financial  status.  These  considerations,  therefore,  lead  me  to  the  conclusion  that  as  part  of  the 
information  component  of  s.  10(b)  of  the  Charter,  a  detainee  should  be  informed  of  the  existence  and 
availability  of  the  applicable  systems  of  duty  counsel  and  Legal  Aid  in  the  jurisdiction,  in  order  to 
give  the  detainee  a  full  understanding  of  the  right  to  retain  and  instruct  counsel. 

This  decision  was  significant:  information  about  the  provincial  legal  aid  system  was 
required  as  part  of  the  warning  given  by  police  officers.  The  Chief  Justice  also  implied  a  right 
to  an  immediate,  temporary  state-funded  legal  adviser.  As  a  result  of  the  decision,  “the 

90 

Brydges  duty  counsel”,  that  is,  the  lawyer  providing  initial  advice  upon  arrest,  emerged. 

Subsequent  court  decisions,  however,  have  substantially  qualified  this  right  to  immediate 
temporary  legal  advice.  In  R.  v.  Prosper,91  Lamer  C.J.  clarified  his  opinion  in  Brydges.  He 
held  that  section  10(b)  does  not  create  a  positive  obligation  for  governments  to  provide  free 
preliminary  legal  advice  24  hours  a  day:  the  right  to  the  advice  from  the  police  is  available 
only  in  jurisdictions  where  a  duty  system  is  already  operating.  Lamer  C.J.  justified  his 
conclusion  on  two  bases.  First,  he  maintained  that  the  Charter  does  not  expressly  guarantee  a 
right  to  funded  counsel  and  that,  indeed,  the  framers  of  the  Constitution  had  intended  not  to 
confer  such  a  guarantee.  He  added  that  this  type  of  requirement  would  interfere  with  the 


For  instance,  see  such  cases  as  Deulsch  v.  Law  Society  of  Upper  Canada  Legal  Aid  Fund,  supra,  note  8;  R.  v. 
Rowbotham  (1988),  41  C.C.C.  (3d)  1  at  66  (Ont.  C.A.). 

Supra,  note  7,  at  215  [emphasis  added]. 

Prairie  Research  Associates,  Duty  Counsel  Systems:  Summary  Report  (April  1993),  quoted  in  R.  v.  Prosper, 
supra,  note  1 1 . 

Supra,  note  11.  This  was  also  confirmed  in  R.  v.  Matheson  (1994),  33  C.R.  (4th)  136,  which  was  decided  at  the 
same  time. 
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government's  “allocation  of  scarce  resources”  and  suggested  that  the  court  should  not 
interfere.  Finally,  he  indicated  that  this  type  of  interpretation  would  have  a  significant  impact 
on  the  whole  system  in  that  “in  provinces  and  territories  where  no  duty  counsel  system  exists, 
the  logical  implication  would  be  that  all  arrests  and  detention  are  prima  facie 
unconstitutional”.  Lamer  C.J.  was  quick  to  point  out  and  review  in  detail  the  availability  of 
free  advice  on  a  24-hour  basis  in  all  provincial  jurisdictions.  He  was  “satisfied  that  various 
systems  of  duty  counsel  are  widely  available  to  detainees  in  this  country”  and  accepted  the 
sufficiency  of  the  “1-800”  number,  of  advice  given  on  the  telephone,  or  of  the  maintenance  of 
lists  of  lawyers  available  to  be  called.  He  also  stressed  that: 94 

in  jurisdictions  where  ‘ Brydges  duty  counsel’  is  in  fact  present  ...  the  interests  of  all  participants  in 
the  criminal  justice  system  are  served  in  the  fullest,  simplest  and  most  direct  manner,  and,  therefore, 
that  it  is  a  service  which  governments  and  the  bar  are  well  advised  to  implement  and  maintain. 

This  “encouragement  ”  is  coupled  with  the  imposition  of  what  I  call  “constitutional  costs  ” 
to  the  failure  to  provide  such  a  system.  In  Prosper ,  the  court  was  quite  prepared  to  accept  that 
police  officers  might  be  unable  to  obtain  a  breath  sample  within  the  prescribed  two-hour 
evidentiary  presumption  limit  because  of  the  unavailability  of  counsel.  Once  the  detainee  has 
expressed  the  desire  to  see  a  lawyer,  the  police  officers  have  to  “hold  off”  obtaining  evidence 
from  him  or  her  until  such  reasonable  opportunity  has  been  given  to  the  accused  to  get  legal 
advice.  Such  holding  off  has  to  be  done  even  if  the  best  evidence  may  be  lost  in  the  process. 
The  Chief  Justice  explains:95 

While  this  alternative  [the  holding  off  period]  may  not  be  ideal  from  the  Crown's  perspective,  and 
especially  in  terms  of  concerns  it  may  have  for  administrative  and  evidentiary  expediency,  this  is  a 
trade-off  that  governments  which  persist  in  refusing  to  implement  a  ‘Brydges  duty  counsel  system’, 
for  whatever  reason,  will  have  to  endure  and  accept . 

...although  there  is  no  constitutional  obligation  on  governments  to  provide  duty  counsel  services,  the 
non-existence  or  unavailability  of  such  services  could,  in  some  circumstances  ....  give  rise  to  issues 
of  fair  trial.  Thus,  in  those  situations,  the  state  runs  the  risk  of  having  evidence  excluded  under  s. 
24(2). 

96 

McLachlin  J.,  in  concurrent  reasons,  re-emphasized  the  point: 

The  Charter  ...places  the  authorities  who  detain  a  person  in  the  following  situation:  if  they  wish  to  be 
certain  that  evidence  obtained  can  be  used  subsequently  against  the  detainee,  they  must  take  steps  to 
ensure  that  the  detained  person  is  told  of  his  or  her  right  to  retain  and  instruct  counsel  without  delay, 
and,  if  a  request  for  counsel  is  made,  must  provide  the  detainee  with  an  opportunity  to  exercise  that 
right.  One  way  of  ensuring  the  latter  may  be  by  instituting  a  system  of  free  duty  counsel....  If 
authorities  find  it  impossible  or  impracticable  to  grant  the  detainee  his  or  her  right  to  counsel  without 


R.  v.  Prosper,  supra,  note  11,  at  106-07  C.R. 

Ibid.,  at  105  C.R. 

Ibid.,  at  102  C.R.  [emphasis  added].  He  goes  on  to  suggest  that  where  such  duty  systems  operate,  it  is  more 
likely  that  the  requirements  of  s.  10(b)  will  be  fulfilled— that  a  detainee  will  be  informed  of  the  availability  of  free 
legal  advice. 

Ibid.,  at  108  C.R. 

Ibid.,  at  130  [emphasis  added].  The  focus  of  the  concurrent  opinion  of  McLachlin  J.  is  on  the  issue  of  remedy 
and  the  inappropriateness  of  the  courts  ordering  the  government  to  fund  a  legal  aid  system. 
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delay,  they  run  the  risk  that  any  evidence  taken  in  the  interim  may  be  excluded  under  section  24  (2) 

of  the  Charter. 

The  Supreme  Court  confirmed  again  more  recently  in  R.  v.  Latimer* 1  that  “the  proposition 
which  emerges  from  these  cases  [ Prosper  and  Matheson]  is  that  the  nature  of  the  information 
provided  pursuant  to  s.  10(b)  depends  on  the  actual  services  available  in  a  jurisdiction” . 

Therefore,  as  understood  today,  section  10(b)  does  not  provide  a  right  to  state-funded 
legal  assistance  at  the  time  of  arrest.  Section  10(b)  simply  requires  that  the  police  officer 
inform  the  detainee  of  the  legal  aid  options  currently  available  in  the  jurisdiction.  However, 
the  Supreme  Court  has  accepted  that  there  might  be  “constitutional  costs  ”  to  the  failure  to  have 
a  “ Brydges  duty  counsel”  system.  Furthermore,  pursuant  to  sections  7  and  11(d),  pre-trial 
involvement  of  the  criminal  process  might  require  the  provision  of  legal  assistance,  when  the 
activities  are  sufficiently  serious  and  complex,  even  if  section  10(b)  does  not. 

(d)  The  Right  to  Have  a  Fair  Hearing  Pursuant  to  Section  11(d) 

Section  1 1(d)  provides  that: 

1 1 .  Any  person  charged  with  an  offence  has  the  right 

(d)  to  be  presumed  innocent  until  proven  guilty  according  to  law  in  a  fair  and  public  hearing 
by  an  independent  and  impartial  tribunal  .... 

It  is  pursuant  to  sections  7  and  11(d)  that  the  constitutional  requirements  for  state-funded 
legal  assistance  are  understood."  As  a  recognition  of  a  right  to  a  fair  trial  (s.  11(d)),  as  a 
necessary  element  of  the  principles  of  fundamental  justice  (s.  7),  or  as  an  embodiment  of  the 
international  law  prescriptions  mentioned  above,  fairness  often  requires  that  the  state  provide 
legal  assistance.  The  real  questions  are  when  and  how. 

In  this  section,  I  deal  with  the  questions  as  to  when  publicly  funded  legal  aid  should  be 
provided  in  the  context  of  criminal  law  arising  out  of  section  11  of  the  Charter.  The 
development  under  section  7  deals  with  the  possible  application  of  a  right  to  publicly  funded 
legal  representation  beyond  the  interests  protected  by  section  1 1 . 

Section  11(d)  is  limited  to  a  right  to  fair  “trial”  in  the  context  of  a  criminal  charge. 
Arguably,  it  does  not  encompass  a  right  to  representation  on  appeal,  which  would,  however, 
fall  within  the  ambit  of  section  7. 

ioo 

In  the  Ontario  case,  Deutsch  v.  Law  Society  of  Upper  Canada  Legal  Aid  Fund ,  Craig  J. 
for  the  Divisional  Court  held  that  the  Charter  sections  7  and  1 1(d)  did  not  guarantee  a  right  to 


[1997]  S.C.J.  No.  11. 

See  R.  v.  McKellar  (1994),  19  O.R.  (3d)  796  (Ont.  Gen.  Div.). 

The  judges  in  R.  v.  Prosper,  supra,  note  11,  either  noted  that  s.  7  may  impose  minimum  standards  of  legal  aid 
(L'Heureux-Dube  J.,  at  121  C.R.  in  dissent  on  the  issue  of  the  constitutional  costs  to  the  failure  to  provide 
immediate  legal  advice  upon  detention  and  arrest)  or  refused  to  decide  the  question  (Lamer  C.J.,  at  106  C.R. 
with  whom  McLachlin  J.  agrees). 

Supra,  note  8.  In  R.  v.  Rain,  [1997]  2  W.W.R.  38  (Alta.  Q.B.),  it  was  stated: 

I  am  satisfied  that  accuseds  in  Canada  enjoy  no  general  constitutional  right  to  funded  counsel  at  trial. 
However,  where  representation  of  an  accused  by  counsel  is  essential  to  a  fair  trial,  in  accordance  with  the 
principles  of  fundamental  justice,  if  the  accused  wishes  counsel  and  the  accused  cannot  afford 
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state-funded  counsel;  and  that  to  “impose  a  constitutionally  entrenched  positive  duty  on  the 
government  to  expend  public  funds  on  the  defence  of  persons  accused  of  crimes  would  require 
a  specific  guarantee  in  express  language”.101  Nevertheless,  by  relying  on  common  law 
jurisprudence,  Craig  J.  determined  that  sections  7  and  11(d)  of  the  Charter  did  entrench  a  right 
to  a  fair  trial  which  encompassed  a  right  to  funded  counsel  in  some  situations.  He  suggested 
that  this  right  may  arise,  even  if  legal  aid  has  been  denied,  in  situations  where  “because  of  the 
seriousness  and  complexity  of  the  case,  the  accused  cannot  receive  a  fair  trial  without 
counsel”.102 

In  Panacui  v.  Legal  Aid  Society  of  Alberta,  McDonald  J.  held  that  an  accused  had  a 
constitutional  right  to  state-funded  counsel  if  that  person  was  charged  with  a  serious  and 
complex  offence  and  she  or  he  could  not  afford  to  pay  for  counsel.  He  left  open  the  possibility 
that  state-funded  counsel  could  also  be  appointed  in  cases  where  the  offences  were  less  serious 
and  in  non-criminal  cases.  In  R.  v.  Rowbotham,104  the  Ontario  Court  of  Appeal  held  that  while 
the  Charter  does  not  expressly  constitutionalize  the  right  to  counsel,  it  does  guarantee  a 
qualified  right.  The  court  suggested  that  the  requirements  of  a  fair  trial  would  necessitate  state- 
funded  counsel  if  the  subject-matter  was  serious  and  if  the  proceedings  were  long.105  When  are 
the  matters  serious  and  complex?  I  discuss  the  different  indicia  provided  by  the  case  law. 

(i)  “  Serious  ” 

The  matter  is  deemed  “serious”  when  there  is  a  likelihood  of  a  loss  of  liberty.  More 
interesting  is  the  question  whether  the  potential  loss  of  work  will  demand  a  similar  treatment  at 
constitutional  law.  Although  there  is  some  reluctance  to  extending  section  7  protection  to 
economic  interests,  the  courts  might  be  led  nevertheless  to  such  a  conclusion  by  the  adoption 
of  an  objective-subjective  approach  to  the  question  of  loss  of  liberty  and  security  of  the  person 
such  as  was  done  in  R.  v.  Rain.106  In  that  case,  the  court  ordered  a  stay  of  proceedings  on  a 
drinking  and  driving  charge  because  the  accused  could  not  be  provided  with  counsel.  The 
accused,  a  mother  of  seven  children,  unemployed  and  without  a  high  school  diploma,  was 
deemed  to  be  unable  to  represent  herself.  She  was  not  susceptible  to  lose  employment  since 
she  had  none  and  therefore  was  not  eligible  for  legal  aid  coverage.  The  Crown  indicated  that  it 
was  not  seeking  a  jail  term  as  a  penalty.  Nevertheless,  the  court  considered  that  society  viewed 
the  matter  “objectively”  as  serious  and  that,  for  the  accused  herself,  the  matter  was  serious. 
She  would  probably  be  unable  to  obtain  car  insurance  again  and  further  there  was  a  possibility 
that  she  might  not  be  able  to  pay  the  fme  and  be  incarcerated  for  such  a  failure.  The  case  is 
now  on  appeal.  In  my  view,  it  is  likely  that  courts  will  continue  to  adopt  this  objective- 
subjective  approach.  The  question  which  will  likely  be  asked  is,  would  a  reasonable  person  in 
similar  circumstances  consider  the  matter  serious?  This  approach  does  not  penalize 


representation,  ss.  7  and  11(d)  of  the  Charter  provide  the  right  to  funded  counsel  ( Rowbotham ).  Whether  a 
fair  trial  is  possible  or  not  without  counsel  falls  to  be  decided  by  the  seriousness  and  complexity  of  the  case. 

Deutsch  v.  Law  Society  of  Upper  Canada  Legal  Aid  Fund,  supra,  note  8,  at  172. 

1 bid.,  at  174-75. 

(1988),  54  Alta.  L.R.  (2d)  342  (Q.B.).  In  making  this  determination,  though,  McDonald  J.  did  not  differentiate 
between  the  obligations  under  ss.  7,  10(b),  and  11(d). 


106 


Supra,  note  88,  at  66-68. 
Ibid.,  at  67-69. 

Supra,  note  100. 
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unemployed  persons  who,  like  Ms.  Rain,  cannot  obtain  legal  aid  because  they  are  unemployed, 
but  may  further  jeopardize  their  chances  of  employment.  It  is  also  an  approach  that  does  not 
prejudice  women  who  stay  home  to  care  for  their  children— women  who,  otherwise,  might  be 

similarly  excluded. 

(ii)  “Complex” 

a.  Characteristics  of  the  Matter 

In  Rowbotham,  the  Court  of  Appeal  of  Ontario  suggested  that  state-funded  counsel 
might  be  required  where  the  proceedings  themselves  are  long.  In  R.  v.  James ,  the  court  held 
that  both  the  possibility  of  imprisonment  and  the  need  for  counsel  to  collect  evidence  must  be 
considered  in  determining  whether  funded  counsel  should  be  provided.  Evidentiary  issues, 
including  the  appreciation  of  expert  medical  evidence,  the  use  of  discrepancies  in  the 
complainant’s  statements,  and  the  possibility  of  a  voir  dire 109  may  justify  a  finding  that  the 
matter  is  complex;  procedural  aspects  may  as  well.  In  R.  v.  Zylstra,110  the  judge  mentions  the 
recourse  to  a  trial  by  judge  and  jury  in  his  consideration  of  the  complexity  of  the  case.  The 
number  of  charges  laid  against  the  accused  is  also  considered.111 

“Complexity  ”  might  be  a  threshold  relatively  easy  to  reach.  It  will  be  much  more  difficult 
for  courts  to  decide  what  is  not  complex  enough  to  require  legal  assistance.  It  might  be  helpful 
to  measure  both  the  level  of  partial  assistance  available  to  the  accused  and  the  degree  of  effort 
that  the  Crown  is  likely  to  invest  in  the  case  in  order  to  minimize  the  impression  of  “inequality 
of  arms”  as  identified  by  the  International  Human  Rights  Committee.112 

b.  Characteristics  of  the  Accused 

The  education  level  of  the  accused  is  always  one  of  the  characteristics  of  the  accused  that 
the  courts  have  considered.  The  court  in  R.  v.  Rain113  discussed  the  common  law  case  of  Re 
White  and  the  Queen11 4  in  which  the  court  granted  funded  counsel  to  an  accused  who  had  a 
Grade  10  education  on  the  basis  not  only  that  she  could  not  afford  counsel  on  her  own  but  also 
that  “she  did  not  have  enough  education  to  defend  herself,  though  she  was  articulate”.115 
Although  the  court  in  Rain  did  not  decide  its  case  on  the  basis  of  this  earlier  decision,  it  held 
that  education  was  a  factor  that  should  be  considered  in  determining  whether  an  accused  had  a 
right  to  funded  counsel.  Education  was  likewise  considered  in  R.  v.  James.116  In  this  case,  the 
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Supra,  note  88,  at  69. 

(1990),  74  Alta.  L.R.  (2d)  245,  at  250  (Q.B.). 

See  R.  v.  Zylstra  (19%),  47  C.R.  (4th)  314,  at  322,  where  a  stay  of  the  proceedings  is  granted  “until  such  time 
as  the  Attorney  General,  through  the  Ontario  Legal  Aid  Plan  or  otherwise,  provide  written  assurance  to  the 
applicant  that  his  cost  of  obtaining  counsel,  at  Legal  aid  rates,  will  be  paid  by  the  Province”. 

Ibid. 

Spellacy  v.  Newfoundland  (1991)  91  Nfld.  &  P.E.I.  R.74  (Nfld.  S.C.)  (30  charges). 

See  supra ,  note  20,  and  corresponding  text. 

(1994),  157  A.R.  385  (Alta.  C.A.). 

Supra,  note  73. 

Supra,  note  113,  at  386-87,  390. 

Supra,  note  108. 
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court  suggested  that  both  accused  persons  had  an  education  levels  sufficiently  high  that  they  did 
not  require  counsel  in  order  to  ensure  a  fair  trial:  one  of  the  accused  men  had  a  Bachelor  of 
Arts  degree  and  the  other  had  25  years  of  experience  in  the  insurance  business— they  were 
“not  lawyers,  but  ...  businessmen  with  a  substantial  experience”.117  Linguistic  abilities  might 
also  be  considered  under  this  heading. 

(iii)  Other  Criteria 

a.  Consideration  of  the  Merits  of  the  Case 

Correctly,  in  my  view,  courts  often  refuse  to  consider  the  merits  of  the  defence  presented 
in  determining  whether  a  right  to  legal  representation  must  be  granted.  To  consider  the 
merits  of  the  case  at  the  stage  of  determining  the  right  to  legal  representation  would  prejudge 
the  issue.  If  the  accused,  alone  and  at  the  initial  stage,  cannot  present  a  meritorious  case,  does 
that  suggest  that  he  should  be  provided  with  counsel  in  order  to  do  so?  or  that  she  should  not, 
since  she  is  already  able  to  present  a  good  case?  The  merit  of  the  case  mi^ht  be  relevant  to  the 
assessment  of  representation  pursuant  to  section  7  for  a  criminal  appeal. 

b.  Consideration  of  Alternative  Sources  of  Assistance 

Equally  problematic,  in  my  view,  is  the  way  in  which  courts  have  rejected  claims  for 
publicly  funded  legal  representation  on  the  basis  of  the  possible  assistance  of  the  trial  judge.120 
Such  assistance  violates  the  fundamental  principle  of  the  neutrality  of  the  judge  and  of  the 
adversarial  system. 

In  R.  v.  Bernardo ,  the  Ontario  Court  of  Appeal  considered  that  the  availability  of  an 
opinion  letter  from  a  previous  counsel  on  the  possible  grounds  of  appeal  was  sufficient  to 
provide  a  fair  appeal  to  an  unrepresented  Paul  Bernardo.  The  court  left  open  the  possibility 
that  counsel  be  provided  later,  if  reliance  on  the  opinion  letter  proved  unmanageable  or  unfair. 
It  is  an  interesting  aspect  to  the  court's  decision  to  accept  a  “partial”  representation:  written  as 
opposed  to  oral.  It  is  a  little  bit  early  to  assess  whether  the  court,  even  in  the  Bernardo  case, 
will  continue  to  accept  such  partial  representation  or  whether,  in  fact,  it  is  manageable  or 
efficient. 

In  the  end,  it  could  very  well  be  that  the  “serious  and  complex”  criteria  will  prove 
unworkable.  In  the  context  of  constitutional  rights  and  infringements  of  rights  to  liberty  and 
security  of  the  person,  the  allegation  that  something  is  not  “serious”  is  meaningless. 
“Complexity”  is  equally  problematic.  Arguably,  matters  that  are  not  complex  are  generally 
resolved  by  plea  bargains  and  are  not  heard  in  courts  of  law.  Further,  as  the  expectations 


Ibid.,  at  250. 


See  R.  v.  Bernardo,  O.C.A.1997;  contra :  Mireau  v.  Canada  (1991),  96  Sask.  R.  197,  at  205  (Q.B.). 
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See  Deutsch  v.  Law  Society  Society  of  Upper  Canada  Legal  Aid  Fund,  supra,  note  8,  at  175. 

See  Re  Ewing  and  Kearney,  supra,  note  76,  where  the  court  indicates  that  it  is  the  tribunal's  responsibility  to 
ensure  fairness  and  therefore  that  it  is  appropriate  for  the  judge  to  ‘"help”  an  unrepresented  accused.  The 
dissenting  judge  calls  this  “unrealistic”  as  a  method  to  protect  the  rights  of  the  unrepresented  accused. 

Supra,  note  118.  In  R.  v.  Rowbotham,  supra,  note  88,  the  court  also  considered  that  “partial”  representation 
could  have  provided  to  the  accused  who  was  tried  jointly  with  others  but  whose  interests  could  be  circumscribed. 
The  court  suggested  that  she  could  have  been  provided  counsel  for  the  parts  of  the  lengthy  trial  which  concerned 
her. 
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toward  the  role  of  defence  counsel  expand,  it  will  be  difficult  not  to  appreciate  that  a  non- 
represented  person  is  at  a  serious  disadvantage.  The  passage  from  Kukurin  J.  in  relation  to 
young  offenders  might  similarly  apply  in  adult  courts.  23  The  problem  will  be  to  replace  this 
unsatisfactory  test.  Courts  will  want  to  continue  to  have  a  flexible  approach  which  is  tailored  to 
the  individual  circumstances  of  the  case.  It  could  be  that  no  other  formula  but  the  “serious  and 
complex”  test  meets  this  objective. 

(e)  Section  7 
Section  7  provides  that, 

7.  Everyone  has  the  right  to  life,  liberty  and  security  of  the  person  and  the  right  not  to  be  deprived 
thereof  except  in  accordance  with  the  principles  of  fundamental  justice. 

The  courts  have  used  interchangeably  section  11(d)  and  section  7  to  say  that  in  “serious 
and  complex  matters”,  the  accused  requires  publicly  funded  legal  representation.  Section  7  is, 
however,  much  broader  than  section  11(d)  and  could  constitutionalize  the  right  to  counsel  in 
other  areas.  It  might  also  expand  the  scope  of  coverage  in  criminal  law.  For  example, 
according  to  Max  Epstein,  the  right  to  counsel  on  appeal  can  only  be  found  under  section  7 
of  the  Charter  (and  not  under  either  section  11(d)  nor  section  10(b)).  He  argues  that  in 
criminal  appeals  a  person's  conviction  or  sentencing  status  is  in  question  and,  therefore,  the 
person's  liberty  rights  are  at  stake  and  hence  covered  by  section  7. 

There  are  two  stages  of  a  section  7  analysis.  First,  the  court  must  determine  if  there 
has  been  a  violation  of  an  individual's  interest  in  life,  liberty,  or  security  of  the  person.  In  that 
context,  I  first  review  the  way  in  which  the  courts  have  interpreted  the  concepts  of  liberty  and 
security  of  the  person.  Second,  the  court  must  determine  whether  a  violation  of  those  interests 

125 

has  been  made  in  accordance  with  the  principles  of  fundamental  justice. 

(i)  The  Traditional  Scope  of  the  Interests  Protected 
a, .  Review  of  the  Case  Law 

1 26 

In  Re  Singh  and  Minister  of  Employment  and  Immigration ,  the  Supreme  Court  indicated 
that  section  7  was  not  to  be  narrowly  interpreted.  Moreover,  the  court  determined  that  each 
element  within  section  7— the  right  to  life ,  to  liberty ,  and  to  security  of  the  person— must  be 
looked  at  separately  and  given  distinct  meaning  and  significance  by  the  court.  The  right  to 
publicly  funded  legal  representation  will  more  likely  arise  in  the  context  of  deprivation  of  the 
right  to  liberty  and  to  the  security  of  the  person. 
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See  R.  v.  Me  Kellar,  supra,  note  98. 

Quoted  ini?,  v.  T.W.P.,  supra,  note  59. 

“The  Guiding  Hand  of  Counsel:  the  Charter  and  the  right  to  counsel  on  appeal”  (1987),  30  Crim.  L.  Q.  35. 

As  Dickson  C.J.C.  stated  in  R.  v.  Morgentaler  ( 1988),  62  C.R.  (3d)  1,  Parliament  may  infringe  upon  these  rights 
as  long  as  it  does  so  “in  a  manner  consistent  with  the  principles  of  fundamental  justice”. 

(1985),  17  D.L.R.  (4th)  422,  [1985]  1  S.C.R.  177. 

For  instance,  Wilson  J.  held  that  s.  7  should  not  be  given  the  restrictive  interpretation  that  the  Bill  of  Rights 
received.  The  court  also  adopted  a  broad  interpretation  for  the  word  “everyone"  in  s.  7:  the  court  held  that 
“everyone”  encompassed  “every  human  being  who  is  physically  present  in  Canada”:  ibid. ,  at  456,  462  D.L.R. 
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Ibid.,  at  459  D.L.R. 
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(1)  Scope  of  the  Right  to  Liberty 

At  a  minimum,  the  right  to  liberty  means  the  right  not  to  be  imprisoned  or  put  on 
probation.129  The  current  controversy  at  the  Supreme  Court  level  is  whether  the  right  to  liberty 
is  broader  than  a  right  to  be  free  of  physical  detention  imposed  by  the  state. 

For  a  broader  interpretation  of  the  liberty  interest,  one  would  look  to  the  opinion  of 
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Wilson  I.,  in  an  early  Supreme  Court  case,  R.  v.  Jones .  She  relied  on  the  works  of  the 
philosopher  J.S.  Mill,  to  hold  that: 

the  framers  of  the  Constitution  in  guaranteeing  “liberty”  as  a  fundamental  value  in  a  free  and 
democratic  society  had  in  mind  the  freedom  of  the  individual  to  develop  and  realize  his  potential  to 
the  full,  to  plan  his  own  life  to  suit  his  own  character,  to  make  his  own  choices  for  good  or  ill,  to  be 
non-conformist,  idiosyncratic  and  even  eccentric— to  be,  in  to-day's  parlance,  ‘his  own  person”  and 
accountable  as  such. 
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In  the  later  decision  of  R.  v.  Morgentaler ,  Wilson  J.  expanded  on  this  notion  of  liberty. 
She  held  that  the  right  to  liberty  is  “inextricably  tied  to  the  concept  of  human  dignity”.  She 
maintained  that  an  aspect  of  the  respect  for  human  dignity  and  a  critical  component  of  the  right 
of  liberty  is  the  “right  to  make  fundamental  personal  decisions  without  interference  from  the 
state”.13  Therefore,  pursuant  to  section  7,  liberty  guarantees  that  a  person  has  a  right  to  “a 
degree  of  autonomy  in  making  decisions  of  fundamental  personal  importance”.134  This  broad 
interpretation  of  liberty  would  mean  that  any  state  action  which  deprives  a  person  of  the  right 
to  make  choices  and  decisions  over  their  lives  would  be  contrary  to  the  right  to  liberty. 

Lamer  I.,  however,  has  taken  a  narrow  interpretation  of  liberty.  In  Reference  re  Criminal 
Code,  Sections  193  and  195.1  (l)(c),  Lamer  J.  stated  that  liberty  cannot  encompass  such 
attributes  as  self-worth,  dignity,  or  emotional  well-being.  Instead,  he  suggested  that  the  scope 
of  liberty  and  security  of  the  person  are  limited  to  legal  rights  (as  delineated  in  sections  8  to  14 
of  the  Charter).  Lamer  J.  maintained  that  these  rights  are  confined  to  matters  arising  within 
the  “judicial  realm”— where  the  judicial  branch  is  involved  as  “guardians  of  the  justice 
system”.136  Moreover,  while  he  stated  that  these  rights  are  not  limited  to  purely  criminal  or 
penal  matters,  he  seemed  willing  to  broaden  them  only  to  the  extent  of  including  civil 
processes  that  are  similar  to  those  of  criminal  law  (that  is,  where  people  with  mental 
disabilities  or  people  with  contagious  diseases  are  restrained).  He  concluded: 

[Section]  7  is  implicated  when  the  state,  by  resorting  to  the  justice  system,  restricts  an  individual's 
physical  liberty  in  any  circumstances.  Section  7  is  also  implicated  when  the  state  restricts  individuals' 
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See  Reference  re  s.  94(2)  of  the  Motor  Vehicle  Act  (British  Columbia),  supra,  note  83,  at  515. 

[1986]  2  S.C.R.  284  at  318. 

Supra,  note  125,  at  102-03. 

Ibid.,  at  102-03.  She  also  held  that  human  dignity  is  expressed  in  almost  every  right  guaranteed  by  the  Charter. 
Please  note  that  Wilson  J.  was  the  only  justice  to  address  the  issue  of  liberty  in  this  case. 

Ibid.,  at  103. 

Ibid. 

(1990),  77  C.R.  (3d)  1.  Lamer  J.  was  alone  in  his  reasons  for  judgment. 

Ibid. ,  at  44. 
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security  of  the  person  by  interfering  with,  or  removing  from  them,  control  over  their  physical  or 
mental  integrity.  Finally,  s.  7  is  implicated  when  the  state,  either  directly  or  through  its  agents, 
restricts  certain  privileges  or  liberties  by  using  the  threat  of  punishment  in  cases  of  non-compliance. 

Lamer  C.J.  maintained  his  jjosition  in  the  later  decision  of  B.  (R.)  v.  Children's  Aid 
Society  of  Metropolitan  Toronto.1  7  In  that  case,  he  again  held  that  given  the  close  connection 
between  the  nature  and  scope  of  the  rights  guaranteed  under  section  7  and  the  principles  of 
fundamental  justice,  the  constitutional  protection  of  ‘liberty”  is  limited  to  “the  physical 
dimension  of  the  word  ‘liberty’,  which  can  be  lost  only  through  the  operation  of  the  legal 
system”.  Moreover,  he  maintains  that  these  interests  will  arise  largely  in  the  criminal  law 
context. 

The  majority  of  the  court,  however,  adopted  a  broader  interpretation  of  “liberty”.  La 
Forest  J.  held  that  liberty  does  mean  “unconstrained  freedom”,  and  endorsed  Wilson  J.’s 
position  that  liberty  interest  was  “rooted  in  the  fundamental  concepts  of  human  dignity, 
personal  autonomy,  privacy  and  choice  in  decisions  going  to  the  individual’s  fundamental 
being  ”.  He  further  held  that  liberty  included  both  a  right  to  privacy  and  a  right  for  parents  in 
relation  to  their  children:  the  right  to  care  for,  nurture,  and  make  decisions  for  their  children  in 
fundamental  matters.140 

More  recently,  in  four  decisions  dealing  with  the  principles  of  self-incrimination,  R.  v.  S. 
(RJ.),m  R.  v.  Primeau,142  R.  v.  Jobin 143  and  Branch  v.  British  Columbia  Securities 
Commission,144  the  court  developed  a  consensus  on  the  issue  of  state  compulsion  to  testify  or 
produce  documents.  Such  state  compulsion  is  protected  by  section  7  if  the  failure  to  testify  or 
produce  documents  may  lead  to  a  criminal  charge  of  contempt  of  court.  The  decision  of 
Branch  is  particularly  interesting  for  my  purposes  since  it  is  outside  of  the  criminal  realm.  In 
that  case,  two  corporate  directors  objected  to  producing  documents  or  speaking  to  investigators 
in  the  context  of  an  investigation  ordered  by  the  British  Columbia  Securities  Commission. 
Sopinka  J.  and  Iacobucci  J.  first  decided  that  “the  liberty  interest  [was]  engaged  at  the  point  of 
testimonial  compulsion.”145  However,  they  found  that  the  testimonial  and  documentary 
compulsion  in  the  Securities  Act  did  not  infringe  the  principles  of  fundamental  justice  and 
therefore  were  not  violations  of  section  7  of  the  Charter.  L'Heureux-Dube  J.,  in  a  concurrent 
opinion,  explains:146 
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(1995),  122  D.L.R.  (4th)  1. 

Ibid.,  at  17-18. 

Ibid. ,  at  39. 

Ibid.,  at  86,  88.  La  Forest  J.  was  speaking  for  four  of  the  nine  judges.  Iacobucci  J.  (Major  J.  concurring) 
suggested  that  s.  7  should  receive  an  expanded  interpretation.  However,  he  specifically  left  open  the  question  of 
whether  Lamer  J.’s  narrow  interpretation  was  appropriate.  He  noted  that  parental  liberty  rights  would  include  the 
right  to  make  decisions  regarding  the  education  of  their  child.  However,  he  concluded  that  the  children’s  rights  to 
life  and  security  of  the  person  took  precedence  over  their  parents’  rights. 

[1995]  1  S.C.R.  451. 

[1995]  2  S.C.R.  60. 

[1995]  2  S.C.R.  78. 

[1995]  2  S.C.R.  3. 

Ibid. ,  para.  32. 

Ibid. ,  para.  72. 
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Where  there  is  no  possibility  that  the  individual  may  be  deprived  of  liberty  at  the  subsequent 
proceeding,  then  this  individual  cannot  claim  that  on  the  basis  of  section  7  of  the  Charter  that  it 
would  be  fundamentally  unfair  to  compel  his  testimony  at  the  subpoena  stage. 

Despite  the  factual  limitations  of  the  case,  it  is  interesting  to  consider  the  potential  for 
expansion  of  the  section  7  liberty  interest  in  this  decision.  First,  the  threat  to  liberty  does  not 
need  to  be  immediate;  it  can  occur  as  a  result  of  subsequent  proceedings.  Second,  this  threat 
can  occur  outside  the  criminal  law  context.  Many  failures  to  obey  court  orders  result  in 
contempt  of  court  proceedings.  It  could  be  that  these  proceedings  should  give  rise  to  a  right  to 
publicly  funded  legal  assistance. 

(2)  Scope  of  the  Right  to  Security  of  the  Person 

In  her  judgment  in  Re  Singh ,  Wilson  I.  held  that  even  at  its  narrowest  interpretation, 
security  of  the  person  “must  encompass  freedom  from  the  threat  of  physical  punishment  or 
suffering  as  well  as  freedom  from  such  punishment  itself’.148  In  her  later  opinion  in 
Morgentaler ,149  Wilson  J.  concurred  with  the  majority  view— that  security  of  the  person 
provides  protection  for  the  physical  and  psychological  integrity  of  a  person.  She  farther 
suggested  that  security  of  the  person  includes  a  right  for  persons  to  control  their  own  bodies. 
In  Morgentaler ,  Dickson  C  J.C.  and  Beetz  J.  took  narrower  approaches  to  the  right  to  security 
of  the  person.  Beetz  J.  held  that  “the  constitutional  right  to  security  of  the  person  must  include 
some  protection  from  state  interference  when  a  person's  life  or  health  is  in  danger”.150 
Dickson  C.J.C.,  on  the  other  hand,  held  that  “state  interference  with  bodily  integrity  and 
serious  state-imposed  psychological  stress,  at  least  in  the  criminal  law  context,  constitute  a 
breach  of  security  of  the  person”.151  Dickson  C.J.C.  left  open  the  question  of  whether  this 
right  included  a  right  to  privacy  or  whether  it  related  to  non-criminal  law  interests. 

In  Rodriguez  v.  British  Columbia  (Attorney  General),  Sopinka  I.,  for  the  majority,  held 
that  “personal  autonomy,  at  least  with  respect  to  the  right  to  make  choices  concerning  one’s 
own  body,  control  over  one's  physical  and  psychological  integrity,  and  basic  human  dignity 
are  encompassed  with  security  of  the  person,  at  least  to  the  extent  of  freedom  from  criminal 
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prohibitions  which  interfere  with  these”. 

In  the  minority  judgment,  McLachlin  J.  held  that  security  of  the  person  includes  both 
notions  of  dignity  and  the  right  to  privacy:  it  “has  an  element  of  personal  autonomy,  protecting 
the  dignity  and  privacy  of  individuals  with  respect  to  decisions  concerning  their  own 
bodies”.154 


Supra ,  note  126. 

Ibid.,  at  460  D.L.R.. 

Supra,  note  125,  at  109.  She  states  that,  in  the  case  of  abortion,  the  legislation  restricting  abortion  meant  that 
women  did  not  have  control  over  their  body— they  are  passive  recipients  "of  a  decision  made  by  others  as  to 
whether  her  body  is  to  be  used  to  mature  a  new  life”. 

Ibid.,  at  46.  Beetz  J.  states  that  his  interpretation  of  s.  7  does  not  preclude  the  finding  of  a  broader  interpretation 
in  other  contexts. 


Ibid. ,  at  20. 

(1993),  24  C.R.  (4th)  281,  [1993]  3  S.C.R.  519. 
Ibid.,  at  296  C.R. 


Ibid.,  at  317-18. 
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The  state  of  the  case  law  on  section  7  is  in  a  state  of  flux.  There  is  a  disagreement 
between  the  Chief  Justice  and  his  colleagues  on  the  scope  of  section  7  outside  the  criminal 
“physical  detention”  type  of  cases.  However,  the  decision  in  B.(R.)  v.  Children’s  Aid  Society 
of  Metropolitan  Toronto ,  seems  to  mdicate  that  the  majority  is  prepared  to  extend  section  7 
protection  outside  of  the  “physical  detention”  type  cases.  Finally,  the  recent  cases  on  self¬ 
incrimination  indicate  that  it  is  not  necessary  that  the  state  involvement  be  direct.  It  is 
sufficient  that  it  be  possible.  Such  a  statement  might  open  the  door  to  a  greater  application  of 
section  7  outside  its  traditional  criminal  law  focus,  since  anytime  that  a  citizen  refuses  to  obey 
a  court  order,  he  or  she  is  liable  to  contempt  of  court. 

Before  attempting  to  make  the  case  for  an  expanded  application  of  section  7,  I  apply  the 
case  law  to  the  right  to  publicly  funded  legal  representation. 

b.  Application  to  the  Legal  Aid  Context 

Even  adopting  the  restrictive  view  that  Chief  Justice  Lamer  prefers,  one  cannot  but 
conclude  that  section  7  rights  to  liberty  and  security  of  the  person  are  at  stake  in  several 
contexts.  Once  the  citizen's  rights  to  liberty  and  security  of  the  person  are  involved,  it  is 
possible  that  the  failure  to  provide  counsel  in  serious  and  complex  cases  might  lead  to  a  finding 
that  the  rights  of  life  and  liberty  were  violated  “not  in  accordance  with  the  principles  of 
fundamental  justice  ”. 

I  conclude  that  the  following  domains  of  state  intervention  require  a  legal  aid  counsel. 
Criteria  of  seriousness  and  complexity  might  come  into  play  to  prevent  the  assertion  of  such  a 
right.  However,  a  blanket  exclusion  of  coverage  would  be  unconstitutional. 

(1)  Mental  Health 

All  proceedings  which  involve  a  committal  or  the  non  consensual  administration  of 
treatment  raise  issues  of  liberty  and  security  of  the  person.  The  proceedings  for  continued 
incarceration  pursuant  to  the  Criminal  Code  for  persons  declared  not  guilty  by  reason  of 
insanity  are  also  covered. 

(2)  Immigration 

All  deportation  proceedings  must  obviously  be  covered.  In  my  view,  the  refugee  status 
proceedings  also  raise  a  prospect  of  deportation  in  the  short  or  long  term  and  should  be 
covered  as  well.  There  is  some  case  law  suggesting  that  the  principles  of  fundamental  justice 
might  not  require  that  the  appellant  be  provided  with  counsel  at  the  pre-inquiry  or  pre-hearing 
stage  of  the  refugee  claim  determination  process.156  However,  any  time  that  there  is  a 
possibility  of  deportation,  incarceration,  or  restrictions  on  liberty  of  movement,  the  criteria  of 
“serious  and  complex”  must  be  applied  and  a  blanket  exclusion  will  not  suffice.  In  the  context 
of  persons  who  do  not  speak  either  of  the  official  languages,  it  is  difficult  to  suggest  that  any 
legal  or  evidentiary  matter  is  not  complex. 


Supra,  note  137. 

In  Montfort  v.  Minister  of  Employment  and  Immigration,  [1980]  1  F.C.  478,  at  481-82  (C.  A.),  it  was  decided  that 
“to  allow  counsel  at  port  of  entry  interviews  would  entail  another  ‘mini-inquiry’  or  ‘initial  inquiry’  possibly  just 
as  complex  and  prolonged  as  the  inquiry  provided  for  under  the  Act  and  Regulations”  and  was  not  required. 
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(3)  Prisoners  ’  Rights 

157 

Despite  the  reluctance  that  the  courts  have  demonstrated,  and  subject  to  a  finding  that 
the  matters  are  not  “complex”,  all  disciplinary  actions  which  involve  a  loss  of  liberty,  for 
example,  isolation  at  a  minimum,  should  be  covered.  The  proceedings  in  front  of  parole 
boards  should  also  be  covered.158 

(4)  Child  Protection  Proceedings 

The  decision  in  B.  (R.)  v.  Children's  Aid  Society  of  Metropolitan  Toronto 159  makes  it  clear 
that  parental  rights  are  covered  by  section  7  and  hence  any  attempt  to  remove  the  child  from 
his  parents,  to  limit  the  interaction  between  the  child  and  the  parent,  or  any  adoption 
proceedings  should  also  be  covered. 

(5)  Witness  Rights 

Both  the  Branch 160  case  and  R.  v.  O’Connor 161  seem  to  recognize  the  privacy  interests  of 
a  witness  or  particularly  of  a  complainant  in  a  criminal  sexual  assault  trial.  In  O'Connor ,  the 
court  held  that  section  7  of  the  Charter  did  include  a  right  to  privacy  in  certain  documents.  It 
could  very  well  be  that  the  impact  of  these  two  decisions  will  be  to  allow  for  legal 
representation  for  a  witness  forced  to  testily  or  to  disclose  documents. 

(6)  Criminal  Context 

Criminal  appeals  which  involve  a  loss  of  liberty  would  also  be  covered.  Appeals  involving 
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the  imposition  of  a  fme  only  might  not  raise  similar  liberty  interests.  However,  if  it  is  likely 
or  “possible”  that  the  accused,  if  convicted,  will  not  be  able  to  pay  the  fme,  and  hence  be 
incarcerated,  legal  aid  could  become  required.  Of  interest  is  the  case  of  Ginther  v. 
Saskatchewan  Government  Insurance ,164  which  indicated  that  section  7  does  not  include  a  right 
to  drive,  irrespective  of  the  impact  on  employment. 

The  most  troubling  question  with  respect  to  a  section  7  analysis  of  the  right  to  legal  aid  is 
whether  it  can  be  extended  to  other  contexts  where  the  intervention  of  the  state  is  less  direct.  It 
is  the  focus  of  the  next  section. 

(ii)  An  Expanded  Scope  for  Section  7  Interests? 

An  analysis  of  the  case  law  pursuant  to  section  7  reveals  several  tensions: 
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See  Gochanour  v.  Alberta  (Solicitor  General)  (1990),  74  Alta.  L.R.  (2d)  12  (Q.B.). 

See  Mooring  v.  Canada  (National  Parole  Board),  [1996]  1  S.C.R.  75. 

Supra,  note  137. 

Supra,  note  144. 

[1996]  2  W.W.R.  153. 

See  R.  v.  Richard,  [1996]  3  S.C.R.  525:  The  liberty  component  of  s.  7  of  the  Charter  does  not  come  into  play 
when  the  penalties  that  can  be  imposed  in  proceedings  initiated  by  means  of  a  ticket  are  limited  to  fines,  and  the 
failure  to  pay  a  fme  for  contravening  the  Motor  Vehicle  Act  can  in  no  case  result  in  imprisonment. 

This  was  essentially  the  situation  in  R.  v.  Rain,  supra,  note  78,  a  decision  which  is  now  on  appeal. 

[1988]  4  W.W.R.  738  (Sask.  C.A.). 
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•  The  section  7  guarantees  have  been  mostly  applied  in  the  traditional  criminal  law 
context.  This  focus  on  criminal  law  does  protect  the  right  of  the  accused-man  against, 
for  example,  the  right  of  the  victim- woman.  In  that  context,  feminists  have  argued 
that  the  Charter,  and  section  7  particularly,  benefits  men.165 

•  When  section  7  is  applied  outside  the  criminal  law  context,  it  remains  tied  to  the 
potential  intervention  of  the  state  and  corresponds  mostly  to  the  focus  of  men's 
relationship  with  liberty  —  a  relationship  which  values  liberty  as  the  lack  of 
interference  by  the  state  in  one's  life.  Hence,  the  Morgentaler  case  deals  with  the 
right  of  women  vis-a-vis  the  criminal  law  and  ensures  their  “freedom”  to  choose  to 
have  an  abortion.  It  does  not  ensure  that  they  will  have  the  means  to  access  the 
service.  It  is  this  vision  of  the  Charter  as  an  instrument  of  protection  against  the  state 
as  opposed  to  a  mechanism  to  enhance  the  protective  role  of  the  state  vis-a-vis  the 
vulnerable  that  is  criticized. 

•  Even  when  the  courts  venture  onto  the  terrain  of  human  dignity,  privacy,  or 
reputation,166  they  do  it  outside  the  scope  of  economic  rights.167  Hence  after  some 
uncertainty  on  the  question,  courts  now  refuse  to  recognize  that  the  right  to  security 
of  the  person  encompasses  even  a  right  to  the  basic  necessities  of  life.  A  minimal 
class  analysis  of  this  tendency  shows  that  the  interpretation  of  section  7  protects  the 
rights  of  the  already  advantaged.  Human  dignity  means  the  right  to  make  fundamental 
decisions  about  one's  life  in  a  middle-class  context:  the  right  to  security  of  the  person 
protects  the  right  to  make  decisions  about  one's  children’s  education,  but  not  the  right 
not  to  send  them  begging  for  food. 

In  the  context  of  legal  aid,  these  tensions  lead  to  the  following  more  concrete  and  pointed 
criticisms: 

•  In  the  case  of  criminal  sexual  assault,  the  accused-man  is  represented  but  the  victim- 
woman  is  not. 

•  The  possibility  of  state-detention  gives  rise  to  a  right  to  counsel,  but  the  reality  of 
spouse-detention  ( the  inability  to  leave  an  unsatisfactory  home  life)  does  not. 

•  Deprivation  of  a  livelihood  may  justify  the  granting  of  legal  aid,  but  the  deprivation 
of  alimony  or  support  may  not,  even  if  the  economic  impact  on  the  individual  is  just 
as  serious. 


See  Fudge,  supra,  note  13,  among  others. 

See  R.  v.  O'Connor,  supra,  note  161,  per  Justice  L'Heureux-Dube. 

See  Bernard  v.  Dartmouth  Housing  Authority  (1988),  53  D.L.R.  (4th)  81  (N.S.C.A.),  where  the  court  held  that  a 
shortening  of  the  notice  in  the  context  of  subsidized  housing  did  not  violate  rights  to  security  of  the  person 
guaranteed  by  s.  7  of  the  Charter.  See  also,  to  the  effect  that  the  Charter,  except  for  s.  6(2)(b)  and  (4),  does  not 
protect  “economic  interests”:  Reference  Re  Public  Service  Employee  Relations  Act,  [1987]  1  S.C.R.  313  at  412 
per  McIntyre  J.;  Belhumeur  v.  Barreau  du  Quebec  (1988),  54  D.L.R.  (4th)  105  (Que.  C.A.)  (right  to  practise 
one’s  profession);  contra:  Wilson  v.  Medical  Services  Commission  (1988),  53  D.L.R.  (4th)  171  (B.C.C.A.). 

See  Masse  v.  Ontario,  supra,  note  45;  leave  to  appeal  to  S.C.C.  dismissed. 
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Courts  have  begun  to  be  sensitive  to  the  criticism  of  an  “unequal  ”  Charter 
interpretation;169 1  suggest  that  such  a  trend  will  continue.  Several  cases  have  indeed  expanded 
the  concept  of  fundamental  justice  to  include  concerns  about  equality.  What  would  this  mean 
in  the  context  of  a  right  to  legal  aid?  Recent  cases  on  self-incrimination  are  likely  to  broaden 
the  scope  of  section  7  in  the  legal  aid  context.  In  my  view,  the  courts  will  be  sensitive  to  the 
equality  argument  and  will  want  to  broaden  the  scope  of  section  7  to  prevent  accusations  that 
section  7  and  the  Charter  generally  protect  only  the  rich  or  only  men.  If  I  am  right  that  the 
possibility  of  contempt  of  court  is  sufficient  to  be  protected  under  section  7,  several  aspects  of 
family  law  will  need  to  be  covered.  I  would  argue  that  custody  and  access  disputes  or  the 
failure  to  vacate  the  family  home  may  require  the  provision  of  legal  aid  in  serious  and  complex 
cases.  In  the  landlord  and  tenant  context,  several  remedies  require  actions  on  the  part  of 
tenants,  the  failure  of  which  may  result  in  contempt  of  court  proceedings  being  instituted.  A 
similar  argument  could  be  suggested  to  justify  the  provision  of  state-funded  legal  services  for 
such  cases. 

In  conclusion,  I  suggest  that  the  criticisms  with  respect  to  the  unequal  distribution  of  legal 
aid  resources  will  emerge  as  challenges  under  section  7.  However,  the  concept  of  fundamental 
justice  might  justify  some  limitations  on  the  obligation  to  fund  legal  representation  in  all  these 
domains. 


(iii)  Fundamental  Justice 
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In  Re  Singh ,  the  Supreme  Court  held  that,  at  the  very  least,  fundamental  justice  must 

172 

include  “procedural  fairness”.  In  the  B.C.  Motor  Vehicle  Reference  case,  the  court  expanded 
on  this  notion  of  fundamental  justice.  It  held  that  fundamental  justice  goes  beyond  procedural 
matters  and  includes  matters  of  substantive  law  and  that  these  principles  “are  to  be  found  in  the 
basic  tenets  of  our  legal  system  ”.  They  are  “principles  upon  which  there  is  some  consensus 
that  they  are  vital  or  fundamental  to  our  societal  notion  of  justice”.174  However,  it  is  clear  that 
“s.  7  of  the  Charter  entitles  the  [accused]  to  a  fair  hearing;  it  does  not  entitle  him  to  the  most 
favourable  procedures  that  could  possibly  be  imagined.”17 
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See  R.  v.  O'Connor,  supra,  note  161. 

See,  e.g.,  R.  v.  Swain,  [1991]  1  S.C.R.  933,  which  abolished  the  regime  dealing  with  persons  found  not  guilty  by 
reason  of  insanity.  The  court  relied  on  s.  7  and  did  not  mention  the  very  real  equality  issue  that  existed  (non- 
mentally  disabled  convicts  were  treated  better  than  mentally  disabled  acquittees).  See  David  Lepofsky,  “The 
Canadian  Judicial  Approach  to  Equality  Rights”,  McGill  L.J.,  at  337-54  [forthcoming]. 

Supra,  note  126,  at  464  D.L.R. 

Supra,  note  83. 

Ibid. ,  at  503. 


Rodriguez  v.  British  Columbia,  supra,  note  152,  at  298  C.R.,  per  Sopinka  J.  Sopinka  J.  considered  that  in  order 
to  determine  these  principles,  the  courts  must  balance  the  interests  of  the  state  with  those  of  the  individual.  He 
suggested  that  where  the  state  has  a  “valid  legislative  purpose  ”  behind  its  policy,  this  policy  will  be  seen  to  be  in 
accordance  with  the  fundamental  justice,  despite  the  effect  it  may  have  on  a  person’s  interests  in  life,  liberty,  or 
security  of  the  person.  In  her  dissent,  McLachlin  J.  disagrees  with  this  position  of  Sopinka  J.  She  asserts  that  it  is 
usually  not  appropriate  to  balance  state  interests  in  a  s.  7  analysis— it  is  a  matter  that  should  be  left  to  a  s.  1 
analysis. 

R.  v.  Beare,  [1988]  2  S.C.R.  387,  at  412. 
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In  the  context  of  legal  aid  delivery,  one  tenet  of  the  legal  system,  that  is,  the  choice  of 
counsel,  will  have  to  be  considered.  Is  choice  of  counsel  a  principle  of  fundamental  justice  that 
courts  will  constitutionalize? 

In  R.  v.  Ross,  the  Supreme  Court  of  Canada  suggested  that  “accused  or  detained 
persons  have  a  [qualified]  right  to  choose  their  counsel  However,  this  was  in  the  context  of  a 
privately  funded  counsel.  In  the  context  of  publicly  funded  legal  representation,  the  courts  have 
held  otherwise.  In  Panacui ,  McDonald  J.  held  that  the  Charter  does  not  guarantee  a  right  to 
funded  counsel  of  the  person's  choice.  Similarly,  in  R.  v.  Rockwood ,  the  Nova  Scotia  Court 
of  Appeal  held  that  the  case  law  “does  not  go  as  far  as  to  give  the  indigent  a  right  of  choice 
beyond  those  counsel  willing  to  serve  within  the  constraints  of  the  Legal  Aid  programme”.  It 
had  been  argued  that  in  some  complex  cases,  an  accused  should  be  able  to  obtain  a  lawyer  who 
does  not  accept  the  terms  of  the  legal  aid  certificate— a  lawyer  who  charges  a  higher  tariff. 
The  court  did  not  dismiss  this  notion,  but  merely  claimed  that  this  particular  case  was  not 
sufficiently  complex  as  to  be  “beyond  the  competence  of  a  Legal  Aid  funded  lawyer  provided 
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with  adequate  instructions  by  the  appellant”. 

Restricting  the  choice  of  lawyers  does  not  breach  the  principles  of  fundamental  justice  if 
the  lawyers  are  competent.  Would  completely  eliminating  choice  be  as  well  received  by  the 
judiciary?  It  could  be  that  courts  will  consider  that  legal  representation  is  based  on  a 
relationship  of  confidence,  just  as  the  relationship  of  doctor-patient.  It  is  quite  possible  that  a 
litigant  would  reasonably  disagree  with  a  counsel  appointed  for  him  or  her.  A  right  of  refusal 
should  be  conferred. 

It  would  also  be  required  that  the  choice  of  lawyers  not  be  done  by  the  charging 
authorities  and  that  it  be  perceived  as  an  assignment  that  is  done  independently  from  the 
Crown.  Particular  attention  should  be  paid  to  measures  to  ensure  that  the  publicly  funded 
lawyers  are  assigned  in  an  independent  manner  and  are  seen  to  be  chosen  in  that  manner  as 

well. 

In  summary,  although  absolute  choice  of  counsel  may  not  be  constitutionally  required  as  a 
principle  of  fundamental  justice,  several  conditions  must  attach  to  the  “assignment”  of  legal 
counsel.  The  lawyer  assigned  must  be  competent,  and  perceived  to  be  reasonably  as  competent 
as  Crown’s  counsel.  She  or  he  must  be  independent  from  the  Crown’s  office  and  visibly  so. 
Finally,  a  right  of  first  refusal  should  be  provided.  A  restricted  choice  of  lawyers  would  be 
sufficient. 

5.  THE  COMMITMENT  TO  EQUALITY 

Although  an  analysis  under  section  7  seems  to  provide  the  greatest  measure  of 
constitutional  protection  for  a  right  to  legal  aid,  section  15  of  the  Charter  might  also  be  of 
assistance.  Litigants  from  disadvantaged  groups  might  argue  that  the  distinctions  made  in  the 
legal  aid  regime  itself  are  discriminatory.  Such  a  challenge  could,  for  example,  argue  that  the 
level  of  subsidization  of  the  criminal  law  at  the  expense  of  family  law  is  discriminatory  on  the 


[1989]  i  s.c.R.  3. 

Supra ,  note  103,  at  351. 

(1989),  49  C.C.C.  (3d)  129,  at  134. 
Ibid. ,  at  136. 
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basis  of  gender.  Similar  arguments  could  be  made  on  the  basis  of  racial  discrimination 
(immigration  funding  versus  criminal  funding)  or  disability  discrimination  (representation  in 
the  mental  health  field  or  on  poverty  issues  being  less  subsidized  than  other  forms  of  civil  legal 
aid,  for  example).  Litigants  argue  then  that  they  are  denied  equal  benefit  of  the  law.  In  my 
view,  it  is  not  only  the  level  of  funding  which  might  attract  criticism  but  the  mode  of  delivery: 
mandatory  funding  versus  discretionary  funding  or  full  funding  versus  partial  funding.180 

Section  15(1)  of  the  Charter  provides: 

15.  Every  individual  is  equal  before  and  under  the  law  and  has  the  right  to  the  equal  protection  and 
equal  benefit  of  the  law  without  discrimination  and,  in  particular,  without  discrimination  based  on 
race,  national  or  ethnic  origin,  colour,  religion,  sex,  age  or  mental  or  physical  disability. 

The  legal  aid  system  provides  for  a  statutory  entitlement  to  benefit.  It  makes  distinctions 
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between  groups  and  such  distinctions  are  reviewable.  In  Andrews  v.  Law  Society  of  British 
Columbia  and  R.  v.  Turpin,  the  Supreme  Court  has  established  the  framework  for 
analyzing  equality  challenges,  which  has  been  summarized  in  R.  v.  Swain, m  in  the  following 
terms: 

The  court  must  first  determine  whether  the  claimant  has  shown  that  one  of  the  four  basic  equality 
rights  has  been  denied  (i.e.,  equality  before  the  law,  equality  under  the  law,  equal  protection  of  the 
law  and  equal  benefit  of  the  law)..  This  inquiry  will  focus  largely  on  whether  the  law  has  drawn  a 
distinction  (intentionally  or  otherwise)  between  the  claimant  and  others,  based  on  personal 
characteristics.  Next,  the  court  must  determine  whether  the  denial  can  be  said  to  result  in 
‘discrimination’.  This  second  inquiry  will  focus  largely  on  whether  the  differential  treatment  has  the 
effect  of  imposing  a  burden,  obligation  or  disadvantage  not  imposed  upon  others  or  of  withdrawing 
or  limiting  access  to  opportunities,  benefits  and  advantages  available  to  others.  Furthermore,  in 
determining  whether  the  claimant's  s.  15(1)  rights  have  been  infringed,  the  court  must  consider 
whether  the  personal  characteristic  in  question  falls  within  the  grounds  enumerated  in  the  section  or 
within  an  analogous  ground,  so  as  to  ensure  that  the  claim  fits  within  the  overall  purpose  of  s.  15— 
namely,  to  remedy  or  prevent  discrimination  against  groups  subject  to  stereotyping,  historical 
disadvantage  and  political  and  social  prejudice  in  Canadian  society. 

Such  a  framework  recognizes  that  not  only  direct  discriminatory  language  in  statutes  is  a 
violation  of  section  15  of  the  Charter,  but  also  what  is  known  as  “adverse  effects 
discrimination  ”.  Apparently  neutral  rules  which  have  discriminatory  effects  are  constitutionally 
prohibited.  As  Iacobucci  J.  said  in  Symes  v.  Canada :  “  [I]t  is  clear  that  a  law  may  be 

discriminatory  even  if  it  is  not  directly  or  expressly  discriminatory.  In  other  words,  adverse 
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Section  15  could  also  be  used  to  build  a  challenge  to  the  way  in  which  the  justice  system  is  functioning.  The  lack 
of  legal  aid  coverage  would  be  argued  in  support  of  the  proposition  that  the  operation  of  the  justice  system  is 
discriminatory  on  the  basis  of  an  analogous  ground,  namely  poverty.  However,  such  a  challenge,  on  the  basis  of 
the  current  case  law,  will  probably  have  little  success.  See  Masse  v.  Ontario,  supra,  note  45;  R.  v.  Robinson , 
supra,  note  8. 

See  Egan  v.  Canada ,  [1995]  2  S.C.R.  513. 

[1989]  1  S.C.R.  143. 

[1989]  1  S.C.R.  12%. 

Supra,  note  170,  at  992. 

[1993]  4  S.C.R.  695,  at  755,  1 10  D.L.R.  (4th)  470. 
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effects  discrimination  is  comprehended  by  s.  15(1)”.  In  understanding  "adverse  effects 
discrimination”,  reference  to  the  approach  developed  by  human  rights  tribunals  is 
warranted.186 

187  188 

Mary  Jane  Mossman  and  Patricia  Hughes  have  argued  convincingly  that  the  priority 
for  criminal  offences  is  discrimination  on  the  basis  of  gender.  I  endorse  their  conclusion.  The 
focus  on  criminal  law,  in  comparison  particularly  with  family  law,  does  make  men  generally 
the  beneficiaries  of  the  legal  aid  regime  more  so  than  women.  Unfortunately,  whether  a 
challenge  to  the  benefit  allocation  under  the  legal  aid  regime  is  likely  to  succeed  is  a  different 
question. 

190 

The  case  law  on  equality  and  adverse  discrimination  is  confused,  confusing,  and  in  a 
state  of  flux.  As  Hollinrake  J.A.  of  the  British  Columbia  Court  of  Appeal  states,  in  Eldridge  v. 
British  Columbia ,191  “there  is  limited  jurisprudential  authority  available  for  the  proper 
approach  to  take  in  applying  an  adverse  effects  analysis  to  benefit-conferring  legislation” . 

An  interesting  judicial  consideration  of  section  15  in  an  adverse  discrimination  context  can 
be  found  in  the  dissenting  reasons  of  Chief  Justice  Lamer  in  Rodriguez  v.  British  Columbia.192 

193 

In  the  course  of  his  section  15  analysis,  the  Chief  Justice  said: 

Not  only  does  s.  15(1)  require  the  government  to  exercise  greater  caution  in  making  express  or  direct 
distinctions  based  on  personal  characteristics,  but  legislation  equally  applicable  to  everyone  is  also 
capable  of  infringing  the  right  to  equality  enshrined  in  that  provision,  and  so  of  having  to  be  justified 
in  terms  of  s.  1.  Even  in  imposing  generally  applicable  provisions,  the  government  must  take  into 
account  differences  which  in  fact  exist  between  individuals  and  so  far  as  possible  ensure  that  the 
provisions  adopted  will  not  have  a  greater  impact  on  certain  classes  of  persons  due  to  irrelevant 
personal  characteristics  than  on  the  public  as  a  whole.  In  other  words,  to  promote  the  objective  of 
the  more  equal  society,  s.  15(1)  acts  as  a  bar  to  the  executive  enacting  provisions  without  taking  into 
account  their  possible  impact  on  already  disadvantaged  classes  of  persons. 

The  recent  decision  of  the  British  Columbia  Court  of  Appeal  in  Eldridge  has  been 
appealed  to  the  Supreme  Court.  The  case  has  been  heard  and  is  now  pending.  It  involves  an 
application  for  a  declaration  that  the  Medical  and  Health  Care  Services  Act  offends 
section  15(1)  of  the  Charter  because  it  fails  to  provide  interpreting  services  for  the  deaf  as  a 
benefit.  The  appellants  relied  on  the  fact  finding  of  the  judge  that  miscommunication  or  a  lack 


Supra,  note  182,  at  175-76  (McIntyre  J.  whose  reasons,  although  in  dissent  on  other  grounds,  are  endorsed  by 
the  majority  on  the  question  of  the  methodology  to  be  adopted  in  s.  15  cases).  See  also  Lepofsky,  supra, 
note  170,  at  17.  See  also  the  opinions  of  Lamer  C.J.  and  Cory  J.,  in  Rodriguez  v.  British  Columbia,  supra,  note 
152. 
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Supra,  note  25,  and  “The  Charter  and  the  Right  to  Legal  Aid”  (1985),  1  J.L.  &  Soc.  Pol’y.  21;  “Gender 
Equality  and  Legal  Aid  Services:  A  Research  Agenda  for  Institutional  Change”  (1993),  15  Sydney  L.  Rev.  30. 

The  Gendered  Nature  of  Legal  Aid  (Faculty  of  Law,  University  of  New  Brunswick);  “Domestic  Legal  Aid:  A 
Claim  to  Equality”  (1995),  2  Rev.  Const.  Stud.  203. 

The  general  feminist  criticism  about  the  public/private  divide  are  relevant  here  as  well. 

Lepofsky,  supra,  note  170,  at  17. 

(1995),  125  D.L.R.  (4th)  323  at  338;  on  appeal  to  S.C.C.,  heard  and  reserved  April  24,  1997. 

Supra,  note  152.  The  Chief  Justice  (Cory  J.  concurring)  was  the  only  judge  in  that  case  to  apply  a  s.  15  analysis, 
as  Sopinka  J.  for  the  majority  assumed  a  s.  15  breach  and  McLachlin  J.  (L'Heureux-Dube  J.  concurring)  decided 
the  issue  solely  on  s.  7. 
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Ibid.,  at  549  S.C.R. 
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of  communication  between  a  deaf  person  and  his  or  her  doctor  could  lead  to  a  misdiagnosis  to 
support  their  assertion  that  their  benefits,  or  access  to  the  benefits,  provided  under  the  Act 
were  limited  such  that  the  equality  rights  of  the  appellants  under  the  Charter  were  breached. 
The  Court  of  Appeal  rejected  this  application  and  advocated  an  approach  “which  focuses  on 
the  impact  of  the  legislation  on  the  disadvantaged  group.  In  establishing  the  impact  of  the 
legislation  there  must  be  a  distinction  drawn  between  those  effects  which  can  be  attributed  to 
the  legislation  and  those  which  exist  independently  of  it”.194  It  is  this  approach  which  has  been 
debated  in  front  of  the  Supreme  Court  of  Canada. 

If  the  Eldridge  approach  is  upheld,  in  order  to  succeed  on  an  equality  challenge  to  the 
Legal  Aid  Act  and  Regulations,  women  would  need  to  prove  that  the  discriminatory  effect  of 
the  Act  and  regulations,  that  is,  their  inability  to  access  justice  in  a  timely  fashion  to  resolve 
family  problems,  can  be  “attributed”  to  the  legislation.  One  argument  in  support  of  the 
women’s  position  could  be  that  the  subsidization  of  the  “men-accused  of  domestic  violence” 
contributes  to  the  feelings  of  isolation  of  battered  women,  and  women  generally,  and  to  their 
inability  to  access  the  legal  system  to  resolve  their  family  status.  However,  on  the  other  side, 
one  might  very  well  imagine  that  the  Plan  will  suggest  that  the  difficulties  in  accessing  the 
courts  are  not  due  to  the  Legal  Aid  Act  but  to  the  family’s  economic  situation,  drawing  upon 
the  British  Columbia  Court  of  Appeal’s  reasoning  in  Eldridge. 

The  chances  of  success  of  an  equality  attack  on  the  Legal  Aid  Plan  will  depend  partly  on 
the  decision  of  the  Supreme  Court  of  Canada  in  Eldridge.  Were  it  to  endorse  the  Court  of 
Appeal’s  approach,  the  chances  of  success  would  be  slim.  It  must  be  said  that  the  “ Eldridge 
approach”  should  not  be  endorsed.  By  requiring  the  establishment  of  causal  connexion,  the 
courts  would  reopen  a  back  door  to  “intent  ”  being  a  requirement  of  establishing  adverse  effects 
discrimination.  It  is  a  very  fine  distinction  indeed  between  the  proof  of  “intent”  to 
discriminate,  that  is,  the  intention  to  cause  the  discrimination,  and  the  proof  of  the  sole  causal 
connexion  between  the  Act  and  the  discriminatory  effects.  It  is  looking  at  discrimination  again 
from  the  perspective  of  the  one  doing  it  as  opposed  to  the  one  on  the  receiving  end  of  it.  Until 
this  approach  is  put  aside,  the  gender  impact  of  the  Legal  Aid  Plan  may  go  unchallenged  in  the 
courts  but  will  continue  to  be  argued  in  the  public  forum.  Nevertheless,  it  is  to  respond  to  such 
a  challenge  that  it  is  necessary  to  examine  the  impact  of  section  1  of  the  Charter. 

6.  THE  JUSTIFICATION  OF  A  LEGAL  AH)  BENEFITS  ALLOCATION 

This  section  of  the  paper  analyzes  how  the  possible  violations  of  the  Charter  caused  by 
restrictions  in  legal  aid  coverage  could  be  justified  under  section  1  of  the  Charter.  Is  saving 
money  a  valid  objective?  What  type  of  scrutiny  should  be  exercised  by  the  courts  over 
governmental  choices  in  the  legal  aid  context? 

Section  1  of  the  Charter  allows  the  government  to  justify  a  breach  of  sections  7,  10, 
11(d),  or  15. 195  The  two-step  test  for  justification  of  legislation  found  to  violate  section  15  of 
the  Charter  is  not  in  dispute.  The  government  must  establish  that: 


See  also  Iacobucci  J.,  in  Symes  v.  Canada ,  supra ,  note  185,  at  558,  559  D.L.R.,  where  he  discussed  adverse 
effects  discrimination  in  obiter :  “If  adverse  effects  analysis  is  to  be  coherent,  it  must  not  assume  that  a  statutory 
provision  has  an  effect  which  is  not  proved.  One  must  take  care  to  distinguish  between  effects  which  are  wholly 
caused,  or  are  contributed  to,  by  an  impugned  provision,  and  those  social  circumstances  which  exist 
independently  of  such  a  provision.” 

Although  there  was  controversy  as  to  whether  s.  1  could  be  used  to  justify  a  violation  of  the  principles  of 
fundamental  justice  (s.  7  of  the  Charter ),  it  now  seems  clear  that  there  is  such  a  possibility:  see  Hogg, 
Constitutional  Law  of  Canada,  3rd  ed.  (Toronto:  Carswell,  1992),  at  702-03  and  R.  v.  Morgentaler,  supra. 
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1.  The  impugned  law  addresses  a  pressing  and  substantial  objective  of  sufficient 
importance  to  warrant  overriding  a  constitutionally  protected  right. 

2.  The  means  chosen  to  attain  the  objectives  of  the  legislation  must  be  proportional  or 
appropriate  to  the  ends.  This  analysis  has  three  aspects: 

(i)  the  limiting  measures  must  be  rationally  connected  to  the  objective; 

(ii)  the  measure  must  impair  Charter  rights  no  more  than  reasonably  necessary  to 
accomplish  the  objective;  and 

(iii)  there  is  proportionality  between  the  effect  of  the  legislation  and  the  benefit 
achieved.  96 

In  the  early  Charter  case  law,  there  was  some  argument  that  “saving  money”  could  not  be 
a  justifiable  objective  pursuant  to  section  1.  Madam  Justice  Wilson  in  Singh  v.  Minister  of 

197 

Employment  and  Immigration  commented  that: 

I  have  considerable  doubt  that  the  type  of  utilitarian  consideration  brought  forward  by  Mr.  Bowie  can 
constitute  a  justification  for  a  limitation  on  the  rights  set  out  in  the  Charter.  Certainly  the  guarantees 
of  the  Charter  would  be  illusory  if  they  could  be  ignored  because  it  was  administratively  convenient 
to  do  so.  No  doubt  considerable  time  and  money  can  be  saved  by  adopting  administrative  procedures 
which  ignore  the  principles  of  fundamental  justice  but  such  an  argument,  in  my  view,  misses  the 
point  of  the  exercise  under  s.  1 . 

However,  recent  court  decisions  seem  to  regard  less  favourably  the  argument  that  costs 
cannot  be  a  justification  for  infringing  a  right.  In  Masse ,  the  court  accepted  that  “the 
evidence  of  the  respondents  that  the  reductions  are  part  of  a  program  of  fiscal  restraint 
involving  economic  and  social  policy  issues  and  that  the  government  seeks  to  encourage 
employment  to  reduce  reliance  upon  social  assistance  was  cogent  and  persuasive”.  Recent 
Supreme  Court  of  Canada  decisions  also  seem  to  allude  to  such  an  acceptable  justification.  In 
Egan  v.  Canada ,199  although  in  a  controversial  and  isolated  opinion,  Sopinka  J.  indicated  that 
it  was  not  realistic  for  the  court  to  assume  that  there  are  unlimited  funds  to  address  the  needs 
of  all,  and  accepted  that  Parliament  could  design  categories  which  are  under  inclusive,  even  in 
a  discriminatory  manner,  as  a  temporary  measure. 

Without  endorsing  Sopinka  J.’s  point  of  view,  one  must  admit  that  there  are  problems  in 
refusing  to  consider  limitation  on  costs  as  a  possible  justification  pursuant  to  section  1 .  First,  it 
is  not  true  that  courts  are  immune  to  costs  considerations.  Second,  it  is  possible  to  recast  the 
objective  in  more  positive  language,  that  is,  the  objective  of  saving  public  funds  can  be  more 
appropriately  expressed  as  ensuring  that  the  truly  needy  get  the  benefit  in  a  world  of  finite 
resources.  My  concern  is  that  courts  will  consider  the  financial  burden  on  the  government,  and 
will  then  disguise  this  concern  by  a  restrictive  interpretation  of  the  rights  provided  under  the 
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note  125,  for  an  example  of  a  s.  1  analysis  applied,  without  success  for  the  government,  in  the  context  of  a 
finding  of  a  violation  of  s.  7.  See  also  Rodriguez  v.  British  Columbia,  supra,  note  152. 

R.  v.  Oakes,  [1986]  1  S.C.R.  103  at  13840. 

Supra,  note  126. 

Supra,  note  45. 

Supra,  note  181. 

For  a  similar  argument,  see  Hogg,  supra,  note  195,  at  691-92. 
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Charter.  For  example,  courts  will  decide  that  there  is  no  constitutional  right  to  legal  aid, 
instead  of  accepting  that  there  might  be  one  albeit  curtailed  by  budgetary  restrictions.  The  first 
alternative  is  far  worse  than  the  second. 

Therefore,  I  suggest  that  serious  budgetary  constraints  will  be  accepted  as  a  possible 
justification  for  limitations  on  rights.  Even  in  the  Singh  decision,  Wilson  J.  was  prepared  to 
accept  that  “prohibitive”  cost  could  have  such  effect.  Although  there  is  some  concern  in 
allowing  the  courts  to  review  budgetary  decisions,  it  is,  in  my  view,  far  more  honest  and 
productive  to  have  the  courts  review  allocations  of  resources  in  a  different  forum  than  the 
political  one.  In  the  context  of  an  allocation  of  a  public  benefit,  costs  considerations  will  not 
necessarily  justify  any  choice  made  by  the  government.  The  priorities  established  by  the 
government,  and  in  particular  its  exclusionary  rules,  would  and  should  be  subject  to  scrutiny. 
What  level  of  scrutiny  will  be  exercised  is  the  subject  of  the  remainder  of  this  section. 

It  is  quite  clear  that  courts  will  be  reluctant  to  engage  in  a  major  review  of  legal  aid 
choices.  One  can  find  several  references  to  such  reluctance  in  the  case  law.  In  R.  v. 
Prosper ,  L'Heureux-Dube  J.  indicated  that  “the  scope  of  services  available  through  Legal 
Aid  is  generally  not,  in  my  opinion,  for  the  courts  to  decide.  The  proper  allocation  of  state 
resources  is  a  matter  for  the  legislature”.  In  McKinney  v.  University  of  Guelph,  La  Forest  J. 
suggested  that  courts  should  be  quite  deferential  in  their  approach  to  section  1  when  dealing 
with  section  15. 
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However,  an  argument  could  be  made  for  a  more  aggressive  scrutiny.  Although 
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underinclusiveness  is  part  and  parcel  of  the  conferral  of  social  benefits,  blatant 
underinclusiveness  may  be  difficult  to  justify. 

Furthermore,  one  must  also  refer  to  the  issue  of  access  to  justice  as  a  justification  for  a 

higher  level  of  scrutiny  toward  the  choices  made  by  the  Legal  Aid  Plan.  In  Adler  v.  Ontario , 
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L’Heureux-Dube  J.  explained: 

Generally,  where  the  nature  of  the  rights  infringement  falls  far  from  Charter  values  and  where  the 
legislative  objective  promotes  these  values,  deference  will  be  shown.  As  a  corollary,  however,  where 
the  nature  of  the  infringement  lies  at  the  core  of  the  rights  protected  in  the  Charter  and  the  social 
objective  is  meant  to  serve  the  interest  of  the  majority  as  a  whole,  as  represented  by  state  action, 
courts  must  be  vigilant  to  ensure  that  the  state  has  demonstrated  its  justification  for  the  infringement. 
A  less  deferential  stance  should  be  taken  and  a  greater  onus  remain  on  the  state  to  justify  its 
encroachment  on  the  Charter  right  in  question. 


“Social”  legislation  per  se  will  not,  in  the  absence  of  these  factors,  warrant  deference.  Indeed,  cases 
will  be  rare  where  it  is  found  reasonable  in  a  free  and  democratic  society  to  discriminate.  Finally,  the 
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Supra,  note  1 1 . 

[1990]  3  S.C.R.  229. 

See  Lepofsky,  supra,  note  170,  at  337-54. 

See  Tetrault- Gadoury  v.  Canada  {Employment  and  Immigration  Commission),  [1991]  2  S.C.R.  22  at  43-44. 

Hogg,  supra,  note  195,  at  911-12,  states:  “[Virtually  any  benefit  programme  could  be  held  to  be  under-inclusive 
in  some  respects”. 
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Supra,  note  54. 
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salutary  effects  of  the  legislation,  being  essentially  financial  in  nature,  should  not  outweigh  the 
deleterious  impact. 

It  could  be  that  because  the  Legal  Aid  Plan  confers  benefits  which  are  related  to  the  rule 
of  law  and  access  to  justice,  courts  will  show  less  deference  than  to  other  "social”  legislation. 
It  is  difficult  to  predict  with  any  degree  of  accuracy  the  likelihood  of  success  of  the 
governmental  “defence  ”  on  this  matter  without  knowing  exactly  what  package  of 
"underinclusiveness  ”  will  be  adopted.  The  government  may  have  to  be  prepared  to  justify  its 
choices.  It  is  to  prepare  for  this  eventuality  that  blanket  exclusions  should  be  abandoned.  The 
courts  have  showed  the  way  toward  a  flexible  and  individual  approach  to  the  assessment  of 
legal  aid  needs  and  requirements.  In  my  view,  a  Legal  Aid  Plan  that  reflects  and  endorses  this 
flexibility  could  not  be  too  severely  judged  pursuant  to  section  1 . 

7.  CONCLUSION 

There  is  an  unrealized  Charter  potential  in  the  area  of  legal  aid  delivery.  Until  recently, 
courts  were  generally  satisfied  with  decisions  of  provincial  legal  aid  plans.  However, 
constitutional  challenges,  whether  by  way  of  stays  of  prosecution  or  other  “constitutional 
costs  ”,  have  just  begun.  Major  cuts  in  the  legal  aid  system  will  likely  increase  the  pressures  on 
the  courts  to  articulate  a  stronger  constitutional  right  to  publicly  funded  legal  representation. 

It  would  be  unwise  at  this  point  to  ignore  the  following  aspects  of  Charter  development. 
The  International  Covenant  on  Civil  and  Political  Rights  tells  us  that  equality  of  access  to  the 
courts  must  be  driving  force  behind  the  right  to  legal  aid.  It  is  in  that  context  that  exclusions  or 
limitations  of  coverage  must  be  understood.  Blanket  exclusions  from  coverage,  whether  for 
appeals,  repeat  offenders,  or  private  rights  of  actions,  might  be  vulnerable.  I  have  argued  that 
because  of  the  pressures  of  the  equality  discourse,  section  7  of  the  Charter  will  likely  have  a 
broader  application  in  the  future,  one  which  will  seek  to  protect  not  only  the  traditional 
criminal  law-type  liberty  interests,  but  also  interests  linked  to  the  dignity  of  the  individual. 
Section  15  of  the  Charter  prevents  a  distribution  of  a  legislative  benefit  in  a  discriminatory 
way.  Any  exclusion  or  distinction  which  affects  detrimentally,  in  a  statistical  way,  one  group 
of  citizens  will  likely  be  challenged.  Therefore,  the  thrust  of  the  constitutional  developments 
seems  to  move  in  the  direction  of  individual  assessment  of  the  seriousness  and  complexity  of  a 
case  for  a  particular  citizen,  even  if  these  criteria  are  rife  with  uncertainty. 

It  is  quite  clear  that  limitations  will  need  to  be  made  and  courts  will  likely  accept  them, 
particularly  on  the  way  in  which  legal  representation  is  provided.  For  example,  absolute  choice 
of  counsel  may  not  be  constitutionally  required  but  conditions  of  competence  and  independence 
might  be  imposed.  Partial  representation  may  also  be  acceptable  provided  that  it  is  not 
immutable  and  cannot  be  “upgraded”  in  case  of  need.  In  the  end,  courts  will  not  have  the 
answer  to  designing  the  perfect  Legal  Aid  Plan  nor  will  they  want  to  give  it. 
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1.  INTRODUCTION 

This  paper  reviews  the  various  methods  by  which  legal  aid  can  be  provided  and  evaluates 
the  strengths  and  limitations  of  each  in  light  of  available  empirical  and  comparative  evidence. 
Part  2  describes  the  most  common  models  around  which  access  to  legal  aid  services  are 
organized.  The  discussion  considers  the  models  of  delivery  currently  in  use  in  Ontario  and 
other  common  law  jurisdictions.  Part  3  discusses  additional  models  and  components  of  models 
which  offer  some  potential  to  expand  the  range  of  poverty  law  services  to  low-income  people. 
In  Part  4,  the  primary  models  are  discussed  in  terms  of  cost,  quality,  access,  impact  on  the 
poverty  community,  legal  independence,  and  choice  of  counsel  based  on  published  research 
and  analysis. 

2.  MODELS  FOR  DELIVERING  SERVICES  TO  CLIENTS 

The  three  basic  models  of  legal  aid  delivery  are  judicare,  staff  offices,  and  community 
legal  clinics.  Many  common  law  jurisdictions  combine  elements  of  judicare  and  staff  offices  to 
create  mixed  delivery  programs.  Community  legal  clinics,  at  least  in  terms  of  their 
management  structure,  areas  of  law  covered,  and  range  of  service  delivery  techniques,  are 
unique  to  Ontario. 

Much  of  the  debate  carried  on  in  the  literature  and  by  researchers  and  policy-makers  who 
studied  the  issue  in  the  first  few  decades  of  North  American  legal  aid  experience  fixed  on 
whether  a  pure  staff  or  pure  judicare  system  was  superior.  There  is  now,  however,  a  growing 
consensus  among  commentators  on  legal  aid  that  defining  the  right  array  of  service 
components— varying  with  type  of  law,  client  need,  case  priorities,  type  of  service  being 
offered  ( e.g .,  bail  hearing  as  opposed  to  a  jury  trial),  or  the  collective  characteristics  of  the 
needs  of  certain  groups  of  clients,  such  as  aboriginal  people  or  the  physically  or  mentally 
challenged— is  far  more  useful.  Part  4  reviews  the  empirical  and  rhetorical  debate.  Here,  the 
paper  will  begin  with  a  report  on  what  the  various  models  look  like. 

(a)  Judicare 

Under  a  judicare  or  private  bar  model,  the  legal  aid  plan  pays  private  lawyers  a  fee  for 
service  on  an  hourly  or  block  fee  basis  to  provide  individual  case  representation  to  financially 
eligible  individuals.  Services  are  usually  provided  in  traditional  areas  of  practice,  such  as 
criminal  and  family  law,  and  typically  focus  on  advice  and  litigation  on  a  case-by-case  basis. 

Judicare  is  the  primary  mode  of  legal  aid  delivery  for  criminal  and  family  law  cases  in 
Ontario,  Alberta,  and  the  Northwest  Territories.  The  Ontario  Legal  Aid  Plan’s  judicare 
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program  (often  referred  to  as  the  certificate  side  of  legal  aid)  also  uses  the  private  bar  to 
deliver  the  extensive  services  needed  in  this  province  in  refugee  law. 

The  judicare  portion  of  Ontario’s  legal  aid  plan  constitutes  about  80  to  85  per  cent  of  the 
plan’s  resources.  Although  widely  thought  of  as  a  purely  judicare  system,  some  limited  uses  of 
staff  lawyers  have  been  introduced  in  a  family  law  pilot  office,  a  refugee  law  pilot  office,  two 
criminal  duty  counsel  offices,  and  more  widely  in  family  mediation  services. 

Under  Ontario’s  judicare  system,  eligible  applicants  receive  a  certificate  which  authorizes 
specific  legal  services.  The  certificate  can  be  presented  for  services  to  any  lawyer  selected  by 
the  client  who  is  a  member  of  the  legal  aid  panel  (i.e. ,  a  lawyer  who  is  willing  to  work  for  the 
legal  aid  tariff  and  meets  certain  basic  standards).  Lawyers  are  not  obligated  to  participate  in 
legal  aid  panels  or,  if  on  a  legal  aid  panel,  to  accept  any  particular  certificate.  The  certificate 
program  is  based  on  the  theory  that  a  legal  aid  client  will  receive  the  same  calibre  of  service  as 
a  lawyer  would  provide  to  a  paying  client,  even  though  the  state  regulates  and  is  responsible 
for  paying  the  legal  aid  fees. 

In  England,  judicare  is  the  dominant  form  of  civil  legal  aid  delivery,  supplemented  by 
citizens’  advice  bureaus  and  law  centres  (discussed  below).  The  dominant  form  of  criminal 
legal  aid  delivery  is  judicare,  supplemented  by  duty  counsel.  A  particular  feature  of  the 
English  model  is  known  as  the  “green  form  scheme”.  Under  this  scheme,  a  solicitor  provides 
advice  to  an  individual  about  his  or  her  legal  rights  in  any  subject  area,  but  does  not  provide 
representation  to  the  individual.  The  lawyer  determines  the  individual’s  financial  eligibility, 
collects  any  contribution  the  individual  might  be  required  to  make,  and  bills  the  administration 
for  the  balance  of  his  or  her  fee.  An  upper  limit  is  set  to  the  fee  that  a  lawyer  may  receive  in 
this  manner.  When  this  limit  is  reached,  the  lawyer  must  apply  to  the  legal  aid  plan  for  an 
extension. 

Among  judicare ’s  advantages  is  the  fact  that  it  offers  clients  access  to  a  broad  range  of 
lawyers,  including  some  of  the  most  highly  regarded  in  the  profession,  and  freedom  to  retain 
any  lawyer  they  choose.  These  characteristics  are  designed  to  enhance  the  quality  and 
independence  of  legal  aid  services.  Another  key  attribute  is  the  capacity  of  a  judicare  system  to 
provide  geographic  coverage  as  broad  as  the  distribution  of  the  private  bar. 

On  the  other  hand,  judicare  has  some  important  limitations.  First,  it  is  largely  a  reactive 
model  which  tends  not  to  sponsor  or  initiate  significant  amounts  of  legal  education  or  law 
reform  work. 

Clients  with  certificates  can  also  have  difficulty  finding  a  lawyer  to  take  their  case.  The 
availability  of  expert  lawyers  in  a  given  field  in  a  particular  community  is  an  ungovernable 
factor  in  a  judicare  scheme.  Moreover,  legal  aid  clients,  particularly  in  family  and  refugee 
law,  tend  not  to  be  experienced  consumers  of  legal  services.  Therefore,  in  some  cases  freedom 
of  choice  of  counsel  can  potentially  be  a  burden. 

Another  limitation  can  be  the  lack  of  objective  quality  control  measures  other  than  the 
standards  of  practice  and  admission  requirements  of  the  Law  Society.  Limited  attempts  have 
been  made  in  Ontario  to  go  beyond  basic  professional  requirements  and  to  set  standards  for 
lawyers  participating  in  legal  aid  panels. 

It  is  often  suggested  as  well  that  tariff  structures  can  lead  to  practices  such  as  maximizing 
the  amount  of  time  recorded  under  hourly  rate  tariffs  or  minimizing  the  amount  of  work 
performed  under  block  fee  arrangements.  Also,  because  its  tariffs  have  historically  been  fixed 
below  market  prices,  judicare  generally  discourages  experienced  lawyers  from  devoting  their 
practices  solely  to  legal  aid  clients,  particularly  in  family  law,  where  the  potential  to  secure  a 
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clientele  able  to  pay  privately  draws  many  experienced  family  practitioners  away  from  legal 

aid. 


(b)  Staff  Offices 

In  a  staff  model,  the  legal  aid  administration  employs  salaried  lawyers  to  provide 
individual  advice  and  case  representation.  A  pure  staff  model  appears  most  often  in 
jurisdictions  in  which  the  priority  for  publicly  funded  legal  aid  is  on  criminal  law  advice  and 
representation  rather  than  on  family  and  other  civil  law  cases. 

The  primary  advantage  of  a  staff  system  is  its  ability  to  offer  lawyers  with  specialized 
expertise  in  a  given  field  of  legal  aid  practice.  The  main  criticisms  of  a  staff  model  are 
twofold:  one  operational  and  one  philosophical.  On  an  operational  level,  a  staff  system  can 
lack  flexibility  in  responding  to  changing  demands  or  the  dispersed  needs  of  rural  or  remote 
areas.  Perhaps  more  significantly  is  the  potential  with  a  fixed  staff  complement  to  overload 
employees  with  work  to  an  extent  that  the  quality  of  service  to  legal  aid  clients  is 
compromised. 

On  a  philosophical  plane,  it  is  argued  that  any  staff  system,  even  if  the  employer  is  at 
arm’s  length  from  government,  is  inherently  less  able  to  ensure  the  independent  legal  advice 
which  legal  aid  clients,  in  particular  as  they  are  parties  often  adverse  in  interest  to  the  state, 
should  receive.  Whether  this  philosophical  concern  translates  into  tangible  problems  would  be 
difficult  to  demonstrate.  Presumably,  research  would  need  to  delve  into  levels  of  analysis  of 
the  behaviour  and  motivations  of  lawyers  beyond  those  explored  in  various  quality  of  service 
comparisons  discussed  later  in  this  paper.  Given  the  link  between  judicare  systems  and 
administration  by  law  societies,  it  may  be  possible  at  a  systemic  level  to  measure  broader 
indicators  of  independence  such  as  the  range  of  legal  aid  offered,  the  relative  levels  of  funding 
available  for  legal  aid,  and  the  success  in  defending  legal  aid  in  the  face  of  governmental  fiscal 
retrenchment.  Even  at  this  systemic  level,  the  variables  make  proving  or  disproving  this 
philosophical  position  very  difficult. 

The  staff  lawyer  model  is  dominant  in  Saskatchewan,  Prince  Edward  Island,  Nova  Scotia, 
and  Newfoundland.  Manitoba  and  British  Columbia  also  incorporate  extensive  use  of  staff 
offices  into  their  legal  aid  systems. 

(c)  Community  Legal  Clinics 

Ontario’s  clinic  system  consists  of  70  clinics  distributed  throughout  (but  not  yet  providing 
full  coverage  of)  the  province.  Each  clinic  is  governed  by  a  board  of  directors  elected  by  and 
representative  of  the  community  served  by  the  clinic,  is  located  in  neighbourhood  offices 
which  are  readily  accessible  to  the  clients,  and  employs  salaried  lawyers  and  non-lawyer 
service  providers  to  serve  the  needs  of  poor  people. 

Most  of  Ontario’s  clinics  are  established  as  nonprofit  corporations.  Two  clinics  are  the 
responsibility  of  the  deans  of  law  schools  and  utilize  law  students  to  deliver  much  of  the 
service.  A  third  student  clinic  is  a  partnership  between  a  local  community  and  a  law  school. 
Staff  are  employees  of  the  community  corporation,  not  of  the  legal  aid  plan.  Each  local  board 
establishes  case  priorities  for  the  work  of  the  clinic  within  the  terms  of  reference  set  out  by  the 
provincial  administration.  The  administrative  and  quality  assurance  relationship  between  each 
clinic  and  the  legal  aid  plan  is  governed  by  a  combination  of  statute,  regulation,  contract,  and 
policy  guidelines. 

An  important  part  of  the  clinic  system’s  mandate  is  to  improve  the  legal  well-being  of  its 
clients  and  to  address  the  causes  of  the  problem,  not  just  the  symptoms.  Designers  of  the  clinic 


547 


system  were  aware  from  its  inception  that  it  would  never  have  the  funds  to  fully  meet  the 
needs  of  its  clients.  Each  clinic  and  the  system  as  a  whole  have  operated  under  a  fixed  budget, 
with  no  additional  funding  mechanism  to  respond  to  caseload  pressures.  The  focus  is  therefore 
on  work  that  will  have  an  impact  on  as  many  clients  as  possible  within  a  hard  cap  budget. 

Non-lawyer  advocates  (“community  legal  workers”)  are  employed  in  addition  to  lawyers 
to  provide  a  broad  range  of  integrated  services  including  advice,  representation,  education,  and 
efforts  to  improve  the  effect  on  low-income  clients  of  the  administration  of  laws  or  sometimes 
the  laws  themselves.  The  significant  role  played  by  community  legal  workers  is  an  important 
factor  both  in  terms  of  cost  efficiency  and  accessibility  for  clients. 

Areas  of  law  in  the  clinic  mandate  include  housing  (tenant  and  roomer  evictions,  repairs, 
rent);  denial  or  curtailment  of  basic  income  sources  such  as  employment  insurance,  pensions, 
welfare,  and  family  benefits;  and  employment  issues  for  non-union  workers  (workers’ 
compensation,  health  and  safety,  employment  standards/unjust  dismissal).  Other  specialized 
clinics  provide  services  to  meet  the  unique  legal  needs  of  the  elderly,  the  disabled,  children 
and  youth  and  certain  racial  and  linguistic  groups.  The  traditional  fields  of  criminal  and  family 
law  for  which  legal  aid  certificates  are  available  are  generally  outside  the  clinic  mandate.  As 
certificates  are  not  issued  in  most  clinic  poverty  law  areas  and  few  private  lawyers  practise  in 
clinic  poverty  law  areas,  community  clinics  are  designed  to  complement  the  certificate 
program,  permitting  the  legal  aid  plan  overall  to  offer  a  broad  spectrum  of  legal  aid. 

A  similar  model  to  the  community  clinic  system  operates  in  England  and  Wales.  “Law 
centres”  have  played  a  pioneering  role  in  identifying  previously  unrecognized  areas  of  need 
and  provide  services  similar  to  many  offered  at  Ontario’s  community  legal  clinics.  Largely  the 
result  of  local  initiative,  law  centres  are  more  individualistic  and  less  systemically  oriented  in 
their  approach  than  Ontario’s  community  clinics.  They  exist  in  those  locales  where  groups  of 
individuals  have  taken  the  initiative,  established  the  requisite  structures,  and  obtained  funding. 
As  a  result,  the  geographical  distribution  of  the  law  centres  is  uneven,  and  administrative 
structures  and  funding  sources  vary.  As  of  1993,  there  were  55  centres  in  operation. 

(d)  Mixed  or  Blended  Systems 

As  noted  earlier,  many  legal  aid  systems  combine  elements  of  judicare  and  staff  delivery. 
The  trend  in  several  jurisdictions  in  recent  years  has  been  toward  a  multi-dimensional  delivery 
system  in  the  hope  of  achieving  the  flexibility  to  address  a  diverse  range  of  legal  aid  needs 
within  a  fixed  budget. 

Quebec  is  perhaps  the  best  known  example  of  a  mixed  judicare /staff  model  in  Canada. 
Established  in  1972,  the  Commission  des  services  juridiques  administers  the  legal  aid  program 
in  the  province.  The  Commission  is  organized  around  11  regional  corporations  which  operate 
approximately  155  local  legal  aid  offices  throughout  the  province  and  employ  over  400  staff. 

Staff  lawyers  provide  primarily  advice  and  representation  in  criminal,  family,  and 
administrative  law.  Included  in  the  statutory  mandate  of  the  Commission  is  a  commitment  to 
promote  the  development  of  information  programs  aimed  at  economically  underprivileged 
persons  on  their  legal  rights  and  obligations.  To  this  end,  the  Commission  has  its  own 
television  series  and  radio  show  and  engages  in  a  wide  range  of  other  public  legal  education 
activities. 

All  potential  clients  go  to  one  of  the  local  offices  for  a  preliminary  assessment  of  their 
financial  state  and  the  merits  of  their  case.  Once  a  successful  application  is  processed  and 
accepted,  clients  are  given  the  choice  of  either  a  salaried  or  a  private  lawyer.  Figures  from 
1992-93  reveal  that  55  percent  of  clients  choose  staff  counsel.  This  number  has  fallen  from 
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78  percent  in  1975-76.  As  the  demand  for  legal  aid  increases  and  staff  caseloads  grow,  more 
cases  are  referred  to  the  private  bar. 

On  a  much  smaller  scale,  Ontario  employs  a  mixed  system  in  the  organization  of 
Nishnawbe  Aski  Legal  Services  Corporation.  The  NALSC  is  an  independent  legal  services 
agency  established  in  1990  under  the  auspices  of  the  Ontario  Legal  Aid  Plan  (OLAP),  which 
consolidates  delivery  of  legal  services  to  members  of  Nishnawbe  Aski  Nation  (NAN)  living  on 
reserves  (and  off  reserves  in  some  cases).  It  is  managed  by  a  board  of  directors  appointed  by 
the  tribal  councils  of  NAN.  A  large  portion  of  NAN  members  are  under  the  age  of  25.  For 
this  reason,  NALSC  focuses  on  social  and  justice  issues  affecting  children  and  youth  whether 
as  offenders  or  as  victims.  Rather  than  a  number  of  offices  providing  different  services, 
NALSC  is  the  single  delivery  agent  for  legal  aid,  community  legal  services,  native 
courtworker  services,  paralegal  work,  translation,  public  legal  education,  research,  law 
reform,  and  the  organization  and  supervision  of  duty  counsel  services  in  NAN  communities. 
One  of  the  main  goals  of  NAN  is  to  provide  all  these  services  in  a  culturally  integrated 
manner. 

In  its  provision  of  legal  aid  services,  NALSC  functions  as  an  OLAP  area  office  with  the 
executive  director  also  acting  as  an  OLAP  area  director,  issuing  certificates  funded  through 
Ontario’s  legal  aid  certificate  program.  The  most  common  areas  in  which  legal  aid  certificates 
are  issued  are  criminal,  aboriginal  and  treaty  rights  (mainly  hunting  and  fishing  prosecutions), 
and  family  law.  The  fee-for-service  work  is  supported  by  staff  lawyers  and  paralegals,  often 
based  in  NAN  fly-in  communities. 

Manitoba,  which  has  historically  been  a  mixed  model  combining  staff  offices  and 
judicare,  has  in  recent  years  developed  additional  delivery  components,  discussed  in  more 
detail  later,  including  using  paralegals  to  deliver  criminal  and  civil  legal  aid  in  remote  northern 
communities  and  contracting  out  young  offender  cases. 

The  Northwest  Territories  also  utilizes  a  mixed  delivery  system  for  criminal  legal  aid, 
which  combines  staff  offices  and  private  bar  lawyers,  as  well  as  clinics  in  remote 
communities. 

British  Columbia  is  in  the  process  of  adding  more  staff  offices,  expanding  the  role  of  duty 
counsel  and  contracting  out  for  services.  The  Legal  Services  Society  (LSS)  operates 
approximately  62  legal  aid  offices  around  the  province  consisting  of  branch  offices  (like  staff 
offices),  community  law  offices,  native  community  law  offices,  area  directors,  and  a  handful 
of  funded  agencies.  Eighteen  legal  aid  branch  offices  are  distributed  throughout  many  of  the 
larger  communities  in  British  Columbia.  These  offices  are  staffed  by  lawyers,  paralegals,  legal 
assistants,  and  secretaries;  and  they  provide  services  for  clients  within  their  own  geographic 
jurisdictions. 

Community  law  offices  (CLOs)  are  independent  bodies  governed  by  their  own  boards  of 
directors,  members  of  which  are  drawn  from  the  local  community.  The  LSS  contracts  with 
these  offices  to  deliver  legal  services.  Fourteen  CLOs  exist  in  the  province  of  British 
Columbia. 

Native  community  offices  are  similar  in  structure  to  CLOs.  They  are  located  in 
communities  with  sizeable  aboriginal  populations  and  provide  legal  services  focusing  on  the 
particular  needs  of  aboriginal  communities.  The  LSS  also  provides  funding  for  two  friendship 
centres  to  provide  legal  services. 

Area  directors  are  private  lawyers  who  act  as  LSS  agents  in  communities  throughout  the 
province  where  there  are  no  LSS  offices.  Their  services  are  restricted  to  intake  functions— 
assessing  family  and  criminal  legal  aid  applications  and  referring  eligible  applicants  to  lawyers. 
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There  is  also  an  “enhanced  area  director”  position  which  provides  summary  advice  to  some 
clients,  acts  as  duty  counsel,  and  provides  a  limited  amount  of  public  legal  education.  There 
were  14  area  directors  in  1995-96. 

The  last  area  of  the  non-tariff  legal  aid  system  consists  of  a  series  of  funded  agencies 
related  to  legal  aid  or  the  provision  of  legal  aid  services.  These  are  the  B.C.  Association  of 
Community  Law  Offices,  the  Native  Community  Law  Offices’  Association  of  B.C.,  the 
Community  Legal  Assistance  Society  (providing  services  under  the  Mental  Health  Act),  the 
Salvation  Army  and  the  Elizabeth  Fry  Society  (taking  applications  for  legal  aid),  and  the  Law 
Students  Legal  Advice  Program  (students  providing  free  legal  advice  in  22  clinics  in  the  Lower 
Mainland  and  the  Fraser  Valley). 

There  are  at  least  two  additional  mixed  model  approaches  to  legal  aid  services.  One 
example  is  the  blending  of  legal  aid  services  with  non-legal  services.  Legal  problems  are  often 
only  one  manifestation  of  the  wide  range  of  social,  emotional,  health,  and  other  problems  that 
encumber  the  lives  of  low-income  people.  In  Ontario,  York  Community  Services  which  is 
partially  fended  by  the  Clinic  Funding  Committee  of  the  Law  Society,  has  for  over  two 
decades  successfully  provided  an  integrated  range  of  medical,  psychological,  social  work,  and 
legal  aid  services. 

A  possible  direction  for  the  future  is  full  integration  of  the  staff  and  judicare  models  for 
delivery  of  specialty  services  to  youths  charged  with  criminal  offences  or  to  women  who  have 
family  law  issues.  These  clients  have  multi-dimensional  needs.  Rather  than  having  a  staff 
office  operating  as  a  stand-alone  facility,  it  might  serve  as  a  “resource  anchor”  to  support  the 
case-by-case  services  of  the  private  bar.  The  anchor  office  could  receive  eligible  clients,  make 
referrals  to  its  staff  or  private  practitioners  based  on  defined  allocation  criteria,  provide  its  own 
hard  services,  deliver  a  range  of  alternative  services  including  legal  education  programs  and 
summary  advice,  and  provide  legal  support  to  clients  in  diversion  or  mediation  programs.  The 
anchor  office  could  also  coordinate  various  pro  bono ,  law  student,  contract,  franchise,  and 
self-help  services  as  discussed  below.  In  this  way,  the  staff  and  private  bar  services  would 
complement  (not  compete  with)  each  other  in  meeting  the  multi-dimensional  needs  of  certain 
client  groups. 

Benefits  of  a  mixed  delivery  system  include  the  following:  flexibility  to  accommodate 
fluctuations  in  demand  (where  the  private  bar  is  part  of  the  mix)  and  regional  variations;  the 
ability  that  a  staff  provides  to  incorporate  quality  assurance  standards  through  recruitment  and 
continuing  education;  client  choice  of  service  model;  avoidance  of  monopolies  by  service 
providers;  and  the  ability  of  the  administration  to  use  information  from  each  of  its  components 
as  a  management  tool,  comparing  relative  cost  and  quality  to  achieve  the  optimum  level  of 
service  for  clients. 

3.  SERVICE  COMPONENTS 

There  are  several  ways  of  providing  legal  aid  services  that  do  not  constitute  complete 
models  but  that,  in  defined  circumstances  and  for  defined  client  needs,  can  offer  broader 
coverage  and  greater  cost  efficiency. 

(a)  Paralegals 

A  paralegal  is  a  non-lawyer  who  offers  certain  legal  services  to  consumers.  Supervised 
paralegals,  or  law  clerks,  deliver  services  under  a  lawyer’s  supervision.  Independent 
paralegals  perform  services  for  a  fee  without  a  lawyer’s  supervision.  In  Ontario’s  community 
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legal  clinic  system,  there  is  a  third  type  of  non-lawyer  service  provider,  known  as  a 
community  legal  worker  (CLW),  who  works  under  a  lawyer’s  supervision. 

Under  the  certificate  program  in  Ontario,  paralegals  currently  have  a  limited  role,  as  they 
do  in  the  legal  profession  generally.  Legal  aid  legislation  does  not  permit  paralegals  to  take, 
independently,  certificates  on  behalf  of  clients  and  directly  bill  the  legal  aid  plan.  They  can  be 
retained  by  counsel  for  specific  tasks  and  the  lawyer  can  claim  their  work  as  a  disbursement. 
This  occurs  primarily  in  family  and  refugee  law.  One  of  the  obstacles  to  greater  use  of 
paralegals  is  the  low  rate  for  which  paralegal  support  can  be  billed  as  a  disbursement  under  the 
lawyers’  tariff.  Some  certificate  lawyers  have  sought  an  increase  in  the  tariff  rate  for 
supervised  paralegals  on  the  basis  that  tasks  now  performed  by  lawyers  could  be  cost- 
effectively  assigned  to  paralegals  if  an  appropriate  rate  for  and  definition  of  paralegal  tasks 
could  be  arrived  at. 

Independent  paralegals  argue  that  they  offer  the  potential  for  cost-effective  legal  aid 
services  in  the  band  of  services  in  which  they  have  legal  standing.  However,  repeated  and 
strongly  articulated  concerns  about  governance,  accountability,  quality,  liability,  and 
compensation  continue  to  constrain  any  movement  toward  normalizing  the  status  of 
independent  paralegals.  Legitimate  concerns  about  the  particular  vulnerability  of  legal  aid 
clients  to  unregulated  professional  services  render  the  inclusion  of  independent  paralegals 
unrealistic  as  an  option  for  program  design  at  the  present  time. 

Staff  paralegals  are  employed  in  several  capacities  within  the  Ontario  Legal  Aid  Plan  at 
present.  Two  staff  offices,  a  pilot  focusing  on  refugee  law  and  an  office  for  uncontested 
divorces,  employ  paralegals  who  are  supervised  by  lawyers.  The  Divorce  Law  Office  appears 
to  offer  an  interesting  and  potentially  cost-effective  use  of  paralegals.  The  field  of  uncontested 
divorce  was  identified  as  a  series  of  repetitive,  paper-driven  legal  tasks  which  could  be  carried 
out  by  non-lawyers  supervised  by  lawyers.  The  staffing  ratio  was  2:1  in  favour  of  paralegals. 
Although  originally  established  as  a  pilot  project,  the  office  is  now  the  sole  source  of  legal  aid 
for  uncontested  divorces  and  serves  the  entire  province  by  means  of  electronic  linkages  to 
court  offices. 

The  staff  of  several  of  the  original  community  legal  clinics  were  composed  solely  or 
primarily  of  non-lawyer  advocates,  or  community  legal  workers.  Virtually  all  clinics  continue 
to  employ  community  legal  workers  (CLWs)  to  meet  a  variety  of  client  needs.  The  work  of 
CLWs  is  supervised  by  clinic  staff  lawyers.  The  breadth  of  work  for  CLWs  is  greater  than  that 
permitted  for  other  supervised  paralegals  under  the  law  society’s  Rules  of  Professional 
Conduct,  a  recognition  of  the  value  of  CLWs,  to  the  legal  work  of  clinics  and  to  the  clinic 
system’s  policies  respecting  quality  of  service.  CLW  responsibilities  vary  across  the  system 
depending  on  the  staffing  components  and  work  priorities  of  clinics,  but  usually  focus  on 
interviewing  clients,  giving  summary  legal  advice,  preparing  clients  and  witnesses  for 
hearings,  and  representing  clients  in  courts  and  before  tribunals  where  paralegals  have 
standing.  Most  CLWs  specialize  in  one  or  two  areas  of  law,  such  as  workers’  compensation  or 
tenant-landlord  disputes,  and  many  are  recognized  as  experts  in  that  field  of  specialization. 
They  also  create  and  deliver  a  variety  of  public  legal  education  materials  on  legal  rights  and 
responsibilities  and  conduct  a  range  of  other  community-  and  client-oriented  activities 
promoting  the  legal  welfare  of  low-income  client  groups  or  individuals. 

Several  jurisdictions  in  Canada  use  native  courtworkers  to  serve  native  people  facing 
criminal  charges.  In  Ontario,  the  Nishnawbi-Aski  Legal  Services  Corporation  employs  native 
community  legal  workers  to  enhance  its  native  law  services.  There  are  also  a  number  of  native 
court  worker  programs  throughout  Ontario.  In  1987  Legal  Aid  Manitoba  (LAM)  began  a 
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project  in  northern  Manitoba  utilizing  native  paralegals  to  work  in  teams  with  lawyers  to 
deliver  civil  and  criminal  legal  aid  in  remote,  largely  aboriginal  communities  served  by  circuit 
courts.  It  was  found  to  enhance  access  to  legal  services  in  the  remote  north.  Tasks  performed 
by  the  native  paralegals  included  interviewing  clients  and  operating  drop-in  clinics  to  provide 
initial  advice  and  make  referrals  to  LAM. 

Fort  Nelson,  British  Columbia,  set  up  a  pilot  project  in  1990  using  a  supervised  paralegal 
to  provide  much  of  the  community’s  legal  aid  services.  The  paralegal  undertook  such  tasks  as 
intake,  problem  definition,  summary  advice,  drafting  letters  on  behalf  of  clients,  referrals,  and 
public  legal  education  activities.  The  project  was  successful  in  enhancing  access  to  legal  aid 
services,  particularly  for  women  in  civil  matters. 

(b)  Law  Students 

Law  students  have  traditionally  played  innovative  roles  in  augmenting  professional  and 
voluntary  legal  services.  There  are  numerous  examples  of  supervised  poverty  law  clinics, 
student  law  societies,  legal  services  to  injured  workers  or  immigrants,  legal  advice  bureaus, 
and  small  claims  court  advisory  clinics  in  which  law  students  contribute  to  the  delivery  of  legal 
advice  and  representation  throughout  North  America  and  Europe. 

In  Ontario,  law  students  have  had  a  role  in  the  delivery  of  legal  aid  in  Ontario  virtually 
since  its  inception.  All  six  law  schools  host  student  law  societies  offering  legal  advice  and 
representation  in  various  minor  and  routine  matters  where  they  have  the  same  standing  as 
paralegals.  In  addition,  in  three  community  legal  clinics  legal  services  are  provided  by  students 
under  the  supervision  of  staff  lawyers  as  part  of  integrated  public  service/legal  education 
programs.  Many  of  the  creative  advances  in  legal  aid  in  Ontario  are  the  result  of  the  initiative 
of  law  students.  These  include  the  creation  of  Community  Legal  Education  Ontario,  a  clinic 
devoted  to  the  coordination  of  poverty  legal  education  materials  for  the  clinic  system.  This 
facility  has  provided  expertise  to  the  judiciary  and  to  the  government  in  designing  legal 
education  programs  to  support  new  public  policy  initiatives. 

To  date,  law  students  have  been  limited  in  their  legal  aid  involvement  to  student  clinics  or 
community  agencies.  In  part,  this  is  a  function  of  their  other  academic  commitments  and  the 
inevitable  turnover  from  year  to  year  as  they  move  through  the  law  school  system. 
Nonetheless,  there  are  other  potential  opportunities  that  could  arise  from  the  adoption  of  a 
broader  range  of  delivery  models.  For  example,  a  private  law  firm’s  bid  on  a  legal  aid  service 
contract  could  propose  a  model  in  which  lawyer-supervised  law  students  would  be  part  of  the 
legal  team,  focusing  on  the  less  complex  cases  in  the  package.  Law  schools  may  be  prepared 
to  enter  into  service/educational  relationships  with  law  firms  who  were  willing  and  able  to 
meet  appropriate  standards  in  order  to  offer  students  a  wider  range  of  academic  alternatives. 
At  the  same  time,  the  result  may  be  more  services  within  the  limited  funds  made  available  to 
the  legal  aid  program. 

Although  limited  by  a  split  funding  and  accountability  relationship  between  the  Law 
Society’s  Legal  Aid  and  Clinic  Funding  Committees  and  diverse  service  priorities  among  the 
host  law  schools,  law  students  have  demonstrated  significant  commitment  and  capacity  to 
perform  legal  aid  services.  There  is  greater  potential  for  law  students  to  be  an  effective  part  of 
a  legal  aid  system  which  takes  advantage  of  and  coordinates  all  available  resources  without 
detracting  from,  and  perhaps  enhancing,  the  educational  priorities  of  law  schools. 
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(c)  Duty  Counsel 

A  duty  counsel,  either  a  staff  lawyer  or  a  private  practitioner  retained  on  a  per  hour  or  per 
diem  basis,  provides  immediate  legal  assistance  to  a  client  who  does  not  have  a  lawyer  present 
in  court.  The  purpose  of  having  a  duty  counsel  present  is  to  protect  the  individual’s  legal 
rights,  especially  at  the  outset  of  court  proceedings,  when  he  or  she  may  not  have  had  an 
opportunity  to  hire  a  lawyer.  Duty  counsel  may  be  provided  in  both  civil  and  criminal 
contexts.  In  Ontario,  the  use  of  duty  counsel  has  been  an  all-purpose  response  to  numerous 
service  challenges  confronting  the  legal  aid  program. 

Family  law  duty  counsel  provide  summary  advice  in  family  courts,  which  includes 
referrals  to  private  bar  lawyers  or  the  certificate  program,  and  speaking  for  unrepresented 
litigants  in  court. 

Criminal  law  duty  counsel,  in  meeting  with  the  accused  prior  to  their  appearance  to  a 
charge,  perform  several  functions:  advice  about  courtroom  procedures  or  how  to  apply  for 
legal  aid;  representation  in  respect  of  adjournments  and  bail  hearings;  the  entering  of  a  guilty 
plea;  and  submissions  in  respect  of  a  sentence  where  a  guilty  plea  is  entered.  Duty  counsel  are 
also  called  upon  by  judges  to  speak  for  unrepresented  accused  persons  when  they  appear 
unable  to  represent  themselves. 

In  Metropolitan  Toronto  and  Durham  Region,  duty  counsel  are  staff  lawyers.  They  go  to 
all  “first  appearance”  provincial  courts  including  bail  courts.  Criminal  duty  counsel  also  attend 
at  penal  institutions  where  they  may  be  required  to  assist  in  areas  such  as  court  appeals, 
Advisory  Review  Board  hearings,  sentence  calculations,  mandatory  supervision,  and 
institutional  charges. 

In  various  communities,  private  practitioner  duty  counsel  regularly  attend  fixed  and 
advertised  appointments  at  legal  aid  offices,  community  centres,  and  shopping  centres  to 
provide  quick  advice  and  referrals. 

The  expanded  use  of  both  staff  and  private  practitioner  duty  counsel  has  been 
contemplated  from  time  to  time  because  the  model  offers  a  flexible  approach  (when  using  the 
private  bar)  and  is  less  costly  (fees  are  15  percent  lower  than  the  basic  hourly  tariff). 
However,  because  there  is  limited  time  for  the  preparation  or  interviewing  of  witnesses,  the 
potential  to  expand  while  ensuring  quality  of  service  has  limitations. 

In  Ontario,  duty  counsel  have  been  provided  to  all,  regardless  of  need.  However,  changes 
recently  approved  by  the  Law  Society  will  require  duty  counsel  to  administer  a  means  test 
before  providing  assistance  in  six  pilot  locations.  The  pilots  will  be  evaluated  to  determine  the 
cost-  and  time-effectiveness  of  eligibility  testing  and  the  effects  of  reduced  access  to  duty 
counsel  by  ineligible  persons  on  overall  court  clearance  rates. 

Legal  Aid  Manitoba  had  a  limited  duty  counsel  program  until  1994.  A  number  of 
problems  were  identified  which  made  it  difficult  for  duty  counsel  to  dispose  of  a  case,  thereby 
reducing  their  cost-effectiveness:  lack  of  time;  lack  of  continuity  of  representation;  the  large 
number  of  accused;  and  the  fact  that  the  mandate  of  duty  counsel  was  not  primarily  to  dispose 
of  cases.  LAM  piloted  an  expanded  duty  counsel  program  in  1994  with  more  lawyers 
supported  by  paralegals  and  articling  students,  with  improved  scheduling  to  ensure  continuity, 
with  greater  discretion  given  to  duty  counsel  to  dispose  of  a  matter  up  to  and  including 
conducting  a  trial.  These  changes  were  successful  and  the  expanded  program  was  made 
permanent. 
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(d)  Contracting 

Under  this  model,  of  which  there  are  only  a  few  examples,  a  contract  is  made  between  a 
legal  aid  administrator  and  usually  a  law  firm  to  provide  services  for  a  set  amount.  The 
contract  may  take  a  variety  of  forms.  The  contract  may  be  to  provide  a  set  of  services  to  an 
identifiable  group  of  clients  ( e.g .,  all  family  law  summary  advice  needs  within  a  defined 
geographic  area).  Alternatively,  a  contract  might  be  made  to  supply  for  a  range  of  legal 
services  for  a  defined  client  group.  The  contract  may  be  to  provide  representation  for  a 
specified  number  of  cases  for  a  fixed  amount  per  case,  or  provide  representation  at  an 
estimated  cost  per  case  until  the  contract  is  out  of  money,  or  provide  representation  in  all  types 
of  cases  in  the  locale  for  a  fixed  amount.  Interested  law  firms  are  invited  to  bid  for  the  contract 
through  a  tender  process.  To  date,  the  experience  with  contracting  and  franchising  is  extremely 
limited  in  Canada. 

Contracting  out  for  services  was  piloted  by  LAM  in  1992  in  an  effort  to  address  a  service 
gap  in  a  rural  and  sparsely  populated  area.  The  volume  of  legal  work  was  not  sufficient  to  set 
up  a  staff  office,  nor  were  private  bar  lawyers  willing  to  accept  legal  aid  cases.  The  project 
succeeded  in  contracting  with  local  lawyers  to  provide  duty  counsel  services,  thus  filling  the 
gap  in  service  delivery.  One  of  the  attractions  for  lawyers  who  would  not  otherwise  be  inclined 
to  undertake  legal  aid  cases  was  a  steady  and  guaranteed  supply  of  work. 

Several  years  ago,  LAM  also  began  to  contract  out  blocks  of  50  young  offenders  cases  to 
address  the  large  volume  of  legal  aid  applicants  that  accompanied  proclamation  of  the  Young 
Offenders  Act  and  the  mandatory  eligibility  for  legal  aid  requirement  under  section  1 1 .  LAM 
was  satisfied  that  because  the  cases  could  be  disposed  of  quickly,  they  could  be  dealt  with 
more  efficiently  and  at  a  lower  cost  by  law  firms  in  blocks  than  through  the  certificate 
program. 

The  Yukon  Territory  now  contracts  out  a  significant  portion  of  their  legal  aid  services  to 
assist  in  addressing  a  substantial  budget  cut. 

In  the  United  States,  contracts  are  occasionally  used  for  criminal  defence  work.  Contracts 
are  made  in  which  individual  attorneys,  bar  associations,  or  private  law  firms  agree  to  provide 
services  for  a  specified  amount.  The  contracts  can  be  awarded  by  a  judge,  public  defender,  or 
county  official. 

In  Ontario  several  years  ago,  the  Simcoe  Legal  Services  Clinic  proposed  to  pilot  a 
contracting  arrangement  with  the  legal  aid  plan  to  deliver  family  law  services  in  Simcoe 
County  courts  for  a  two-year  period.  Under  the  contract,  funds  would  have  been  transferred 
from  the  certificate  side  of  the  program  to  the  clinic  for  a  stipulated  amount  of  services.  The 
clinic,  which  serves  both  urban  and  rural  communities  through  a  head  office  and  four  satellite 
offices,  argued  that  there  was  a  shortage  of  private  bar  family  law  services  in  some  of  the 
communities  it  served  and  a  lack  of  social  service  agencies  to  assist  members  of  the  low- 
income  population.  Ultimately,  the  clinic  did  not  satisfy  the  legal  aid  plan  that  there  was  a  gap 
in  services  which  could  not  be  filled  by  the  fee-for-service  bar,  the  subsequently,  Simcoe  Legal 
Services  Clinic  developed  a  self-help  model  to  assist  clients  with  uncontested  divorces  through 
workshops  and  educational  publications.  In  addition,  the  Simcoe  clinic  entered  into  a  contract 
with  the  legal  aid  plan  to  perform  intake  services  for  legal  aid  applicants,  to  take  advantage  of 
the  five  client  access  points  offered  by  the  clinic. 

In  considering  the  contracting  out  of  legal  aid  services,  designers  of  legal  aid  programs 
must  measure  and  balance  several  factors.  First,  a  contract  covering  services  to  a  particular 
geographic  area  should  be  flexible  enough  to  provide  an  alternative  in  conflict  situations,  either 
with  co-accused  persons  in  criminal  cases  or  spouses  in  family  matters.  In  addition,  an 


554 


alternative  is  needed  simply  to  permit  a  change  in  counsel  in  cases  of  solicitor-client 
incompatibility  and  other  appropriate  circumstances.  It  may  be  worth  examining  whether  legal 
clinics  or  community  agencies,  both  with  high  visibility  and  ready  access  among  family  legal 
aid  clients,  could  be  effective  contract  providers  without  compromising  their  primary 
mandates. 

(e)  Assigned  Counsel 

Assigned  counsel  systems  are  used  in  many  cities  in.  the  United  States  to  deliver  criminal 
legal  aid.  The  key  difference  between  judicare  and  assigned  counsel  systems  is  the  so-called 
freedom  of  choice  of  counsel  accorded  to  clients  under  judicare. 

An  assigned  counsel  system  can  be  ad  hoc  or  structured.  Under  an  ad  hoc  system,  the 
court  determines  an  accused’s  eligibility  for  legal  aid  and  then  appoints  a  counsel  for  the 
accused.  Depending  on  local  practice,  the  judge  chooses  counsel  from  a  list  of  attorneys 
compiled  by  the  judiciary,  the  clerk  of  the  court,  or  the  local  bar  association.  Public-funded 
payments  for  assigned  counsel  are  generally  based  on  an  hourly  rate  or  block  fee  arrangement. 
There  has  been  criticism  of  the  failure  of  some  jurisdictions  to  assess  or  monitor  the  quality  of 
work  performed  by  counsel  who  are  assigned  to  the  accused  persons,  particularly  where  the 
remuneration  is  uncompetitive  with  private  counsel  rates.  Part  4  of  this  paper  discusses  some 
empirical  findings  on  assigned  counsel  from  a  wide-ranging  study  of  American  criminal  legal 
aid  models. 

In  the  more  structured  assigned  counsel  systems,  while  the  court  appoints  counsel  to 
represent  the  accused,  there  is  a  coordinated  approach  to  selecting  panel  members  and 
designating  case  assignments  in  an  attempt  to  ensure  a  competent  level  of  representation. 
Depending  on  local  practice,  a  lawyer  interested  in  serving  on  the  panel  can  be  asked  to 
identify  the  extent  of  his  or  her  criminal  defence  experience,  provide  references  for  established 
members  of  the  criminal  bar,  or  attend  training  sessions.  Generally,  the  work  of  assigned 
counsel  systems  is  distributed  widely  among  members  of  the  panel. 

(f)  Coaching  the  Client 

There  are  a  number  of  initiatives  being  used  in  various  jurisdictions  that  might  offer  some 
alternative  to  the  growing  gaps  in  fully  funded  advice  and  representation. 

(i)  Unbundled  Legal  Services  (or  Discrete  Task  Representation) 

Recently,  as  a  means  of  dealing  with  the  high  cost  of  legal  services,  there  has  been  a 
formalization  of  the  longstanding  process  of  the  lawyer  and  client  agreeing  to  divide 
responsibility  for  various  tasks  needed  to  further  the  client’s  case.  For  example,  if  the  client 
files  and  serves  documents,  the  fee  is  reduced.  Packages  or  kits  designed  by  lawyers  to  assist 
counsel  who  provide  “unbundled”  legal  services  are  available  for  purchase.  Clients  who  have 
some  degree  of  institutional  sophistication  or  related  experience  can  also  undertake  research 
and  preliminary  preparation  of  witnesses.  However,  the  more  difficult  and  time-consuming  the 
client  tasks  are,  the  greater  the  risk  that  the  interests  of  uninformed,  vulnerable,  or 
disadvantaged  clients,  many  of  whom  make  up  the  legal  aid  client  profile,  could  be 
compromised.  Ethical  questions  regarding  the  adequacy  of  support  by  the  lawyer  in  cases  of 
varying  complexity  can  frequently  arise. 
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(ii)  Peer  Counselling 

In  group  litigation  such  as  environmental  cases  or  building-wide  rent  review  hearings,  an 
organized  teaching  program  for  client  groups  is  possible.  This  may  be  supplemented  by  a 
distribution  of  tasks  among  the  group  (filing,  serving,  research,  planning,  speaking)  with  a 
professional  resource  person  remaining  available  for  advice  during  the  course  of  the 
proceedings.  This  has  long  been  practised  by  Ontario’s  legal  clinics  in  selected  cases  and 
carefully  controlled  circumstances  as  a  means  of  matching  inadequate  resources  to  poverty  law 
needs.  The  representation  is  often  linked  to  organizing  and  educational  support  with  the  goal  of 
equipping  the  group  to  take  more  or  total  responsibility  for  future  similar  legal  challenges. 

(iii)  Public  Legal  Education— Contributing  to  Self-Help 

Fewer  resources  and  changes  to  the  justice  system  pose  a  challenge  to  legal  aid.  A  passive 
approach  to  legal  education  and  information  is  less  and  less  acceptable.  In  fact,  a  proactive 
attitude  to  the  design  and  delivery  of  legal  education  could  help  to  bridge  the  service  gap  for 
some  legal  aid  clients.  In  various  jurisdictions  interactive  technology,  service  kiosks,  or  24- 
hour  telephone  summary  advice  lines  have  been  implemented.  Community  Legal  Education 
Ontario  recently  participated  in  a  multidisciplinary  committee  that  designed  a  self-help  guide 
and  documents  for  unrepresented  family  litigants  in  a  Toronto  family  courthouse. 

Another  local  example  of  integrated  consumer  legal  information  is  the  series  of  education 
seminars  provided  jointly  by  staff  and,  on  a  pro  bono  basis,  by  family  lawyers  for  litigants 
considering  mediation  at  the  Hamilton,  Ontario  Unified  Family  Court.  The  impetus  for  this 
program  was  the  concern  that  women  could  be  at  risk  if  they  made  an  uninformed  choice  in 
favour  of  mediation.  Similar  programs  have  been  extended  to  the  new  unified  family  court 
sites  in  Ontario. 

The  problem  of  unrepresented  or  under-represented  litigants  is  growing  as  a  result  of  legal 
aid  cutbacks,  welfare  cuts,  and  a  variety  of  other  economic  and  social  factors.  This  problem 
may  be  exacerbated  by  the  federal  government’s  amendments  to  the  Divorce  Act  and 
companion  provincial  statutes  establishing  new  remedies  as  part  of  child  support  guidelines. 
Funds  available  to  assist  with  the  costs  of  transition,  including  a  large  number  of  applications 
to  vary  support  orders,  will  be  inadequate  to  provide  legal  aid  representation  to  all  who  request 
it.  Creative  alternative  solutions  are  required  to  meet  the  needs  of  these  clients.  Creative  public 
legal  education  initiatives  that  are  integrated  with  the  range  of  justice  services  supporting  the 
implementation  of  the  guidelines  may  be  part  of  the  solution. 

(g)  Citizens’  Advice  Bureaux  (C ABx) 

Britain  has  an  established  network  of  Citizens  Advice  Bureaux  (CABx),  whose  mandate  is 
to  provide  free,  confidential,  and  impartial  information  and  advice  to  clients  about  their  rights 
and  responsibilities,  and  to  influence  the  development  of  social  policies  and  services  both 
locally  and  nationally. 

Originally  established  during  World  War  II,  then  neglected  for  a  time,  CABx  re¬ 
established  themselves  between  the  mid-1960s  and  mid-1980s  and  their  numbers  grew 
substantially.  There  are  now  more  than  1000  CABx,  including  709  main  bureaus,  209 
extension  bureaus  and  395  other  advice  sessions.  CABx  are  located  throughout  England, 
Wales,  and  Northern  Ireland.  Financed  by  local  governments  in  conjunction  with  other  social 
service  agencies,  CABx  are  staffed  by  trained,  non-lawyer  volunteers  who  provide  summary 
legal  advice  to  individuals,  particularly  in  areas  such  as  social  security,  consumer,  housing, 
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family,  employment,  and  health  law.  They  also  provide  information,  recommend  specific 
courses  of  action,  and  refer  clients  to  specialists. 

(h)  Prepaid  Legal  Services 

Prepaid  legal  services  plans  involve  the  payment  in  advance  of  fees  or  premiums  in  return 
for  future  legal  services.  They  may  be  purchased  by  individuals  from  commercial  providers  or 
established  by  any  group  or  by  an  employer  as  an  employment  benefit. 

The  coverage  provided  by  prepaid  legal  services  plans  varies  widely,  but  tends  to  focus  on 
summary  legal  advice,  wills  and  estate  administration,  and  home  purchases  and  sales.  More 
comprehensive  plans  may  include  coverage  for  family  matters,  representation  in  court  or 
tribunals  (but  generally  not  major  litigation),  personal  injury,  consumer  and  debtor  matters, 
and,  to  a  very  limited  extent,  criminal  matters. 

In  the  1970s  and  1980s,  much  was  written  about  the  value  of  prepaid  legal  services  plans 
in  enhancing  the  access  of  middie-and  lower-income  earners  to  the  justice  system.  However, 
the  concept  of  prepaid  legal  services  has  been  slow  to  catch  on  in  Canada,  despite  a  degree  of 
penetration  in  the  United  States.  Traditionally,  the  primary  obstacles  have  been  low  public  and 
union  demand,  uncertain  treatment  by  insurance  regulators,  unfavourable  taxation  status,  and 
opposition  by  the  legal  profession. 

In  Ontario,  a  few  prepaid  legal  services  plans  are  offered  by  employers.  These  have  been 
set  up  through  the  collective  bargaining  process.  The  largest  is  operated  by  the  Canadian  Auto 
Workers.  Set  up  in  1985,  it  covers  approximately  200,000  people  across  Canada  (including 
CAW  members,  their  spouses,  and  dependents).  There  are  a  handful  of  other  smaller 
union/employer  plans.  Entrepreneurs  and  insurance  companies  have  entered  the  prepaid  legal 
services  market  with  limited  success.  The  general  public  is  largely  unfamiliar  with  the  concept. 

Prepaid  legal  services  offer  limited  scope  for  enhancing  access  to  legal  services  for  the 
poor,  who  neither  have  the  funds  to  buy  individual  plans  nor  are  likely  to  be  covered  by  an 
employment  plan.  In  addition,  the  areas  covered  by  prepaid  legal  services  plans  are  not 
traditionally  priorities  for  poor  people. 

The  growth  of  prepaid  legal  services  plans  might  have  some  limited  impact  on  reducing 
the  demand  for  legal  aid  by  the  so-called  “working  poor”.  For  example,  most  union/employer 
plans  cover  laid-off  employees.  Therefore,  during  an  economic  recession,  laid-off  employees 
with  prepaid  legal  services  plans  would  not  need  to  turn  to  legal  aid  for  assistance.  There  are 
no  statistics  currently  available  to  support  this  claim. 

Some  of  the  concepts  of  prepaid  legal  services— broad  access  within  a  defined  group;  a 
range  of  defined,  priorized  services;  efforts  at  institutional  cost  efficiency;  and  the  provision  of 
information  about  legal  rights  and  remedies— are  reflected  in  the  staff  office  and  community 
clinic  models  of  legal  aid  services. 

(i)  Contingency  Fees 

The  traditional  method  by  which  lawyers  are  paid  for  their  services  in  civil  actions  is  an 
hourly  rate  which  is  payable  to  the  lawyer  whether  or  not  the  action  succeeds.  Under  a 
contingency  fee  arrangement,  a  lawyer  accepts  a  client’s  case  on  the  basis  that  the  lawyer  is 
paid  only  if  the  case  succeeds.  The  lawyer  bears  the  risk  of  the  litigation  in  return  for  a  share 
of  the  client’s  settlement  or  a  court  award. 

Contingency  fees  are  allowed  throughout  the  United  States  and  in  every  province  except 
Ontario,  where  they  are  prohibited  by  section  28  of  the  Solicitors  Act.  A  form  of  contingency 
fee  arrangement  is  permitted  under  Ontario’s  1992  Class  Proceedings  Act ,  which  allows 
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lawyers  to  enter  into  written  agreements  with  their  clients  for  payment  only  in  the  event  of 
success.  The  Law  Society  of  Upper  Canada  and  the  Canadian  Bar  Association  are  both  in 
favour  of  allowing  contingency  fees  for  all  proceedings  except  in  family  and  criminal  matters. 

Contingency  fee  arrangements  are  of  practical  value  only  where  a  plaintiff  is  claiming 
monetary  relief.  Even  when  legal  aid  was  available  in  Ontario  for  such  civil  claims  as 
wrongful  dismissal,  personal  injury,  consumer  and  commercial  litigation,  debt  collection,  real 
estate,  and  estates  matters,  contingency  fees  offered  only  a  very  limited  practical  alternative  to 
legal  aid  because  of  the  relatively  small  amounts  of  money  at  stake. 

4.  REVIEW  OF  RESEARCH  INTO  DELIVERY  MODELS 

This  paper  turns  now  to  a  discussion  of  the  findings  and  conclusions  of  the  existing 
literature  and  research  on  the  primary  delivery  models.  The  literature  on  the  subject  of  legal 
aid  models  is  extensive,  although  the  bulk  of  it  focuses  on  the  fundamental  questions  of  relative 
cost  and  quality.  It  is  neither  possible  nor  useful  for  the  purposes  of  this  review  to  report  in 
detail  on  all  that  has  been  written  on  the  topic.  The  focus  here  is  on  materials  that  appear  to 
offer  the  most  cogent  and  relevant  analysis  given  the  mandate  of  the  Legal  Aid  Review.  A 
bibliography  is  attached  containing  a  more  expansive  list  of  materials  on  the  topic. 

(a)  The  Literature  on  Legal  Aid  Delivery  Models 

Over  the  past  20  years,  the  topic  of  legal  aid  delivery  systems  has  been  the  subject  of 
extensive  debate.  The  United  States,  Great  Britain,  Australia,  New  Zealand,  and  most 
Canadian  jurisdictions  have  all  produced  or  been  the  subject  of  numerous  reports  and  critiques 
of  different  delivery  models  or  studies  of  delivery  models  or  evaluations  of  studies  of  delivery 
models. 

To  a  great  extent  that  debate  has  been  about  whether  a  staff  system  or  a  judicare  system  is 
better  or  cheaper.  The  vigour  and  durability  of  this  debate  is  probably  rooted  in  the  quite 
profound  and  divergent  judgments  that  were  made  in  each  Canadian  province  or  territory  in 
the  1960s  and  1970s  when  government-funded  legal  aid  was  being  introduced  in  Canada,  about 
whether  to  adopt  an  American  public  defender  model  or  a  British  style  judicare  model  of 
delivery. 

Ontario  was  the  first  province  to  establish  a  publicly  funded  legal  aid  plan.  A  joint  Law 
Society-government  committee  conducted  consultation  meetings,  carried  out  a  study  of  the 
issues  and  options,  and  made  visits  to  both  Washington  and  London.  Based  on  the  committee 
findings  the  provincial  government  decided  to  formalize  the  unfunded  program  that  its  legal 
profession  had  developed  and  operated,  using  primarily  volunteer  lawyers,  for  years  before 
government  entered  the  legal  aid  field.1 

Ontario’s  legal  aid  plan,  established  in  1967,  was  conceived  of  as  a  plan  in  which  the 
client  of  legal  aid  could  gain  access  to  the  same  lawyers,  and  thus  the  same  quality  of  service, 
as  one  who  could  pay  fees  from  private  means.  The  leading  criminal  counsel  of  the  day  were 
active  service  providers.  Even  today  many  senior  members  of  the  profession  take  legal  aid 
certificates,  sit  on  local  appeal  committees,  and  act  as  members  of  the  governing  and  operating 
committees  responsible  for  the  administration  of  the  legal  aid  plan.  In  no  other  jurisdiction  in 
Canada,  and  probably  nowhere  in  North  America,  has  there  been  a  comparable  commitment  to 
legal  aid  by  the  legal  profession. 
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The  Report  of  the  Joint  Committee  on  Legal  Aid  (Toronto:  1967). 
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Despite  beginning  with  a  pure  judicare  plan,  some  significant  pressure  for  a  non-fee-for- 
service  response  to  the  legal  needs  of  low-income  people  in  Ontario  began  to  manifest  itself  at 
an  early  stage.  The  use  of  staff  lawyers  and  staff  community  legal  workers  in  legal  clinics  to 
deliver  poverty  law  services  started  began  after  the  legal  aid  plan  itself  and  was  endorsed  by 
Mr.  Justice  Osier  in  1974. 2  Among  other  initiatives,  this  led  to  the  incorporation  of  clinics  into 
the  Ontario  Legal  Aid  Plan.  Subsequently  full-time  staff  criminal  duty  counsel  offices  were 
established  at  Old  City  Hall  in  Toronto  and  later  in  Oshawa.  Despite  these  early  and 
continuing  staff  model  incursions,  Ontario  has  remained  predominantly  a  judicare  system  for 
the  traditional  legal  aid  fields  of  criminal  and  family  law  and,  more  recently,  for  refugee 
cases. 

Elsewhere  in  Canada,  provincial  governments  went  in  other  directions.  Several 
implemented  mixed  staff-judicare  programs  of  which  Quebec  is  an  example.  Other  provinces 
quickly  adopted  models  in  which  staff-delivered  services  dominated,  either  initially  or  shortly 
after  the  inception  of  legal  aid  programs.  Saskatchewan  is  the  most  often  mentioned  example 
of  a  province  with  a  longstanding  public  defender  system. 

The  debate  between  judicare  and  public  defender  adherents  has  continued  throughout  the 
1970s,  1980s  and  into  the  1990s.  The  reasons  for  the  debate  are  varied.  They  include  but  are 
not  limited  to  the  interest  of  academics,  policy-makers,  and  service  providers  in  the  betterment 
of  services;  the  philosophical  beliefs  that  a  system  centred  on  the  private  bar  is  better  able  to 
ensure  the  integrity  of  individual  rights  in  the  face  of  state  prosecution  power;  the  economic 
interests  of  service  providers  on  both  sides  of  the  debate;  and  the  interests  of  governments  in 
the  efficient  expenditure  and  fair  distribution  of  public  funds. 

Recently,  the  discussion  about  the  preferable  legal  aid  model  has  refocused  on  a  more 
productive  note.  A  more  thoughtful  question  is  now  being  posed,  which  could  be  summarized 
in  this  way:  What  is  the  most  effective  and  efficient  array  of  legal  aid  delivery  models,  within 
the  amount  of  funding  available,  to  best  meet  the  legal  needs  of  the  poor  in  a  particular 
jurisdiction?  While  some  of  the  relevant  written  and  supporting  research  material  points  toward 
this  more  constructive  approach,  too  much  of  the  Canadian  research  has  attempted  to  establish 
the  relative  merits  of  purely  judicare  versus  purely  staff  systems. 

The  literature  falls  into  several  categories:  empirical  findings  from  controlled, 
comparative,  empirical  studies;  evaluations  of  single-jurisdiction  legal  aid  programs  done  to 
comply  with  federal-provincial  cost-sharing  agreements;  reviews  summarizing  and  interpreting 
the  Canadian  empirical  data;  and  various  articles  discussing  the  advantages  and  limitations  of 
one  delivery  mode  or  another.  In  identifying  the  models  of  legal  aid  delivery  which  might 
work  best  for  Ontario,  the  usefulness  of  these  studies  varies.  An  appendix  to  this  paper 
discusses  in  some  detail  the  key  studies.  Set  out  immediately  below  is  a  summary  of  research 
studies  that  may  be  useful  in  assessing  delivery  models  for  Ontario’s  needs  and  characteristics. 

(i)  Empirical  Data  from  Controlled  Comparative  Studies 

The  best  known  and  most  referenced  set  of  findings  on  legal  aid  models  arose  from  a 
controlled,  comparative,  empirically  based,  experimental  public  defender  project  in  Burnaby, 
B.C.  completed  in  1981. 3  The  project  compared  the  criminal  defence  work  of  a  staff  office 


The  Hon.  John  H.  Osier,  Chair,  Report  of  the  Task  Force  on  Legal  Aid  (Toronto:  Ministry  of  the  Attorney 
General,  1975). 

See  Patricia  L.  Brantingham,  The  Burnaby,  British  Columbia  Experimental  Public  Defenders  Project:  An 
Evaluation  Report  (Ottawa:  Department  of  Justice,  1981)  [hereinafter  Burnaby  Project ]. 
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and  randomly  selected  cases  handled  by  judicare  offices  for  a  two-year  period— 1979  and 
1980. 

All  subsequent  Canadian  research  and  writings  on  this  topic  have  had  to  contend  with  the 
findings  of  this  one  small  but  significant  study.  In  brief,  Burnaby  found  that  the  costs  of  the 
staff  office  and  the  judicare  program  were  the  same.  The  quality  of  work  as  measured  by  the 
respective  conviction  rates  was  the  same.  Clients  were  satisfied  with  both  models.  The  only 
significant  statistical  difference  was  that  staff  office  clients  received  fewer  and  shorter 
sentences  of  incarceration.  While  this  would  have  little  impact  on  legal  aid  costs,  it  could  be 
meaningful  for  the  broader  justice  system  in  terms  of,  for  example,  corrections  costs. 

While  the  findings  of  the  Burnaby  Project  are  useful  in  exploring  the  advantages  and 
disadvantages  of  the  staff  and  judicare  models,  it  must  be  recognized  that  there  are  some 
important  differences  in  contexts.  First,  the  study  was  completed  on  a  small  scale  (the  staff 
office  had  only  three  lawyers)  and  was  carried  out  in  British  Columbia,  a  province  with  its 
own  political,  judicial,  legal,  and  legal  aid  culture  and  demographics.  A  practical  factor  not  to 
be  ignored  is  the  differences  then  and  since  between  the  tariffs  and  salaries  paid  in  British 
Coumbia  and  Ontario.  We  are  also  nearly  two  decades  removed  from  the  time  at  which  the 
data  was  collected.  The  justice  system  has  changed  in  some  fundamental  ways.  For  example, 
the  Canadian  Charter  of  Rights  and  Freedoms  was  not  then  in  effect.  The  Charter  has  had  a 
profound  impact  on  the  practice  of  criminal  law,  the  nature  of  criminal  prosecutions  and 
defence,  the  need  for  legal  aid,  and  the  mechanisms  by  which  legal  aid  is  administered.  The 
Burnaby  study  focused  on  adult  criminal  legal  aid  to  the  exclusion  of  family  and  civil  cases. 
These  observations  are  not  meant  to  discount  the  findings  of  the  project,  but  they  should  be 
borne  in  mind  when  considering  the  implications  for  Ontario’s  legal  aid  system. 

Recognizing  that  there  are  significant  distinctions  between  Canadian  and  American  legal 
aid  contexts,  it  is  worth  exploring  two  comparative  U.S.  studies  on  legal  aid  service  delivery. 

The  first  was  completed  by  the  U.S.  Legal  Services  Corporation  in  June  1980,  the  same 
year  as  the  Burnaby  study.  The  Delivery  Systems  Study 4  was  the  result  of  five  years  of 
empirical  investigation  of  the  potential  of  various  delivery  systems  for  civil  legal  aid  services.5 
The  Legal  Services  Corporation  funded  a  series  of  demonstration  models  which  represented 
several  models  of  service  delivery  including  judicare  and  staff  office  models.  The  study 
demonstrated  that  there  was  no  particular  model  that  had  a  performance  or  cost  advantage  over 
the  others  except  in  one  area.  Staff  offices  had  a  larger  systemic  impact  on  poverty  than  other 
models.  Judicare  had  the  least  impact.  While  the  precise  findings  may  not  be  directly 
transferable  to  the  Ontario  situation  because  of  differences  in  the  legal  aid  culture  and  justice 
system  structures,  the  results  of  the  study  are  relevant  because  they  are  empirically  based  and 
compare  different  models  across  varied  jurisdictions,  something  no  Canadian  study  has  done. 
The  Legal  Services  Corporation  report  is  also  the  primary  empirical  study  on  civil  legal  aid,  a 
significant  factor  in  the  Ontario  review,  when  so  much  of  the  literature  focuses  on  criminal 
legal  aid. 

The  second  American  study  is  more  recent.  In  1992  a  report  was  published  by  the 
National  Center  for  State  Courts  entitled  Indigent  Defenders:  Get  the  Job  Well  Done  and  Done 


U.S.,  Legal  Services  Corporation,  The  Delivery  Systems  Study:  A  Policy  Report  to  the  Congress  and  the 
President  of  the  United  States  (Washington,  D.C.:  1980)  [hereinafter  The  Delivery  Systems  Study]. 
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Well.6  This  report  documents  the  results  of  an  evaluation  of  felony  dispositions  in  nine  state 
general  jurisdiction  trial  courts,  comparing  the  defence  work  by  three  types  of  legal  aid 
lawyers  (public  defenders,  assigned  counsel,  and  contract  attorneys)  to  the  work  of  privately 
retained  criminal  lawyers.  The  key  comparative  measurements  were  timeliness,  performance, 
and  costs  compared  to  prosecution  offices.  The  study  demonstrated  similar  results  for  all 
models  in  terms  of  speed  of  disposition,  outcomes,  and  results.7  Once  again,  it  is  important  to 
observe  that  the  American  legal  aid  and  justice  systems  are  substantively  different  from 
Canada’s.  That  said,  because  of  its  comparative  methodology  and  wide  demographic,  cultural, 
and  geographical  scope,  the  study  generated  results  worth  considering  in  Ontario. 

The  second  Canadian  example  of  a  controlled,  comparative,  empirically  based  study  is  the 
Alberta  Evaluation  of  the  Staff  Lawyer  Pilot  Project ,8  a  comparison  of  young  offenders  legal 
aid  delivered  by  staff  offices  in  Edmonton  and  Calgary  to  judicare  services  for  youth  in  those 
cities.  Legal  aid  and  government  officials  were  satisfied  with  the  performance  of  the  staff 
lawyers  and  youth  caseworkers,  particularly  the  ability  of  staff  duty  counsel  to  “clear”  a 
higher  percentage  of  matters  early  in  the  process,  without  apparent  need  to  refer  those  matters 
for  full-cost  legal  aid  services.  Significant  cost  savings  were  identified  from  this  high  staff 
clearance  rate  although,  as  is  discussed  in  more  detail  in  the  appendix,  there  are 
methodological  questions  which  should  be  probed  more  deeply  than  is  possible  here.  As  well, 
the  evaluators  clearly  stated  a  number  of  fundamental  conditions  required  to  sustain  savings  at 
the  recorded  level.  An  ongoing  assessment  of  the  performance  of  these  projects  would  be 
useful,  should  they  continue  beyond  their  term,  which  was  originally  scheduled  to  expire  in 
1997. 


(is)  Evaluations  to  Comply  with  Federal-Provincial  Cost-Sharing  Agreements 

The  first  period  of  federal  cost  sharing  of  legal  aid  began  in  1973-74.  A  series  of 
evaluations  were  carried  out  to  comply  with  a  condition  of  the  federal-provincial  cost-sharing 
agreements.  Almost  every  province  has,  jointly  with  the  federal  government,  completed  a 
study  of  its  legal  aid  delivery  system.9  These  studies  have  examined  legal  aid  services  in  terms 
of  cost,  quality,  case  outcome,  and  various  other  criteria. 

These  reviews  have  undoubtedly  provided  useful  information  for  the  provinces,  territories, 
and  the  legal  aid  programs  that  were  under  review.  However,  the  use  of  these  reports  as 
research  guides  in  the  context  of  the  Ontario  legal  aid  system  should  be  used  with  caution 
because  all  of  them  were  designed  simply  to  look  at  the  state  of  legal  aid  in  each  province  and 
were  never  structured  to  provide  a  basis  for  comparison  between  jurisdictions.  As  well,  the 
organization  of  legal  aid  and  courts  in  Ontario  is  different  from  that  in  other  provinces,  so  the 
context  within  which  findings  were  made  in  other  jurisdictions  may  not  necessarily  apply  to 
Ontario’s  legal  aid  delivery  system.  Finally,  the  differences  between  the  size,  distribution,  and 
make-up  of  the  population  of  Ontario  and  those  of  other  provinces  raises  questions  as  to  the 
applicability  of  the  various  findings  to  Ontario’s  present  demographics. 


Roger  A.  Hanson  et  al..  Indigent  Defenders:  Get  the  Job  Well  Done  and  Done  Well  (Williamsburg,  Va.:  National 
Center  for  State  Courts,  May  1992)  (submitted  to  the  State  Justice  Institute)  [hereinafter  Indigent  Defenders]. 

Ibid.,  at  3. 

RPM  Planning  Associates  Limited,  Evaluation  of  the  Staff  Lawyer  Pilot  Project  (Edmonton:  Legal  Aid  Society  of 
Alberta,  19%)  [hereinafter  Alberta  Youth  Offices  Evaluation]. 
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As  other  Canadian  provinces  completed  their  joint  federal-provincial  reviews  arising  from 
cost-sharing  agreements,  Ontario  followed  suit  with  a  1988  study  reviewing  the  certificate 
component  of  the  Ontario  Legal  Aid  Plan.10  The  report  was  completed  by  Abt  Associates 
under  contract  with  the  Ministry  of  the  Attorney  General  and  the  Bureau  of  Review  of  the 
federal  Department  of  Justice.  Although  the  study  conducted  some  original  research  into 
access,  quality,  and  eligibility  issues,  there  was  no  comparative  sampling  of  cost  and  quality 
between  staff  and  judicare  models. 

One  commentator  notes  that  Nova  Scotia  and  Ontario  responded  similarly  to  legal  aid 
evaluation  plans  set  out  for  the  provinces  by  the  federal  government.11  Both  provinces  wanted 
their  legal  aid  programs  evaluated  “as  is”  and  “not  against  a  hypothetical  alternative”.12  The 
Ontario  report  states  that  the  “review  was  only  asked  to  consider  the  provision  of  legal  services 
through  the  private  bar  and  not  to  either  consider  or  evaluate  the  seventy  clinics  funded  and 
managed  through  the  Clinic  Funding  Committee  of  the  Plan”.13 Since  clinics  focus  exclusively 
on  poverty  law  and  offer  a  range  of  legal  services  beyond  advice  and  representation,  no 
comparison  would  have  been  feasible.  The  exclusion  of  this  comparative  perspective  severely 
limits  the  use  of  the  Abt  Report  in  considering  legal  aid  delivery  systems  in  Ontario. 

Several  of  these  cost-sharing  reports  on  and  reviews  of  legal  aid  that  were  sponsored  by 
the  federal  Department  of  Justice  were  gathered  and  discussed  in  a  series  of  companion 
documents  under  the  umbrella  of  the  National  Review  of  Legal  Aid.14  These  reports  do  not 
generally  provide  new  research.  Rather,  they  summarize,  interpret,  and  report  on  the  findings 
that  have  been  made  by  the  various  studies  completed  in  each  province.  For  this  reason,  they 
serve  as  a  way  to  fmd  out  what  has  been  said  and  done  in  specific  provinces,  but  the 
transferability  of  conclusions  from  one  jurisdiction  to  another  is  limited. 

The  most  recent  document  produced  on  the  subject  of  legal  aid  in  Ontario  is  commonly 
known  as  the  Beck  Report.15  A  special  advisor,  Stanley  Beck,  was  retained  by  the  Ministry  of 
the  Attorney  General  to  advise  on  whether  the  Ontario  Legal  Aid  Plan  was  “capable  of 
managing  the  certificate  program  within  the  terms  of  the  Memorandum  of  Understanding 
entered  into  in  September  1994,  between  the  Government  of  Ontario  and  the  LSUC”.16 
Specifically,  the  Attorney  General  asked  the  Special  Advisor  to  make  recommendations  on 
whether  the  Plan  was  likely  to  be  able  to  operate  within  the  agreed-upon  budget.  Beck 
concluded  his  report  with  the  recommendation  that  the  legal  aid  plan  should  follow  the 
example  of  other  provinces  and  begin  to  experiment  with  a  number  of  delivery  models  over 


Abt  Associates  of  Canada,  Comprehensive  Review  and  Evaluation  of  the  Certificate  Component  of  the  Ontario 
Legal  Aid  Plan  (Toronto:  January  1991). 

Dale  H.  Poel,  “Cooperation  and  Conflict  in  the  Evaluation  of  Legal  Aid  Services  in  the  Canadian  Provinces”,  in 
Julian  V.  Roberts  and  Joe  Hudson,  eds..  Evaluating  Justice:  Canadian  Policies  and  Programs  (Toronto: 
Thompson  Educational  Publishing,  Inc.,  1993)  119. 

[bid.,  at  119. 

Abt  Associates,  supra,  note  10,  at  268. 

Canada,  Department  of  Justice,  National  Review  of  Legal  Aid  (Ottawa:  1994)  [hereinafter  NRLA];  Canada, 
Department  of  Justice,  Patterns  in  Legal  Aid,  2nd  ed.  (Ottawa:  1994)  [hereinafter  Patterns,  1994]; 
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the  three-year  term  of  the  memorandum.17  If  they  fail  to  do  so,  Beck  recommends  that  the 
government  take  up  that  challenge.  The  Ontario  government’s  desire  to  examine  these 
questions  in  the  present  formal  review  process  builds  on  that  recommendation. 

(iii)  Articles  Discussing  Delivery  Models 

Various  papers  have  been  written  that  discuss  the  advantages  and  disadvantages  of  certain 
delivery  models.  However,  they  do  so  with  little  reference  to  empirical  or  comparative  data. 
The  discussions  in  these  papers  are  useful  in  identifying  the  strengths  and  weaknesses  of 
various  legal  aid  delivery  models.  However,  much  of  this  information  is  amorphous  without 
some  grounding  in  a  comparative  framework.  Few  of  these  articles  are  placed  in  the  Ontario 
context. 

(b)  Discussion  of  Existing  Legal  Aid  Literature 

Taking  into  consideration  the  mandate  of  the  Legal  Aid  Review,  some  of  the  written 
materials  and  research  in  this  field  are  of  greater  relevance  than  others.  Relevance  depends  on 
such  factors  as  whether  the  source  originates  in  a  Canadian  jurisdiction,  whether  it  offers 
comparative  and  empirical  evidence  regarding  one  delivery  model  or  another,  and  whether  it 
covers  civil  and  family  legal  aid  cases  rather  than  focusing  on  criminal  legal  aid  delivery 
alone.  Literature  that  meets  these  characteristics  appears  worthy  of  a  more  detailed  description 
and  assessment,  and  this  follows  in  an  Appendix.  The  paper  now  turns  to  a  general  review  of 
the  literature  under  specific  headings. 

(i)  Discussion  under  Specific  Criteria 
a.  Costs 

Measuring  the  costs  of  different  legal  aid  delivery  models  is  often  problematic  because  of 
the  number  of  variables  involved.  The  Indigent  Defenders  study  sponsored  by  the  U.S. 
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National  Center  for  State  Courts  described  this  dilemma  well: 

Efforts  to  arrive  at  a  meaningful  cost  comparison  across  courts  or  on  a  cost  per  case  basis  are 
fraught  with  difficulties,  uncertainties  and  hazards.  Continued  research  along  these  lines,  in  fact,  is 
of  questionable  value  because  of  a  lack  of  a  relevant  standard  against  which  cost-per-case  can  be 
judged. 

Other  factors,  such  as  the  differing  referral  patterns,  the  client’s  freedom  to  choose 
counsel,  and  the  size  and  structure  of  the  tariff,  add  to  the  difficulty  of  comparing  costs 
between  jurisdictions. 

Many  of  the  Canadian  single-jurisdiction,  federal-provincial  legal  aid  studies  conclude  that 
the  staff  model  is  the  less  expensive  delivery  mode.  However,  most  of  the  controlled, 
comparative  studies  completed  in  both  Canada  and  the  United  States  conclude  that  there  is  no 
significant  difference  in  cost  between  a  staff  and  a  judicare  mode  of  delivery.21 
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Despite  these  contradictory  findings,  several  studies  argue  that  the  staff  model  should  have 
one  significant  advantage  over  the  judicare  model  in  terms  of  costs.  This  difference  is  the 
result  of  a  staff  lawyer’s  ability  to  specialize  in  legal  aid  cases.  Lawyers  who  accept  legal  aid 
certificates  for  the  most  part  also  have  paying  clients;  there  are  relatively  few  counsel  whose 
practice  is  made  up  exclusively  of  legal  aid  casework. 

Staff  lawyers,  at  least  in  the  field  of  criminal  law,  spend  each  day  dealing  with  legal  aid 
cases,  developing  close  relationships  with  the  Crown  attorneys  in  their  area.2"  As  a  result  of 
this  close  relationship,  staff  counsel  are  more  successful  plea  bargainers.23  The  Burnaby  study 
found  that  although  the  rate  of  guilty  outcomes  was  essentially  the  same  for  judicare  and  staff 
clients,  clients  of  the  staff  office  who  were  charged  with  only  one  offence  (which  represented 
about  half  the  sample)  went  to  jail  less  often  than  the  single-charge  judicare  clients.24  For  the 
clients  with  multiple  charges,  jail  results  were  similar.25  The  ability  of  staff  counsel  to 
negotiate  with  the  Crowns  at  an  early  stage  in  the  proceedings  can  lead  to  a  more  rapid 
disposal  of  cases.  Although  this  may  not  always  be  the  case,  the  cost  saving  achieved  through 
specialization  is  frequently  held  out  to  be  one  of  the  benefits  of  the  staff  model.  The  perceived 
benefits  of  the  staff  model’s  ability  to  specialize  will  be  discussed  further  below. 

If  close  relationships  are  relevant,  however,  it  may  be  that  judicare  lawyers  whose 
practice  is  devoted  to  criminal  law  would  produce  the  same  benefits.  On  that  basis,  the 
appropriate  comparison  would  not  be  between  staff  lawyers  and  judicare  lawyers  but  between 
staff  and  judicare  lawyers  who  specialize  in  criminal  law,  and  judicare  lawyers  whose  practice 
is  a  mix  of  criminal  and  other  matters.  There  may  be  further  subcategories  because,  in  smaller 
communities,  many  lawyers  are  considered  criminal  specialists  and  possess  solid,  professional 
relationships  with  Crown  attorneys  when  only  a  portion  of  their  practice  is  devoted  to  criminal 
law.  It  may  not  be  the  mode  of  payment  that  matters— by  the  year  or  by  the  case— but  the 
concentration  of  one’s  practice. 

Another  conceivable  ground  for  cost  differentials  flows  from  the  way  cases  are  assigned  to 
staff  lawyers,  based  on  the  assumption  that  the  public  defender  will  “staff’  a  specific 
courtroom,  act  as  duty  counsel  as  well  as  representing  individuals,  develop  a  rapport  with  the 
Crown  attorney  and  judge,  and  thereby  become  a  part  of  the  administration  of  the  criminal 
court.  Yet  even  this  cost  difference  would  flow  from  the  way  staff  are  assigned  work  rather 
than  the  way  they  are  paid.  On  the  other  hand,  this  may  well  not  be  true  and  will  not  be  true 
for  the  more  serious  and  expensive  cases  where  there  would  have  to  be  some  choice  of  counsel 
or  the  counsel  assigned  would  have  to  follow  the  case  to  whatever  court  it  goes. 

It  is  worth  stressing  that  Burnaby  dealt  only  with  the  most  routine  cases  in  which  volume 
might  be  expected  to  produce  efficiencies  (though  in  fact  it  did  not).  No  study  has  focused  on 
the  higher  end  of  the  range  of  offences  which  account  for  a  significant  portion  of  the  cost  of 


See  D.  Ewart  and  S.  Linden,  Background  Paper  on  the  Implications  of  the  Salaried  Defender  Concept  for  the 
Delivery  of  Criminal  Legal  Aid  Services  in  Ontario  (Toronto:  Ministry  of  the  Attorney  General,  1978),  at  19. 

See  NRLA,  supra,  note  14,  at  15,  and  Burnaby  Project,  supra,  note  3,  at  8. 

Burnaby  Project,  ibid.,  at  9. 

Based  on  this  finding,  the  study  went  on  to  conclude  that  for  every  single  charge  case  handled  by  judicare 
counsel,  correctional  costs  could  be  $200  higher  than  the  same  case  handled  by  staff  counsel.  However,  it  is 
important  to  note  that  this  cost  differential  may  be  less  when  one  factors  in  the  increased  probation  costs  for 
clients  who  did  not  receive  custodial  sentences. 
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legal  aid.  In  Ontario’s  recent  legal  aid  cost  control  plan,  implemented  on  April  2,  1996,  legal 
aid  for  the  low-end,  more  straightforward  cases  was  reduced.  Currently,  a  greater  proportion 
of  the  criminal  legal  aid  caseload  is  made  up  of  high-end,  more  complex  cases. 

Of  course,  there  are  places  in  which  the  demand  for  legal  aid  is  insufficient  to  sustain  full¬ 
time  staff.  In  small,  rural,  or  remote  communities,  a  judicare  capacity  may  always  prove  to  be 
less  costly. 

A  further  issue  relating  to  the  cost  of  delivery  models  is  predictability.  From  the  legal  aid 
administrator’s  perspective,  a  staff  model  may  be  easier  to  manage  because  it  can  hire  a  set 
number  of  lawyers  at  set  salaries  and  budget  accordingly.  However,  this  possibility  leads  to  the 
fear  that  when  cuts  to  government  spending  are  made  or  when  demand  for  legal  aid  increases, 
no  new  staff  counsel  will  be  hired,  caseloads  will  increase,  and  the  quality  of  representation 
will  suffer.  It  is  important  to  recognize  that  cuts  to  legal  aid  spending  may  have  dramatic 
effects  on  service  delivery  regardless  of  the  model  in  place;  clients  will  either  get  poor  service 
(if  staff  or  judicare  caseloads  rise  to  unmanageable  levels)  or  no  service  (if  tariffs  are  reduced 
to  a  level  which  causes  too  few  private  lawyers  to  accept  certificates). 

Factors  such  as  the  risk  of  salary  and  caseload  fluctuations  are  the  basis  of  the  caution 
expressed  by  the  authors  of  the  Alberta  Youth  Offices  Evaluation1  when  outlining  their 
conclusions  on  the  apparent  cost  savings  produced  by  staff  duty  counsel. 

Finally,  the  complexity  of  attempting  to  accurately  assess  the  costs  of  one  legal  aid 
delivery  model  over  another,  not  to  say  the  incidence  of  disagreement  among  evaluators 
regarding  the  results,  may  lead  one  to  consider  whether  there  might  be  a  more  productive  basis 
for  measuring  the  appropriate  and  necessary  level  of  expenditures  on  legal  aid.  One  option  for 
evaluating  criminal  legal  aid  would  be  to  measure  the  relative  costs  of  state-funded  defence 
work  against  those  allocated  to  state-funded  prosecutions.  This  is  the  approach  taken  in  the 
National  Center  for  State  Courts  study.  Its  methodology  demonstrated  across  nine  sites  that 
legal  aid  matched  up  reasonably  well  in  terms  of  compensation  but  that  prosecutors  had 
significantly  greater  access  to  investigators  and  expert  witnesses.  This  finding  might  be  the 
basis  for  a  more  balanced  and  more  practical  evaluation  of  criminal  legal  aid  costs  than  has 
been  attempted  previously  in  Canada. 

b.  Quality  of  Representation 

Generally,  the  findings  of  the  comparative  studies  demonstrate  that  there  is  little 
difference  in  the  quality  of  services  delivered  by  the  different  models.  However,  as  is  the  case 
with  costs,  qualitative  evaluations  of  delivery  models  are  extremely  difficult  to  conduct.  There 
are  many  variables  to  control  for.  First,  there  is  the  difficulty  of  determining  from  whose 
perspective  quality  will  be  measured— the  client,  other  lawyers,  judges,  legal  aid  managers, 
government,  or  funder.  Even  within  those  groups  there  may  be  variation  as  to  whether  an 
individual  believes  a  lawyer  provided  a  good  service  for  his  or  her  client. 

The  second  difficulty  is  determining  which  elements  of  service  will  be  used  to  measure 
quality.  Included  in  the  list  of  options  might  be  time  spent  per  case,  case  outcome,  whether  or 
not  the  client  received  a  custodial  sentence,  the  sophistication  of  legal  research  and  argument, 
the  impact  of  the  lawyers’  work  on  the  community  as  a  whole,  or  how  satisfied  the  client  was 
with  the  lawyers’  service.  Each  of  these  measurements  has  been  used  in  one  study  or  another, 
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but  the  lack  of  consistency  and  the  numerous  variables  make  any  conclusions  regarding  the 
quality  of  a  particular  delivery  model  questionable.  That  said,  the  results  documented  below  do 
reveal  some  indication  of  the  quality  of  service  afforded  by  different  delivery  models. 
However,  these  results  cannot  be  taken  as  conclusive. 

One  point  worth  making  that  suggests  a  benefit  which  staff  programs  have  over  judicare 
models  is  the  greater  potential  for  quality  control.  Given  that  the  majority  of  lawyers  who 
participate  in  judicare  schemes  do  so  on  a  part-time  basis  and  thus  the  numbers  are  large 
(5,000  to  6,000  throughout  Ontario),  establishing  and  enforcing  standards  of  quality  can  be  an 
onerous  task.  The  hierarchical,  employment-based  operations  of  staff  offices,  on  the  other 
hand,  lend  themselves  to  case  assignment  based  on  experience,  supervision,  performance 
review,  training  programs,  and  client  feedback. 

(1)  Case  Outcome 

Case  outcome  does  not  necessarily  reflect  quality  of  service,  but  is  often  used  as  one  of 
the  most  common  forms  of  measurement.  A  finding  of  guilt  or  innocence,  or  a  custodial  or 
non-custodial  sentence  does  not  lead  to  the  conclusion  that  a  lawyer  provided  good 
representation  to  a  client.  Too  many  other  variables  are  at  play. 

It  is  interesting  to  note  the  general  patterns  that  have  emerged  in  the  studies  completed. 
Almost  all  studies  conclude  that  although  the  rate  of  guilty  findings  are  the  same  for  both  staff 
and  judicare  clients,  staff  counsel  enter  more  guilty  pleas  at  an  early  stage  in  the  proceedings 
and  staff  clients  have  lower  incarceration  rates.  However,  the  Burnaby  authors  observed  that 
in  their  study  judicare  clients  received  significantly  more  absolute  discharges.30 

(2)  Continuity  of  Representation 

An  important  aspect  of  legal  representation  is  continuity.  Once  a  client  obtains  a  lawyer, 
the  possibility  that  the  solicitor-client  relationship  may  end  at  any  given  point  in  time  is  no 
greater  in  a  judicare  model  than  it  is  in  a  staff  model.  However,  the  point  at  which  the 
solicitor-client  relationship  may  begin  is  likely  to  be  earlier  with  a  staff  model.  The  experience 
of  both  the  Burnaby  and  Alberta  studies  was  that  staff  counsel  made  earlier  contact  with 
clients,  often  first  meeting  them  in  a  duty  counsel  role  and  then  working  with  them  through 
disposition.  Similarly,  it  was  found  that  staff  counsel  remained  with  their  clients  through 
different  stages  of  the  proceeding  more  often  than  judicare  counsel.31 

(3)  Time  Spent  by  Counsel  and  Specialization 

One  of  the  arguments  that  has  been  consistently  raised  in  legal  aid  delivery  studies  is  the 
perceived  greater  ability  of  staff  counsel  to  specialize  in  a  particular  field  of  law.  Clearly,  if 
staff  counsel  spend  all  their  time  doing  legal  aid  casework,  they  will  develop  an  expertise  in 
this  type  of  work.  There  may  be  poverty  law  aspects  to  crime  which  permit  a  lawyer’s 
specialized  expertise  to  produce  benefits  for  the  client  and  for  the  system.  Examples  include 


See  Burnaby  Project,  supra,  note  3,  at  8;  British  Columbia,  Ministry  of  the  Attorney  General,  Legal  Aid  Models: 
A  Comparison  of  Judicare  and  Staff  Systems  (Vancouver:  November  1991),  cited  in  Timothy  D.  Agg,  Review  of 
Legal  Services  in  British  Columbia  (Vancouver:  August  1992)  (report  prepared  for  the  B.C.  Ministry  of  the 
Attorney  General)  [hereinafter  Agg  Report ],  at  128;  NRLA,  supra,  note  14,  at  158;  Alberta  Youth  Offices 
Evaluation,  supra,  note  8,  at  19  and  21. 

Burnaby  Project,  supra,  note  3,  at  9. 

Ibid. ,  at  7. 


566 


representation  on  bail  reviews  or  knowledge  of  and  access  to  community  supports  for  non¬ 
custodial  dispositions.  One  may  see  those  benefits  more  clearly  from  the  needs  perspective  of 
an  alleged  young  offender  than  an  adult  accused,  given  the  greater  diversity  of  resolution 
options  and  community  supports  possible  for  youth. 

In  Manitoba,  the  three  Winnipeg  staff  offices  specialize  in  different  areas  of  law:  one 
specializes  in  criminal  work,  the  second  focuses  on  prison  law  and  immigration  cases,  and  the 
last  does  only  “youth  work”— young  offender  and  child  welfare  cases.  One  purpose  of  this 
focus  is  to  enhance  the  quality  of  service  through  specialization.  Only  a  handful  of  private 
lawyers  see  such  a  high  number  of  legal  aid  clients  annually.32  Again,  it  is  worth  emphasizing, 
as  discussed  earlier,  that  a  private  bar,  criminal  defence  lawyer  with  a  mixed,  private/legal  aid 
practice  might  produce  the  same  results  because  of  specialization  in  criminal  law. 

Moreover,  the  impact  of  specialization  may  not  be  as  great  in  criminal  matters  as  in 
family  legal  aid,  where  the  whole  dynamic  changes  when  the  client  is  poor.  Purely  family 
legal  issues  often  form  only  one  aspect  of  the  shelter,  health,  educational,  employment,  safety, 
social  assistance  issues  which  confront  women  in  particular  who  seek  redress  within  the  legal 
system.  Family  law  specialization  may  therefore  be  of  vital  importance  to  the  quality  of  legal 
aid  services. 

In  measuring  staff  and  judicare  models  against  time  spent  per  case,  one  advantage  staff 
counsel  demonstrated  in  the  Burnaby  study  over  judicare  counsel  is  the  ability  to  achieve 
economies  of  scale  and  saving  travel  time.  Other  studies  have  suggested  that  lawyers  from 
staff  offices  in  a  given  community  spend  less  time  travelling  between  their  offices  and  court 
because  they  are  often  able  to  handle  more  than  one  case  per  attendance  at  court.  Another 
reason  underlying  differences  in  time  spent  per  case  may  be  that  staff  are  able  to  negotiate 
more  settlements  than  judicare  counsel,  leading  to  fewer  trials.  The  clearance  rates 
demonstrated  by  staff  duty  counsel  in  Edmonton  and  Calgary  also  offer  evidence  of  early 
resolution  capacity.  As  was  discussed  above,  this  may  be  the  result  of  staff  counsel’s  ability  to 
develop  a  better  rapport  with  Crown  counsel  as  a  result  of  staffs  counsel  regular  attendance  in 
the  same  court. 

It  should  be  noted,  however,  that  the  measurement  of  time  spent  per  case  may  be  skewed 
by  the  way  in  which  an  evaluation  is  conducted.  For  example,  if  time  spent  per  case  for  the 
judicare  model  is  measured  by  the  number  of  hours  billed  to  legal  aid,  the  results  may  not  be 
entirely  accurate.  Patterns  in  Legal  Aid  1994  reported  that  two  provincial  studies  and  one 
federal  study  of  legal  aid  programs  in  three  provinces  found  that  judicare  lawyers  bill  for  the 
maximum  allowable  hours  for  each  type  of  case.35  This  finding  could  be  interpreted  to  reflect 
either  that  judicare  lawyers  do  spend  more  time  per  case  or  that  their  billing  practises 
misrepresent  the  number  of  hours  spent  per  case. 

(4)  Caseloads 

The  most  frequently  voiced  concern  about  a  staff  model  of  legal  aid  delivery  is  that  it  is 
less  flexible  and  therefore  more  vulnerable  to  heavy  caseloads  than  are  other  delivery  models. 
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The  concern  is  that  counsel  will  be  able  to  spend  less  time  per  case  and  the  quality  of  service 
will  suffer.36 

There  is  an  assumption  underlying  this  concern  which  should  be  examined  closely.  The 
assumption  is  that  less  time  spent  per  case  necessarily  means  the  client  is  receiving  an  inferior 
service.  This  may  not  always  be  true;  it  may  simply  be  that  a  staff  delivery  system  is  more 
efficient  in  certain  areas  of  practice  than  other  models  of  delivery.  Client  evaluations  have 
shown  that  even  where  staff  office  caseloads  are  high,  more  guilty  pleas  are  entered,  and  less 
time  is  sj^ent  on  each  case,  clients  still  seem  to  be  satisfied  with  the  quality  of  service 
delivered.3 

A  related  issue  is  that,  considering  the  caseload  of  the  legal  aid  system  as  a  whole,  a 
judicare  model  may  be  perceived  to  more  easily  adjust  to  increasing  demand  for  service  than  a 
staff  system.  Some  argue  that  in  a  judicare  model,  increased  demand  is  easily  absorbed  by  the 
legal  community  because  there  are  enough  lawyers  to  take  on  the  work,  whereas  in  a  staff 
system  adding  lawyers  to  an  office  or  opening  another  staff  office  is  operationally  more 
onerous.  This  argument  is  not  wholly  persuasive.  In  both  situations,  whether  the  system  can 
absorb  increased  demand  will  depend  on  how  much  funding  is  available  for  legal  aid  delivery. 
In  each  system,  if  funding  is  available,  more  lawyers  could  be  paid  to  do  the  required  work 
through  a  judicare  or  a  staff  model.  Meeting  an  increased  demand  for  legal  aid  services  is 
predominantly  a  question  of  resources,  not  service  delivery.  In  this  respect  one  advantage  of  a 
mixed  model  of  legal  aid  delivery  is  that  legal  aid  managers  could  mandate  that  when  staff 
caseloads  reach  a  certain  level,  cases  must  be  referred  to  the  private  bar.  The  existence  of  both 
delivery  systems  may  even  foster  healthy  competition  between  the  two,  thereby  increasing 
quality  and  cost  benefits  overall. 

(5)  Impact  on  the  Poverty  Community 

Impact  work  can  be  defined  as  work  which  not  only  helps  clients  to  improve  their  present 
legal  situation,  but  also  aims  to  help  prevent  that  situation  from  recurring  by  educating  clients 
about  their  rights  and  responsibilities.  The  U.S.  Delivery  Systems  Study  defined  impact  work 
as  “a  project’s  achieved  or  expected  results  in  terms  of  long-lasting  improvement  or  avoidance 
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of  deterioration  in  the  living  conditions  of  significant  segments  of  the  eligible  population” . 

The  extent  to  which  one  believes  that  the  impact  of  a  legal  aid  delivery  model  is  a 
qualitative  issue  depends,  in  part,  on  one’s  general  view  of  the  purposes  and  goals  of  legal  aid. 
If  one  believes  that  part  of  the  purpose  of  legal  aid  services  is  to  help  to  educate  clients  about 
the  legal  system  and  the  laws  that  affect  them,  one  will  agree  that  the  ability  of  a  particular 
delivery  model  to  achieve  this  end  has  something  to  do  with  the  quality  of  service  being 
provided.  On  the  other  hand,  if  one  believes  that  the  purpose  of  legal  aid  is  to  strictly  provide 
legal  services  to  the  poor  in  the  same  way  as  they  would  be  provided  to  paying  clients,  one 
may  not  agree  that  “impact  on  the  community”  has  a  great  deal  to  do  with  quality  of  service. 

In  this  study,  the  impact  on  the  poverty  community  was  the  only  criterion  under  which  the 
various  models  were  found  to  have  significantly  different  results.  The  highest  impact  rating 


See  Law  Society  of  Upper  Canada,  Legal  Aid  on  Trial:  A  Submission  to  the  Government  of  Ontario  (Toronto: 
1991)  [hereinafter  Legal  Aid  on  Trial],  at  9. 

See  Burnaby  Project ,  supra,  note  3,  at  10,  and  Patterns,  1994,  supra,  note  14,  at  38. 

Jeremy  Cooper,  “The  Delivery  Systems  Study:  A  Policy  Report  to  the  Congress  and  the  President  of  the  United 
States”  (1981),  44  Mod.  L.  Rev.  308  at  316. 
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was  for  the  existing  staff  system.  The  lowest  impact  ratings  were  for  a  pure  judicare  model.39 
Generally,  staff  and  clinic  systems  are  better  positioned  to  carry  out  impact  work.40  This  can 
be  achieved  through  the  use  of  staff  paralegals,  community  legal  workers  or  social  workers,  or 
by  locating  the  staff  office  in  the  neighbourhood  of  low-income  client  groups.  Judicare  lawyers 
are  not  compensated  for  this  type  of  work  and,  therefore  tend  to  restrict  themselves  to  legal 
work.  Private  bar  lawyers  do  little  to  help  raise  clients’  awareness  of  their  legal  problems.41 
British  Columbia’s  Agg  Report  suggested  a  general  consensus  that  private  bar  lawyers  had 
difficulty  understanding  issues  of  poverty,  race,  and  gender.  However,  it  has  to  be 
remembered  that  a  great  deal  of  impact  work  is  carried  out  by  the  private  bar,  including  many 
lawyers  who  participate  in  the  legal  aid  certificate  program  on  a  volunteer  basis,  either 
individually  or  through  lawyer  organizations  such  as  the  National  Association  of  Women  and 
the  Law  and  the  Criminal  Lawyers’  Association. 

c.  Access  to  Legal  Services 

In  its  broadest  sense,  the  phrase,  “access  to  legal  services”,  could  be  interpreted  to  mean 
access  to  a  legal  aid  delivery  model  that  meets  every  legal  need  with  full  service.  In  the 
extreme,  implementing  anything  less  than  the  full  range  of  legal  aid  delivery  models  could  be 
seen  as  limiting  client  access.  Given  the  limits  to  government  funding  for  legal  aid,  the 
possibility  of  implementing  this  full  range  of  delivery  systems  is  unrealistic.  The  challenge  is 
to  find  the  mode  of  delivery  that  is  most  appropriate  for  particular  communities  of  consumers 
or  for  particular  areas  of  law.  Increased  use  of  paralegals,  diversion,  mediation,  the  use  of  law 
students,  and  self-help  mechanisms  could  go  some  way  to  increase  people’s  “access”  to  legal 
services.  Each  of  the  basic  models  of  legal  aid  delivery  has  strengths  and  weaknesses  which 
make  it  more  or  less  appropriate  for  serving  different  client  communities.  Some  of  the 
strengths  and  weakness  of  different  delivery  models  with  respect  to  access  are  set  out  below. 

(1)  Judicare 

Although  in  some  respects  the  judicare  model  may  seem  to  be  the  most  accessible  to 
clients  because  of  the  wide  range  of  choice  that  clients  have  in  obtaining  counsel,  the  judicare 
model  has  some  practical  drawbacks  in  serving  legal  aid  clients. 

First,  the  tariff  rate  will  have  a  significant  effect  on  the  quality  and  experience  level  of 
counsel  who  will  accept  legal  aid  certificates.  If  tariff  rates  are  low,  the  choice  available  to 
legal  aid  clients  have  may  become  limited  if  more  experienced,  specialist  counsel  refuse  to 
participate  in  legal  aid. 

In  addition,  client  access  to  lawyers  in  a  judicare  model  stems  not  from  what  the  system  is 
able  to  provide  for  the  client  but  from  how  the  client  perceives  the  service  provided.  The 
judicare  model  is  based  on  the  principle  that  legal  services  should  be  available  to  the  poor  in 
the  same  way  that  they  are  available  to  those  who  can  afford  them.  This  premise  is  based  on  a 
questionable  assumption  that  legal  aid  clients  need  the  same  type  of  lawyer  and  same  type  of 
legal  service  as  non-legally  aided  clients.  This  is  often  not  the  case,  particularly  with  respect  to 


Ibid.,  al  317. 

Canada,  National  Council  of  Welfare,  Legal  Aid  and  the  Poor  (Ottawa:  Minister  of  Supply  and  Services,  1995) 
[hereinafter  Legal  Aid  and  the  Poor],  at  61. 
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young  offenders  or  family  clients  where  poverty  and  the  range  of  resolution  options  demand  a 
wider  and  perhaps  more  creative  response.  Not  only  do  the  areas  of  law  differ,  but  the  type  of 
lawyer  or  legal  worker  required  to  assist  the  poor  can  differ  as  well. 

For  first  offenders  or  first-time  users  of  legal  services,  and  for  clients  facing  a  host  of 
other  difficulties  in  their  lives,  visiting  a  traditional  lawyer  in  a  traditional  lawyer’s  office  can 
be  a  daunting  experience.  The  office  may  be  in  a  different  neighbourhood  from  that  which  the 
client  is  used  to;  it  may  be  in  a  large  corporate  sky-scraper;  and  it  may  be  business-like  and 
formal.  Each  of  these  factors  can  contribute  to  a  client’s  discomfort  with  a  judicare  model  and 
may  be  a  barrier  to  the  client’s  access  to  the  legal  service  provided. 

One  benefit  of  a  judicare  model  with  respect  to  access  to  legal  services  is  the  relative  ease 
with  which  legal  services  can  be  provided  to  remote  communities.  For  practical  reasons,  a 
judicare  system  seems  to  be  the  best  way  to  provide  legal  services  to  communities  which  may 
not  require  legal  services  on  a  constant  basis.  A  judicare  system  with,  for  example,  trained 
paralegals  in  smaller  communities,  may  be  even  better.  For  smaller,  remote  communities 
which  may  only  require  the  assistance  of  a  lawyer  once  a  month,  a  full-time  staff  office  or 
clinic  is  an  unreasonable  expectation.44  The  practical  answer  is  to  have  legal  aid  lawyers  in 
nearby  towns  who  are  willing  to  fly  into  the  community,  as  required,  to  address  legal  problems 
that  may  arise. 

(2)  Staff  and  Clinic  Models  (with  Paralegal  Component) 

As  distinct  as  the  structure  of  staff  and  clinic  models  may  be  with  respect  to  the  degree  of 
managerial  and  service  input  of  the  low-income  community,  the  two  models  have  some 
significant  characteristics  in  common.  Both  are  centralized  offices  located  in  particular 
communities,  both  have  the  capacity  to  include  the  use  of  paralegals  or  community  legal 
workers,  and  both  use  salaried  lawyers  to  provide  legal  services.  The  National  Council  of 
Welfare  in  Legal  Aid  and  the  Poor  observes  that  decentralized  staff  offices  are  psychologically 
and  physically  more  accessible  for  low-income  people,  especially  if  the  office  has  strong 
community  links.45  For  example,  the  office  may  be  located  in  the  client’s  community  or  a 
nearby  community  with  which  the  client  is  familiar,  making  it  easier  to  get  to  physically  and 
heightening  the  community’s  awareness  of  the  existence  of  legal  aid  and  the  office. 
Establishing  the  office  as  a  community  service  rather  than  a  service  which  many  communities 
may  use  (judicare)  may  go  some  way  toward  increasing  clients’  use  of  or  access  to  the  service. 
Also,  staff  and  clinic  models  are  more  accessible  to  legal  aid  clients  because  the  atmosphere  is 
often  much  less  formal  than  traditional  legal  offices.  A  client’s  comfort  level  with  the  setting  in 
which  the  service  is  provided  will  often  lead  to  or  increase  that  client’s  willingness  to  use  the 
service.  Finally,  although  this  will  vary  with  staff  offices,  part  of  the  mandate  of  community 
legal  clinics  is  to  engage  in  public  legal  education  through  community  outreach  work. 
Educating  people  about  their  rights  often  provides  people  with  the  confidence  to  exercise  those 


Tim  Roberts,  An  Evaluation:  Fort  Nelson  Legal  Information  Services  (Ottawa:  Department  of  Justice,  1990).  A 
pilot  project  in  Fort  Nelson,  B.C.,  was  highly  successful  using  a  paralegal  supervised  by  lawyers  to  provide 
much  of  the  community’s  required  legal  services.  The  paralegal  completed  intake  work,  including  problem 
definition  and  summary  advice,  short  service  (/. e. ,  writing  a  letter  on  behalf  of  the  client),  legal  aid  referrals  on 
criminal,  family,  or  civil  matters  and  public  legal  education  workshops,  radio  shows,  and  newspaper  columns. 
The  study  found  that  the  existence  of  the  paralegal  in  the  community  gready  increased  client  access  to  service, 
especially  for  women  in  regard  to  civil  matters. 
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rights.  The  ability  of  clinics  and  staff  offices  to  do  this  work  increases  clients’  access  to  legal 
services  because  it  makes  them  more  aware  of  when  those  services  might  be  required  and  be 
useful. 

(3)  Access  and  Other  Legal  Aid  linitiatives 

It  is  important  in  thinking  about  access  issues  to  consider  the  numerous  ways  in  which 
access  to  legal  services  could  be  improved.  True  access  means  that  services  will  meet  the 
varying  needs  of  different  legal  aid  clients.  Young  clients  have  different  needs  than  elderly 
clients;  clients  with  psychiatric  difficulties  have  different  needs  than  clients  without  psychiatric 
concerns;  family  law  clients  may  require  a  different  mode  of  legal  service  than  criminal  law 
clients.  It  is  erroneous  to  assume  that  all  legal  aid  clients  will  require  or  be  able  to  use  the 
same  type  of  service.  For  example,  self-help  legal  services  seems  to  work  well  with  divorce 
cases.  British  Columbia  legal  aid  has  set  up  a  do-it-yourself-divorce  program.  However,  self- 
help  services  would  not  be  appropriate  for  young  offender  matters  or  for  women  who  have 
been  the  victims  of  domestic  abuse.  In  the  latter  two  scenarios,  legal  services  combined  with 
some  element  of  social  work  would  better  serve  clients’  needs.  Family  law  staff  offices  in 
Manitoba  and  youth  offices  in  Alberta  have  recently  been  experimenting  with  the  use  of  social 
workers  or  caseworkers  in  the  process  of  legal  service  delivery. 

1 1  Legal  Independence 

A  frequently  raised  concern  in  discussions  about  the  use  of  a  staff  model  is  that  staff 
lawyers  have  less  legal  independence  than  private  counsel  because  the  lines  of  control  and 
payment  by  the  government  may  be  more  direct. 

Ideally,  all  lawyers  should  act  independently,  regardless  of  who  is  paying  them  or  the 
nature  of  that  payment.  The  threat  to  independence  exists  in  any  legal  aid  plan;  a  third  party, 
the  government,  is  paying  for  the  delivery  of  legal  services  to  those  who  could  otherwise  not 
afford  it.  The  nature  of  the  payment  may  vary  between  the  systems,  but  the  fact  of  government 
funding  remains  the  same.  It  is  the  fact  of  third-party  payment,  rather  than  the  nature  of  the 
payment,  that  creates  the  potential  for  conflict  when  the  government  is  paying.46 

The  area  of  law  may  also  affect  the  perception  of  legal  independence.  For  example,  in 
family  law,  the  government  usually  has  no  direct  stake  in  the  issues  of  the  parties.  Child 
welfare  matters  would  be  the  exception.  But  in  criminal  law,  some  would  argue,  there  is  a 
direct  link  between  the  client’s  fate,  which  rests  in  the  hands  of  an  employer  within  the 
broader  public  sector,  and  the  Crown  attorney,  also  a  public  sector  employee.  This  potential 
conflict  arises  not  only  in  the  criminal  law  area,  but  in  most  areas  of  administrative  poverty 
law. 

In  a  contract  model  of  legal  aid  delivery,  there  is  also  potential  for  legal  independence  to 
be  compromised.  Contracting  law  firms  will  generally  want  to  ensure  that  they  will  “win”  the 
next  contract.  The  element  of  competition  in  a  contract  model  could  make  it  vulnerable  to 
political  considerations  and  compromise  legal  independence. 

e.  Choice  of  Counsel 

Legal  aid  commentators  have  observed  that,  particularly  in  Ontario’s  legal  aid  climate,  an 
individual’s  right  to  choose  a  lawyer  is  viewed  as  sacrosanct.  The  Law  Society  of  Upper 
Canada  and  many  members  of  the  legal  community  argue  that  the  freedom  to  choose  one’s 
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own  counsel  is  one  of  the  most  important  elements  of  a  judicare  system.47  This  may  be 
particularly  true  for  jxwerty  law  clients  who  need  lawyers  who  are  sensitive  to  their  unique 
needs  and  concerns. 

The  arguments  about  the  lack  of  choice  in  staff  offices  are  well  known.  Particularly  in 
criminal  cases  where  the  client  is  faced  with  the  deprivation  of  their  liberty  and  the  stigma  of  a 
criminal  record,  the  quality  of  the  relationship  between  lawyer  and  accused  is  vitally 
important.  The  full  confidence  a  client  must  have  in  his  or  her  lawyer  can  best  be  assured,  it  is 
argued,  if  there  is  the  ability  to  freely  choose  the  most  appropriately  skilled  and  highly 
compatible  counsel.  To  have  one  of  a  limited  range  of  staff  counsel  assigned  to  the  case  could 
compromise  the  result. 

However,  these  arguments  about  choice  of  counsel  assume  that  a  judicare  model  provides 
clients  with  freedom  to  choose  the  lawyer  who  the  client  believes  will  best  represent  his  or  her 
interests.  The  fact  is  that  clients  may  actually  be  disadvantaged  in  their  process  of  choosing 
counsel  by  their  relative  lack  of  familiarity  with  the  legal  community.  Poor  people  more  so 
than  middle-  and  upper-income  people  tend  not  to  be  informed  and  skilled  consumers  of  legal 
services.  They  tend  to  lack  familiarity  with  two-way  professional  relationships,  and  much  of 
their  lives  are  spent  on  more  fundamental  challenges  of  day-to-day  survival.  If  a  client  has  had 
some  contact  with  the  legal  system  before,  he  or  she  may  know  of  some  lawyers  who  may  be 
appropriate  to  represent  them  in  their  current  situation.  In  both  the  criminal  or  family  context, 
word  of  mouth  in  detention  centres  or  referral  lists  provided  by  women’s  shelters  may  provide 
some  insight  as  to  which  counsel  to  choose.  However,  even  with  these  recommendations, 
clients  have  a  limited  basis  on  which  to  judge  whether  that  particular  lawyer  is  best  for  them. 
There  are  few  objective  criteria  to  which  judicare  lawyers  are  held  that  would  help  clients 
assess  whether  a  lawyer  would  adequately  represent  that  client  in  his  or  her  current 
predicament. 

Choice  of  counsel  can  also  be  restricted  by  the  number  of  lawyers  in  the  area  who  are, 
first,  willing  to  take  legal  aid  and,  second,  willing  to  take  the  certificate  of  this  particular 
client.  At  least  in  a  staff  office  the  client’s  choices  are  usually  limited  to  lawyers  experienced 
or  trained  in  the  area  of  concern  (such  as  refugee  law).  Limited  choice  among  experts  may  be 
preferable  to  unlimited  choice  among  unknown  quantities. 

(ii)  Overall  Observations 

Overall,  there  is  a  relatively  weak  empirical  foundation  on  which  to  base  a  conclusion  that 
one  model  of  delivery  is  superior  to  the  rest.  In  Ontario,  no  controlled  comparative  studies 
have  been  carried  out,  and  in  all  of  Canada,  there  is  only  the  Burnaby  study  from  1980  and  the 
narrowly  focused  Alberta  study.  Data  from  other  provinces  are  interesting  but,  given  the 
significant  differences  between  Ontario  and  other  jurisdictions  and  the  impossibility  at  this  time 
of  interprovincial  comparisons,  this  data  cannot  be  assigned  much  weight  in  Ontario’s  current 
review  of  legal  aid.  Rather  than  focusing  on  which  system  is  the  best  on  its  own,  a  more 
productive  route  is  to  consider  what  benefits  each  model  might  contribute  to  meeting  the  legal 
aid  needs  of  low-income  people  in  Ontario. 

The  team  reporting  to  the  National  Center  for  State  Courts  put  it  this  way: 49 
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rat  is  more  fruitful  to  view  the  structure  of  indigent  defense  as  more  variable  and  adaptable  than  the 
three  basic  categories  of  public  defender,  assigned  counsel  and  contract  attorneys  suggest.  It  is 
simply  not  the  case  that  there  is  a  single,  best  category  of  indigent  defense.  On  the  contrary,  policy 
makers,  judges,  court  staff  and  attorneys  should  choose  that  combination  of  organizational  features 
that  fits  their  needs  and  circumstances.  The  organizational  structure  that  is  good  for  one  community 
may  not  be  the  best  for  another. 

The  following  general  conclusions  arise  from  the  written  materials  and  research: 

•  Some  jurisdictions  assert  that  staff  offices  can  be  less  costly  and  may  be  effective 
within  a  mixed  model. 

•  The  actual  comparative  research  indicates  quite  strongly  that  there  is  no  general  cost 
advantage  of  one  pure  model— staff  or  judicare— over  another. 

•  The  Burnaby  study  finds  there  may  be  spin-off  savings  in  corrections  because  of 
fewer  and  shorter  jail  terms,  but  conceived  of  staff  offices  as  existing  within  a 
broader  judicare  framework. 

•  The  recent  Alberta  young  offender  study  shows  some  potential  for  cost  avoidance  if 
certain  difficult-to-control  factors  such  as  salaries,  administrative  costs  and  caseloads 
can  be  held  constant. 

•  There  appears  to  be  little  significant  difference  in  quality  of  service  under  a  staff  or 
judicare  system. 

•  Analyses  of  single  jurisdiction  federal-provincial  studies  in  Canada  suggest  that  a  staff 
office  system  is  less  costly  than  a  judicare  system,  but  acknowledge  that  findings  in 
one  province  cannot  be  applied  to  another  because  of  inter-jurisdictional  data 
definition  inconsistencies. 

•  American  comparative,  broadly  based  evaluations  in  both  criminal  and  civil  legal  aid 
modelling  report  no  essential  differences  in  performance  or  costs. 

•  No  research  demonstrates  that  either  staff  offices  or  judicare  would  be  less  costly  or 
more  effective  in  Ontario. 

•  The  only  way  to  know  would  be  to  test  the  question  in  Ontario  under  controlled, 
comparative  conditions. 

•  A  productive  way  to  carry  out  such  tests  would  be  on  an  ongoing  experimental  basis 
rather  than  in  pilot  projects,  because  the  number  of  possible  combinations  of  models 
and  the  broad  range  of  legal  aid  needs  in  Ontario  make  pilot  projects  unrealistic. 

•  An  extensive  consultation  process  may  be  useful  to  identify  the  needs  of  various 
communities,  their  priorities,  and  the  models  or  combinations  more  likely  to  suit 
them. 
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REVIEW  OF  KEY  RESEARCH  DOCUMENTS 


1 .  THE  BURNABY ,  BRITISH  COLUMBIA  EXPERIMENTAL  PUBLIC  DEFENDER 

PROJECT ;  1981 

A  public  defender  office  operated  between  1979  and  1980  in  the  Vancouver  suburb  of 
Burnaby  in  order  to  compare  the  cost  and  quality  of  adult  criminal  legal  aid  provided  by  staff 
lawyers  in  the  Burnaby  office  to  services  provided  by  lawyers  in  private  practice  working  on 
legal  aid  certificates  in  Burnaby  and  in  Vancouver.  The  project  had  no  civil  or  family  law 
component.  The  thorough  and  careful  preparations  for  the  project’s  establishment  were  an 
indication  of  the  importance  of  the  staff  versus  judicare  issue  at  the  time  and  why  the  Burnaby 
study  can  be  said  to  be  the  seminal  and  still  most  significant  Canadian  research  on  the  issue. 

The  steps  in  developing  the  office  included  an  initial  analysis  of  the  staff  -  judicare  debate, 
together  with  the  preparation  of  the  then  current  bibliography.  The  project  office  and  the 
evaluation  were  designed  as  part  of  a  week-long  conference  involving  representatives  of  the 
criminal  justice  community.  The  goals  arising  from  that  conference  fed  directly  into  the 
design.  A  management  committee  with  representatives  of  the  legal  services  society  and  an 
ongoing  advisory  committee  were  established.  However,  the  research  itself  was  contracted  to 
external  consultants  whose  independence  from  all  interested  participants  and  interested  parties 
was  clearly  established  at  the  outset  and  rigorously  maintained  throughout  the  project’s 
duration. 

A  controlled  evaluation  environment  was  created  in  which,  for  example,  files  for  the 
project  office  were  randomly  selected  and  assigned.  The  work  of  the  office  was  directly 
compared  to  the  work  of  the  private  bar  in  terms  of  relative  effectiveness,  relative  cost,  client 
satisfaction,  time  spent,  and  relationships  among  the  criminal  justice  community  professionals. 

Quality  was  measured  on  the  basis  of  outcome  analysis.  Both  the  staff  office  and  the 
judicare  service  produced  roughly  the  same  level  of  convictions  and  acquittals.  However,  staff 
office  clients  pleaded  guilty  more  often  and  were  incarcerated  less  frequently  and  for  shorter 
periods  of  time  than  judicare  clients.  On  the  other  hand,  judicare  clients  received  more 
absolute  discharges. 

The  analysis  of  comparative  cost  is  demonstrated  that  the  cases  handled  by  the  staff  office 
were  slightly  more  expensive  than  judicare  cases  in  Burnaby  but,  interestingly,  Burnaby  staff 
office  cases  were  less  expensive  than  the  judicare  cases  emanating  from  judicare  data  drawn 
from  the  Vancouver  legal  aid  office  where  the  costs  of  practice  were  probably  greater.  The 
significant  cost  implications  indicated  by  the  Burnaby  study  were  with  respect  to  spin-off 
impact  on  broader  justice  system  costs  in  the  corrections  and  probation  sector  because  of  the 
sentencing  patterns  noted  above. 

Interestingly,  as  noted  in  the  National  Review  of  Legal  Aid ,  an  updating  of  the  comparison 
of  costs  ten  years  later  using  contemporary  salary  levels  and  significantly  increased  tariffs 
showed  that  judicare  costs  were  higher  at  that  later  date.  The  NRLA  authors  note  that 
“observed  cost  differences  are  probably  related  to  differences  in  salaries  paid  to  staff  lawyers 
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and  the  equivalent  hourly  rates  paid  to  private  lawyers”.50  In  other  words,  it  is  conceivable  that 
the  costs  of  a  given  delivery  model  may  largely  depend  upon  the  political  decisions  made 
within  a  jurisdiction  about  the  value  placed  on  legal  aid  work  in  a  given  jurisdiction  and  how 
much  the  funding  source  is  prepared  to  put  into  the  major  cost  area  of  human  resources;  it  may 
have  little  to  do  with  any  inherent  differences  between  the  models.  The  answer  to  a  similar 
comparative  cost  analysis  in  Ontario  could  well  be  different,  based  upon  the  relative  tariffs  in 
place  in  1967,  1977,  1987,  or  1997  when  at  various  times  the  tariffs  were  relatively  high  or 
low. 

In  other  areas  studied,  clients  of  both  models  were  comparably  satisfied  with  the  work  of 
counsel  despite  more  time  being  spent  by  judicare  lawyers  and  greater  continuity  throughout 
the  criminal  process  provided  by  staff  lawyers. 

The  legacy  of  Burnaby  is  undeniable.  It  provided  the  primary  comparative,  empirical 
analysis  of  the  two  basic  legal  aid  models  in  a  controlled  Canadian  setting.  None  of  the 
differences  noted  between  the  staff  office  and  the  judicare  program  were  compelling  enough  to 
demonstrate  that  one  system  was  superior  to  the  other.  In  fact,  while  the  Burnaby  study  may 
be  said  to  have  offered  legitimacy  to  the  use  of  staff  in  a  criminal  legal  aid  system,  the  authors 
were  clear  that  staff  offices  would  only  be  effective  if  they  were  imbedded  in  a  general 
judicare  system:  “The  public  defender  mode  is  a  reasonable,  additional  mode  of  delivering 
legal  aid  and  would  fit  well  within  the  legal  aid  structure  in  the  province”.51 

2.  INDIGENT  DEFENDERS:  GET  THE  JOB  DONE  AND  DONE  WELL,  1992 

In  1992,  a  project  team  assembled  by  the  National  Center  for  State  Courts  (NCSC)  of 
Williamsburg,  Virginia,  published  a  study  which  compared  the  results  produced  by  three  types 
of  legal  aid  lawyers  to  those  of  the  private  criminal  defence  bar  in  terms  of  disposition,  time, 
and  the  ability  to  produce  a  favourable  outcome  for  the  client.  The  three  types  of  legal  aid 
lawyers  (or  indigent  defenders  as  they  are  called  in  the  study)  were  public  defenders,  assigned 
counsel,  and  contract  attorneys. 

The  depth  and  breadth  of  this  study  are  impressive.  It  compared  dispositions  of  felony 
charges  in  nine  superior  trial  courts  in  small,  medium,  and  large  communities  across  the 
United  States.  The  evaluation  sites  varied  not  only  in  terms  of  their  population  and  population 
density,  but  in  terms  of  the  poverty  rate,  crime  rate,  and  racial  diversity. 

However,  there  are  limitations  to  this  study.  First,  its  focus  is  criminal  law  and  it  offers 
no  analysis  of  civil  or  family  matters.  Second,  the  study  deals  primarily  with  the  quality  of  the 
work  provided.  To  the  extent  that  cost  is  analyzed,  it  compares  legal  aid  services  and 
prosecutors’  offices.  The  basic  finding  in  terms  of  these  cost  comparisons  between  the 
prosecution  and  the  defence  was  that  there  were  basic  similarities  in  terms  of  compensation, 
training,  and  staff  support,  but  prosecution  offices  were  better  resourced  in  their  ability  to  use 
expert  witnesses  and  investigators.  Although  this  comparison  is  not  directly  relevant  for  this 
study,  the  concept  of  assessing  resource  needs  for  legal  aid  criminal  defence  work  against  the 
resources  available  to  the  Crown  attorney  system  may  well  offer  a  productive  area  of  further 
study. 
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Based  on  the  data  produced  by  the  analysis  of  felony  dispositions  across  the  country,  the 
authors  found  “few  statistically  significant  differences  in  conviction  rates,  charge  reduction 
rates,  incarceration  rates  and  the  length  of  prison  sentences”,  regardless  of  whether  the 
accused  person  was  represented  by  a  public  defender,  an  assigned  counsel,  a  contract  attorney 
or  a  privately  retained  lawyer.52 

Of  significance  as  well  is  the  report’s  comment  based  on  a  review  of  legal  aid  models  with 
a  variety  of  structures,  financing  levels,  and  operating  procedures  that  “there  is  no  single 
organizational  model  of  public  defender,  assigned  counsel,  or  contract  attorneys”.53  The 
authors  found  that  “virtually  all  possible  combinations  of  public  defender,  assigned  counsel  or 
contract  attorneys  are  feasible”.54  Their  data  and  findings  revealed  that  the  designer  of  an 
indigent  defender  system  should  have  the  freedom  to  make  arrangements  meeting  the 
particular  needs  and  circumstances  which  the  jurisdiction  offers. 

3.  THE  DELIVERY  SYSTEMS  STUDY— A  POLICY  REPORT  TO  THE  CONGRESS 

AND  THE  PRESIDENT  OF  THE  UNITED  STATES ,  1980 

In  the  United  States,  the  Legal  Services  Corporation  is  a  federal  agency  responsible  for 
coordinating  and  delivering  civil  legal  aid.  Criminal  legal  aid  services  are  funded  and  managed 
at  either  the  state  or  local  level.  Following  the  1974  legislation  establishing  the  Legal  Services 
Corporation  and  thereby  the  legitimizing  of  neighbourhood  legal  offices  across  America,  the 
corporation  established  an  empirical  study  to  explore  the  potential  of  various  possible  legal  aid 
delivery  systems  for  civil  legal  aid.55 

The  study  considered  five  broad  categories  of  delivery  systems  including  judicare,  pre¬ 
paid  legal  insurance,  contract  attorneys,  voucher  systems,  and  organized  pro-bono  systems  and 
compared  services  to  12  neighbourhood  law  offices  of  the  Legal  Services  Corporation.  The 
key  measurements  were  cost,  quality,  client  satisfaction,  and  the  impact  of  the  services  on  the 
low-income  community. 

The  general  conclusion  of  the  study  was  that  there  was  no  single,  best  method  of 
providing  legal  services.56  The  evidence  indicated  that  there  were  no  appreciable  differences  in 
the  cost  or  quality  of  various  models.  They  found  that  mixed  models  were  generally  desirable. 
The  only  area  in  which  there  were  significant  variations  in  the  findings  was  with  respect  to  the 
measurement  of  service  impact  on  the  lower-income  community.  The  study  found  that  in  terms 
of  “long-lasting  improvement  or  avoidance  of  deterioration  in  the  living  conditions  of 
significant  segments  of  the  eligible  population,  the  neighbourhood  law  offices  or  utilizing  staff 
attorneys  were  significantly  more  effective.  Judicare  in  its  various  forms  offered  the  least 
impact.”57  The  study  generally  affirmed  the  structural  and  operational  direction  of  civil  legal 
aid  in  the  United  States  at  the  time,  toward  a  mixture  of  service  delivery  models. 
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Writing  in  the  Modem  Law  Review  survey  of  legal  aid  literature,  Jeremy  Cooper  noted 
that  “although  the  study  confirmed  the  general  trend  in  the  direction  of  mixed  models  the 
question  of  determining  which  model  was  appropriate  to  a  particular  local  community  was  still 
the  critical  one.  This  question  always  remains  a  matter  of  judgment.” 

4.  PATTERNS  IN  LEGAL  AID  (SECOND  EDITION)  DEPARTMENT  OF 

JUSTICE,  CANADA,  1994 

The  Patterns  document  represents  an  attempt  by  the  federal  government  to  summarize  a 
series  of  joint  federal-provincial  evaluations  of  criminal  and  young  offenders  legal  aid  services 
within  a  series  of  distinct  jurisdictions.  Much  of  the  document  is  focused  on  An  Evaluation  of 
Legal  Aid  in  British  Columbia,  1984',  An  Evaluation  of  Saskatchewan  Legal  Aid,  1988;  Legal 
Aid  in  Manitoba :  an  Evaluation  Report,  1987;  and  includes  data  from  the  previously 
mentioned  Burnaby  project. 

The  problem  faced  by  so  many  researchers  who  venture  into  the  staff  office/judicare 
debate  is  that  they  invariably  trip  over  the  findings  of  the  Burnaby  study.  As  the  authors  of  the 
National  Review  of  Legal  Aid  acknowledged,  “Evaluations  in  five  provinces  that  use  both  staff 
lawyers  and  private  bar  referrals  to  handle  the  legal  aid  caseload  have  all  demonstrated  that 
cases  handled  by  staff  counsel  cost  less,  ...  only  in  Brantingham  (i.e.,  the  Burnaby  project) 
were  costs  similar....”59  The  difficulty  this  presents  to  its  successors  is  that  the  quality  and 
breadth  of  the  research  project  in  Burnaby  is  unavoidable.  The  challenge  is  heightened  by  the 
presence  of  compelling  American  evaluations  which  offer  controlled  comparative,  cross- 
jurisdictional  data  and  conclusions  comparable  to  Burnaby. 

Patterns  concludes  that,  in  terms  of  quality,  the  following  findings  are  justified  by  the 
data:  the  level  of  convictions  to  acquittals  is  the  same  regardless  of  the  delivery  model. 
However,  staff  lawyers  plead  their  clients  guilty  earlier  and  more  often  and  staff  clients 
receive  jail  sentences  less  often  than  clients  of  private  lawyers.  In  addition,  private  lawyers 
spend  significantly  more  time  per  case  than  staff  lawyers. 

Patterns  concludes  that,  in  terms  of  costs,  a  staff  system  appears  to  have  a  cost  advantage 
over  the  private  bar  in  jurisdictions  in  which  both  staff  lawyers  and  private  lawyers  are  used  as 
models  of  delivery.  They  submit  that  the  higher  the  proportion  of  cases  handled  by  the  private 
bar  in  a  jurisdiction,  the  higher  the  average  cost  per  case  is. 

Significantly,  the  cost  variation  conclusions  reached  in  Patterns  are  contradicted  by  the 
findings  of  the  Burnaby  project  which,  as  noted  earlier  in  this  paper,  showed  that  costs  in  that 
project’s  controlled  judicare/staff  settings  were  virtually  the  same. 

One  factor  reported  on  which  the  three  provincial  studies  have  in  common  with  Burnaby 
is  that  private  bar  lawyers  spend  more  time  per  case  than  staff  lawyers,  though  with  no 
difference  in  conviction/acquittal  rates.  The  report  speculates  as  to  the  reasons.  It  may  be  that 
staff  which  carry  exclusively  a  legal  aid  caseload  deal  with  more  cases  per  courtroom 
appearance  and  thereby  have  less  waiting  time.  Alternatively,  it  may  be  that  the  private  bar 
lawyers  do  more  preparation  for  each  case.  The  reasons  for  these  variations  are  not  known. 

Another  limitation  with  respect  to  the  Patterns  analysis  is  that  all  of  the  studies  examined 
only  a  single  jurisdiction  each.  There  were  efforts  to  impose  controls  to  increase  reliability,  as 
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has  been  noted  with  respect  to  the  Burnaby  project.  However,  as  the  National  Review  of  Legal 
Aid  notes:  “[T]he  obvious  limitation  of  such  studies,  however,  is  that  conclusions  which  are 
valid  in  one  jurisdiction  may  not  necessarily  apply  to  another.”60  In  fact,  as  the  National 
Review  points  out,  the  lack  of  common  definitions  of  key  data  categories  ( e.g .,  the  definition 
of  a  full-service  case  is  different  in  various  jurisdictions)  “is  a  critical  distinction  since  cost- 
per-case  calculations  depend  on  a  universally  applicable  definition  of  a  case.  Although  the 
authors  of  Patterns  applied  various  techniques  to  array  national  data  into  comparable 
categories,  the  fundamental  problem  of  data  definition  remained.”61 

This  fundamental  problem  of  incompatible  inter-jurisdictional  comparisons  was  recognized 

when  the  deputy  ministers  of  justice  in  presenting  the  National  Review  of  Legal  Aid  to  federal, 

provincial,  and  territorial  ministers  of  justice  made  the  following  critical  statement:  “While 

individual  jurisdictions  have  adopted  different  delivery  systems,  deputy  ministers  do  not 

believe  that  there  is  as  yet  sufficient  comparable  data  to  support  the  adoption  of  one  service 

62 

delivery  model  over  another  at  the  national  level.” 

As  the  Patterns  authors  themselves  admit,  gaining  broad  acceptance  of  their  conclusions 
will  require  “analysis  of  the  outcomes  experienced  by  legal  aid  clients  as  compared  with  those 
experienced  by  private  clients,  controlling  for  such  critical  variables  as  charge,  evidentiary 
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complexity  and  client  prior  record” . 

5.  RPM  PLANNING  ASSOCIATES  LIMITED,  EVALUATION  OF  THE  STAFF 

LAWYER  PILOT  PROJECT  (LEGAL  AID  SOCIETY  OF  ALBERTA,  1996) 

In  October  1993,  Alberta  initiated  a  pilot  project  involving  the  delivery  of  legal  aid  to 
youths  charged  with  criminal  offences  through  staff  offices.64  The  study  is  scheduled  to  end  in 
July  1997.  The  Alberta  Staff  Lawyer  Pilot  Project  is  the  most  recent  empirical  study 
comparing  staff  to  judicare  models  of  legal  aid  delivery  and  appears  to  have  some  interesting 
implications  for  the  design  of  legal  aid  services  for  youth  in  Canada. 

The  Ministry  of  Justice,  the  Law  Society  of  Alberta,  and  the  Alberta  Legal  Aid  set  up  two 
offices  in  the  province,  one  in  Calgary  and  one  in  Edmonton,  each  employing  staff  lawyers 
and  a  paralegal/youth  worker.  The  immediate  goal  was  to  provide  good  quality,  efficient,  and 
effective  legal  services  to  young  people  charged  with  criminal  offences— services  that  were 
responsive  to  their  particular  legal  needs.  The  long-term  goal  was  to  determine  whether  the 
public  should  continue  to  employ  staff  to  provide  legal  aid  services  to  youths. 

RPM  Planning  Associates  Ltd.,  the  evaluators  of  the  project,  worked  from  the  hypothesis 
that  there  was  no  difference  in  cost  or  quality  of  legal  services  provided  by  staff  compared  to 
the  same  services  provided  by  judicare  lawyers.  They  concluded  that  there  was  some  added 
value  associated  with  a  staff  lawyer  model  that  could  not  be  duplicated  by  a  judicare  model  in 
the  following  ways:  (a)  staff  lawyers  were  able  to  finalize  significantly  more  cases  at  the  duty 
counsel  stage  than  private  bar  duty  counsel;  (b)  paralegals  employed  by  the  offices  assisted 


60 

Ibid.,  at  155. 

61  Ibid.,  at  156. 

62 

Ibid.,  at  3  (letter  of  transmittal,  November  21,  1994). 
63 

Patterns  1994,  supra,  note  14,  at  36. 

See  Alberta  Youth  Offices  Evaluation,  supra,  note  8. 


64 


578 


staff  lawyers  in  developing  useful  case  plans  for  youth  clients;  and  (c)  the  specialization 
resulting  from  constant  work  with  one  client  group  allowed  staff  lawyers  to  save  court  time. 
The  evaluators  recommended  that  the  staff  offices  in  Calgary  and  Edmonton  continue  on  a 

permanent  basis. 

a.  Staff  Duty  Counsel 

The  most  significant  finding  related  to  costs  were  attributed  to  the  efficiency  of  staff 
lawyers  acting  as  duty  counsel.  The  study  found  that  when  staff  lawyers  acted  as  duty  counsel, 
fewer  legal  aid  certificates  were  issued  (37%)  compared  to  the  certificates  issued  when  private 
lawyers  acted  as  duty  counsel  (63%).  In  other  words,  staff  were  found  to  be  40%  more 
efficient  than  private  lawyers  at  fully  dealing  with  matters  as  duty  counsel.  The  number  of 
legal  aid  certificates  not  created  by  staff  lawyers  (i.e.,  the  certificate  costs  avoided)  was  the 
major  identified  cost-saving  in  the  study. 

There  are  a  number  of  questions,  however,  which  arise  from  the  analysis  of  the 
evaluators.  First,  the  time  periods  in  which  the  work  of  staff  duty  counsel  and  judicare  duty 
counsel  were  reported  on  differ.  Data  presented  for  staff  were  taken  between  October  1993 
and  March  1996,  whereas  data  presented  for  judicare  counsel  were  taken  between  October 
1992  and  October  1993.  This  has  two  results:  the  length  of  time  periods  are  different,  and 
there  is  no  overlap.  While  these  differences  are  not  necessarily  problematic,  it  is  a  concern  that 
there  is  not  a  greater  exploration  of  why  these  periods  were  used.  One  issue  that  arises  in  such 
pre-post  data  analysis  is  whether  some  results  could  have  occurred  independently  of  the  pilot 
project.  Before  relying  on  the  analysis,  it  would  be  important  to  ascertain  that  independent 
variables  were  controlled  for. 

Second,  the  study  provides  data  on  the  breakdown  of  cases  for  which  staff  as  duty  counsel 
did  not  generate  a  full  legal  aid  certificate,  but  a  comparable  breakdown  is  not  done  for 
judicare  as  duty  counsel.  The  study  reports  that  with  staff  as  duty  counsel  between  December 
1994  and  April  1996,  of  those  cases  not  generating  a  certificate,  24%  pleaded  guilty,  6%  of 
the  files  were  withdrawn,  and  10%  of  the  files  resulted  in  alternative  measures.  A  comparable 
breakdown  of  “non-certificate  generating”  files  is  not  provided  for  judicare  lawyers  acting  as 
duty  counsel.  This  information  would  be  useful  to  compare  how  each  type  of  counsel  dealt 
with  non-certificate  generating  cases. 

Perhaps  more  significantly,  the  authors  of  the  study  advise  caution  in  regard  to  these 
avoided  costs.  They  note  that  the  ability  of  the  staff  duty  to  continue  “clearing”  cases 
efficiently  is  dependent  on  such  difficult  or  impossible  to  control  factors  as  the  willingness  of 
the  Crown  attorney  to  disclose  fully  and  to  discuss  pleas  and  withdrawals.  They  also  note  that 
the  sentencing  tendencies  of  individual  judges  make  it  more  or  less  advisable  to  deal  with  cases 
in  Docket  Court.  Finally,  the  authors  note  that  three  fundamental  conditions  are  required  to 
sustain  these  avoided  costs: 

•  maintaining  the  current  staff  lawyer  salaries; 

•  maintaining  the  current  level  of  staff  administrative  costs;  and 

•  maintaining  the  current  level  of  caseloads.65 
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b.  Paralegal/Youth  Worker 

The  second  significant  finding  of  the  Alberta  study  was  that  paralegal  work  can  add  value 
to  the  provision  of  legal  services  to  young  offenders.66  Of  particular  note  was  the  important 
role  the  paralegals,  employed  by  the  staff  offices,  played  in  the  development  of  case  plans  for 
young  offender  clients.  Case  planning  is  a  process  in  which  paralegals  work  to  outline  specific 
programs  that  can  help  a  young  person  address  problems  which  may  have  contributed  to  the 
young  person’s  involvement  in  criminal  activity.  Paralegals  consulted  with  governmental  and 
non-governmental  agencies  to  find  placements  for  youth  who  need  assistance  in  areas  such  as 
housing,  drug  rehabilitation,  and  anger  management— resulting  in  staff  lawyers’  ability  to 
obtain  more  non-custodial  and  community  work  dispositions. 

c.  Specialization 

Overall,  the  Alberta  study  found  improvements  in  the  quality  of  legal  services  provided  by 
staff  counsel  compared  to  services  provided  by  judicare  lawyers.  As  duty  counsel,  staff 
lawyers  have  the  advantage  of  the  assistance  of  paralegals  in  preparing  case  plans  for  both  bail 
hearings  and  sentencing  submissions.  As  assigned  counsel,  the  study  found  that  staff  lawyers 
engage  in  certain  practices  which  save  court  time.  First,  staff  lawyers  tend  to  plead  their 
clients  guilty  before  the  trial  date,  whereas  private  lawyers  more  often  wait  until  trial  to  plead 
their  clients  guilty.  Second,  in  both  Calgary  and  Edmonton,  the  study  found  that  staff  lawyers 
review  the  particulars  of  disclosure  on  first  appearance  more  often  than  private  counsel, 
resulting  in  fewer  delays  and  more  rapid  resolution  of  files.  Third,  staff  lawyers  participate  in 
a  file  resolution  process,  allowing  certain  issues  to  be  addressed  and  resolved  before  trial. 
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1.  INTRODUCTION 

Economics  is  often  defined  as  the  study  of  the  “relationship  between  ends  and  scarce 
means  which  have  alternative  uses”.1  Such  a  study  has  obvious  relevance  to  a  legal  aid  plan 
struggling  to  do  the  most  it  can  with  a  budget  that  is  likely  to  remain  fixed  at  best.  This  paper 
discusses  the  application  of  some  basic  economic  ideas  to  the  legal  aid  system.  Assuming  that 
the  goal  of  the  legal  aid  authority  (LAA)  is  to  provide  an  acceptable  quality  of  service  to  all 
clients  who  have  met  some  criteria  for  service,  while  staying  within  a  fixed  budget,  I  examine 
the  implications  of  asymmetric  information,  as  between  clients  and  lawyers  and  as  between  the 
LAA  and  lawyers,  for  the  cost  and  quality  of  legal  aid.  Asymmetric  information  creates  scope 
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for  agency  costs,  that  is,  for  the  actors  in  the  system  to  behave  in  ways  that  are  not  consistent 
with  the  LAA’s  goal.  Since  it  is  unlikely  that  any  legal  aid  regime  will  perfectly  control  agency 
costs,  trade-offs  between  cost  containment  and  quality  are  inevitable. 

2.  SOME  BASIC  ECONOMIC  CONCEPTS  AND  LEGAL  AID 

In  this  part,  I  outline  some  basic  economic  concepts  that  are  useful  for  the  analysis  of 
legal  aid  delivery  mechanisms,  and  discuss  their  application,  in  very  general  terms,  to  the 
behaviour  of  legal  aid  lawyers. 

(a)  Market  Structure 

Economists  describe  markets  in  terms  of  the  power  of  individual  buyers  and  sellers  to 
control  the  price  of  the  good.  In  a  perfectly  competitive  market,  the  power  that  buyers  and 
sellers  have  over  the  price  is  negligible;  at  the  opposite  extreme,  in  a  monopolized  (or 
monopsonized)  market,  there  is  only  one  seller  (or  one  buyer).  If  the  other  side  of  the  market 
is  competitive,  the  monopolist  or  monopsonist  can  determine  the  price  to  his  or  her  advantage, 
constrained  only  by  the  aggregate  behaviour  of  the  competitive  actors.  Between  the  two 
extremes  are  imperfectly  competitive  markets,  where  a  small  number  of  sellers  or  a  small 
number  of  buyers  (or  both)  have  considerable  influence  over  prices  but  cannot  control  them 
completely. 

In  a  competitive  market,  supply  and  demand  are  equated  through  the  price  mechanism:  if 
quantity  demanded  exceeds  quantity  supplied,  the  price  of  the  good  will  be  bid  up,  which  in 
turn  will  attract  suppliers  of  the  good  until  quantities  supplied  and  demanded  are  equated. 
Similarly,  changes  in  underlying  factors  such  as  the  cost  of  production  or  the  tastes  of 
consumers  are  reflected  in  prices  and  ultimately  in  quantities:  if  a  new  source  of  supply  for  the 
good  suddenly  becomes  available,  the  price  should  fall,  attracting  new  purchasers  until  an 
equilibrium  is  again  reached. 

Economists  are  very  attracted  to  the  price  mechanism,  not  just  because  it  explains  how 
supply  and  demand  are  equalized,  but  also  because  competitive  equilibria  arguably  have 
desirable  normative  properties.  In  a  competitive  equilibrium,  assuming  no  external  effects,  the 
cost  of  producing  the  last  unit  of  the  good  is  just  equal  to  the  value  of  that  last  unit  to  buyers. 
Any  departure  from  the  competitive  equilibrium  indicates  a  divergence  between  these  two 
values,  and  hence  a  degree  of  inefficiency.  Under  a  monopoly,  for  instance,  the  monopolist 
has  an  incentive  to  price  the  good  above  the  competitive  price  and  hence  to  produce  less  than 
the  optimal  quantity  of  the  good. 

Casual  observation  suggests  that  the  market  for  legal  services  in  Ontario  lies  somewhere 
between  the  two  extremes  of  perfect  competition  and  monopoly.  The  market  is  evidently  not 
perfectly  competitive  in  that  entry  is  controlled  by  a  professional  agency  which  imposes  fairly 
stringent  requirements  on  aspiring  lawyers.  Furthermore,  the  market  for  legal  aid  services  is 
undoubtedly  less  competitive  than  the  general  market  for  legal  services,  in  that  prices  are 
established  by  the  legal  aid  plan,  not  through  any  sort  of  market  mechanism.2  But  the  market 
for  legal  services  is  not  highly  monopolized  either;  casual  observation  suggests  that  no  one 
firm  or  group  of  firms  can  easily  control  the  price  of  legal  services.  Thus,  although  the  degree 
of  competition  in  the  market  for  legal  services  cannot  be  determined  without  a  careful 
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empirical  study,  I  will  assume  that  the  market  for  legal  services  is  towards  the  competitive  end 
of  the  spectrum  of  imperfectly  competitive  markets. 

I  will  also  assume  that  responses  to  changes  in  demand  will  be  seen  primarily  in  variations 
in  quantity  rather  than  variations  in  price.  But  this  assumption,  which  reflects  the  fact  that 
variations  in  demand  tend  to  be  reflected  in  the  amount  of  work  done,  rather  than  in  decreases 
in  fees,  should  not  necessarily  be  taken  as  an  indication  that  the  market  is  not  competitive. 
The  responsiveness  of  price  to  demand  depends  as  much  on  the  elasticity  of  supply  as  on  the 
competitive  structure  of  the  market;  a  highly  competitive  market  with  a  very  elastic  supply 
curve  will  exhibit  very  little  price  variation.5 

The  assumption  that  the  market  for  legal  services  is  fairly  competitive  is  not  equivalent  to 
the  assumption  that  the  market  outcome  is  desirable.  There  are  many  reasons  why  a  market 
equilibrium,  even  in  the  absence  of  externalities  or  intervention,  may  not  have  the  desirable 
properties  of  the  competitive  equilibrium  described  above.  One  of  those  reasons  has  particular 
relevance  to  the  market  for  legal  services,  and  I  turn  to  it  now. 

(b)  Principals  and  Agents 

The  basic  analysis  of  market  structure  assumes  a  homogeneous  good  or  service  whose 
quality  is  standardized  or  at  least  easily  observable.  Yet  many  goods  are  not  like  that. 
Automobiles  and  houses  are  merely  two  examples  of  goods  whose  quality,  though  of  critical 
importance  to  the  buyer,  is  not  readily  observable.  Furthermore,  many  services  have  the  same 
characteristic:  the  effectiveness  of  professional  services  and  of  employees  depends  largely  on 
the  effort  expended  by  the  seller,  that  is,  by  the  professional  or  employee  himself  or  herself. 

A  situation  of  this  sort  creates  what  economists  call  a  “principal-agent  relationship”.  The 
words  “principal”  and  “agent”  are  used  here  in  the  economic  sense,  not  in  the  legal  sense.6 
For  economists,  a  principal-agent  relationship  arises  whenever  one  individual  (or  organization) 
is  supposed  to  act  in  another’s  interest.7  The  principal-agent  relationship  is  problematic 
whenever  the  agent  has  both  the  incentive  and  the  ability  to  choose  actions  that  are  not  in  the 
principal’s  interest.  If  the  agent’s  interest  is  perfectly  aligned  with  the  principal’s,  or  if  the 
effect  of  the  agent’s  actions  on  the  principal’s  interests  can  be  perfectly  observed,  then  there  is 


But  some  anecdotal  evidence  suggests  that  the  price  of  legal  services  does  vary  with  demand.  Since  19%,  when 
the  Ontario  Legal  Aid  Plan  (OLAP)  sharply  reduced  the  number  of  certificates  it  granted,  some  criminal 
practitioners  in  Toronto  have  apparently  been  willing  to  accept  retainers  at  less  than  legal  aid  rates  from  clients 
who  would  formerly  have  obtained  certificates.  See  also  Law  Society  of  Upper  Canada,  Legal  Aid  Committee, 
Report  on  Legal  Aid  Tariff  Consultations  (19%),  at  4. 

Easton,  supra,  note  2,  draws  this  inference. 

“Elasticity”  is  the  economist’s  term  for  the  proportional  response  of  quantity  to  price.  Supply  is  elastic  (or 
inelastic)  if  a  given  percentage  change  in  price  results  in  a  greater  (or  lesser)  percentage  change  in  quantity 
supplied. 

One  who  is  another’s  agent  in  the  legal  sense  is  always  an  agent  in  the  economic  sense,  but  the  reverse  is  not 
true.  For  example,  in  economic  terms,  an  employee  is  always  an  employer’s  agent;  but  in  legal  terms,  an 
employee  is  not  always  an  agent  in  the  strict  sense  of  being  formally  authorized  to  act  on  the  employer’s  behalf. 
For  further  discussion  of  the  difference  between  economic  and  legal  agency,  see  Robert  C.  Clark,  “Agency  Costs 
versus  Fiduciary  Duties”,  in  John  W.  Pratt  and  Richard  J.  Zeckhauser,  eds..  Principals  and  Agents:  The 
Structure  of  Business  (Boston:  Harvard  Business  School  Press,  1985)  55. 

For  definitions  of  agency  slightly  broader  than  this  one,  see  Paul  Milgrom  and  John  Roberts,  Economics, 
Organization  and  Management  (Englewood  Cliffs,  N.  J.:  Prentice  Hall,  1992),  at  214  (“The  general  problem  of 
motivating  one  person  or  organization  to  act  on  behalf  of  another  is  known  among  economists  as  the  principal- 
agent  problem”),  and  John  W.  Pratt  and  Richard  J.  Zeckhauser,  “Principals  and  Agents:  An  Overview”,  in  Pratt 
and  Zeckhauser,  Principals  and  Agents,  supra,  note  6,  1  at  3  (“Whenever  one  individual  depends  on  the  action  of 
another,  an  agency  relationship  anses”). 
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no  agency  problem.  But  if  their  interests  are  not  perfectly  aligned,  and  if  the  principal  is  not 
fully  informed  about  the  agent’s  behaviour,  then  a  principal-agent  problem  arises.  Asymmetric 
information  between  the  principal  and  the  agent  creates  the  opportunity  for  the  agent  to  depart 
from  the  principal’s  interest;  and  when  these  departures  occur,  the  market  will  generally  come 
into  equilibrium  at  some  point  other  than  the  optimal  price/quantity  combination  that  would 
occur  if  agency  was  perfect.  As  we  will  see,  both  asymmetric  information  and  differences  in 
incentives  are  typically  present  in  the  legal  aid  context. 

(c)  Asymmetric  Information  in  the  Legal  Aid  Context 

Suppose  that  the  government  or  the  LAA8  has  established  a  set  of  criteria  for  determining 
which  cases  should  be  funded  and  to  what  extent,  and  has  also  chosen  a  mechanism  for 
funding  those  cases.  The  LAA  might,  for  instance,  have  determined  that  only  criminal  cases 
with  sufficiently  serious  consequences  on  conviction  should  be  funded,  or  that  only  family  law 
matters  that  have  a  certain  degree  of  complexity  should  be  funded.  The  LAA  wishes  to  obtain 
a  given  quality  of  service  for  legally  aided  clients  while  staying  within  its  budget.  What  is  to 
prevent  the  LAA  from  simply  announcing  its  criteria  to  prospective  clients  and  to  the  legal 
profession  and  observing  whether  the  criteria  are  being  respected? 

If  every  legal  matter  came  with  an  unambiguous  mark  of  its  seriousness  or  complexity, 
then  the  LAA  could  indeed  just  sit  back  and  watch  its  budget  be  spent  wisely.  But  legal  matters 
are  not  like  that.  Ex  ante ,  no-one  really  knows  whether  a  given  case  is  going  to  be  serious  or 
trivial,  complex  or  simple;  the  best  one  can  do  is  look  for  indicators  of  the  underlying 
characteristics  of  the  case.  Thus,  for  instance,  the  funding  criterion  for  criminal  cases  cannot 
be  that  the  accused  will  go  to  jail  if  convicted,  because,  given  the  great  range  of  circumstances 
of  accused  persons  and  the  discretion  of  the  sentencing  judge,  ex  ante  we  do  not  know  whether 
imprisonment  will  be  the  result  of  conviction  (unless  the  offence  has  a  statutorily  required  term 
of  imprisonment);  rather,  we  look  for  an  indicator  of  the  seriousness  of  the  consequences  of 
conviction,  such  as  the  nature  of  the  offence  charged,  or  the  likelihood  of  imprisonment  or  loss 
of  livelihood  on  conviction.9 

In  addition  to  uncertainty  ex  ante ,  there  is  imperfect  information  ex  post.  Typically,  the 
lawyer  is  in  the  best  position,  ex  post ,  to  determine  whether  a  given  case  actually  did  meet  the 
criteria  established  by  the  LAA.  Importantly,  the  lawyer’s  information  on  this  issue  is  superior 
both  to  the  client’s  and  to  the  LAA’s.  The  client  himself  or  herself  is  unlikely  to  be  able  to 
determine  the  nature  of  the  case  with  certainty;  otherwise,  he  or  she  would  not  need  a  lawyer 
in  the  first  place.10  The  LAA,  though  presumably  more  sophisticated  than  the  client,  must  also 


In  employing  the  generic  term  “legal  aid  authority”  or  “LAA”,  I  do  not  intend  to  be  taking  any  position  on  the 
appropriate  governance  structure  for  the  delivery  of  legal  aid.  The  incentive  issues  that  I  am  concerned  with  arise 
whether  the  LAA  is  a  branch  of  the  law  society,  a  government  department,  or  an  independent  agency  at  arm’s 
length  from  the  government.  On  governance  issues,  see  Frederick  H.  Zemans  and  Patrick  J.  Monahan,  From 
Crisis  to  Reform:  A  New  Legal  Aid  Plan  for  Ontario  (North  York,  Ont.:  Osgood e  Hall  Law  School,  York 
University  Centre  for  Public  Law  and  Public  Policy,  1997),  at  55-89;  Martin  L.  Friedland,  Governance  of  Legal 
Aid  Schemes,  paper  prepared  for  Ontario  Legal  Aid  Review  (May  16,  1997),  reproduced  in  Vol.  3  of  this  report,- 
National  Council  of  Welfare,  Legal  Aid  and  the  Poor  (Ottawa:  Minister  of  Supply  &  Services  Canada,  1995),  at 
69-70;  Roger  Smith,  “You  Are  Not  Alone”,  in  Zemans,  Monahan  and  Thomas  ,  supra,  note  2. 

E.g.,  Legal  Aid  Act,  R.S.O.  1990,  c.  L.9  ,  ss.  12(l)(b),  13(a). 

See  R.C.O.  Matthews,  “The  Economics  of  Professional  Ethics:  Should  the  Professions  be  more  like  Business?” 
(1991),  101  Econ.  J.  737  at  739.  This  observation  applies  to  the  legally  sophisticated  client  as  well  as  to  the 
layperson.  Even  if  the  client  is  himself  or  herself  a  lawyer,  it  is  likely  that  his  or  her  ability  to  assess  the  case 
accurately  will  be  clouded. 
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rely  on  the  lawyer’s  assessment  of  the  nature  of  the  case.  There  are  at  least  two  reasons  for 
this  reliance.  First,  the  LAA  must  to  a  large  extent  respect  the  confidentiality  of  the  lawyer- 
client  relationship;  and,  second,  even  if  the  lawyer  could  be  required  to  share  all  of  his  or  her 
information  with  the  LAA,  it  would  be  prohibitively  expensive  for  the  LAA  to  review  each 
and  every  file  for  compliance  with  the  criteria. 

Thus,  in  the  legal  aid  setting,  the  lawyer  has  two  principals,  the  client  and  the  legal  aid 
authority.  Furthermore,  each  of  these  principal-agent  relationships  has  its  own  informational 
asymmetry.  The  legal  aid  lawyer  is,  in  Blomqvist’s  useful  phrase,  a  “double  agent”.  On  the 
one  hand,  the  lawyer  has  both  a  duty  to  represent  the  client’s  interests  and  superior  information 
about  how  to  serve  the  client’s  interests:  the  lawyer’s  framing  of  the  pros  and  cons  of  any 
given  course  of  action  is  likely  to  be  very  influential  in  the  client’s  decision  about  whether  to 
pursue  that  course  of  action.  This  sort  of  agency  problem  is  not  limited  to  the  legal  aid  setting: 
it  arises  whenever  a  lawyer  wants  to  proceed  with  the  case  in  a  way  that  the  client,  if  fully 
informed,  would  not  choose.  On  the  other  hand,  the  lawyer  is  the  agent  of  the  LAA  in  that  he 
or  she  has  a  responsibility  to  respect  the  funding  criteria  established  or  enforced  by  the  LAA: 
the  LAA  may  not  wish  to  fund  every  procedural  step  that  the  lawyer  would  have 
recommended  to  a  private  client,  but  the  LAA  is  largely  dependent  on  the  lawyer’s  assessment 
of  whether  any  given  step  is  warranted  in  any  given  case.12  This  second  agency  problem  arises 
even  if  there  is  no  information  asymmetry  between  lawyer  and  client:  both  may  seek  funding 
for  an  improvement  in  representation  that  the  legal  aid  authority,  if  fully  informed,  would  not 
fund. 

(d)  Agency  Costs  in  the  Legal  Aid  Context 

An  agency  relationship  creates  room  for  behaviour  that  is  not  in  the  principal’s  interests. 
The  excess  costs  that  arise  because  of  imperfect  agency  are  often  called  “agency  costs”. 
Agency  costs  have  been  extensively  studied  in  corporate  governance,13  in  the  employment 


Ake  Blomqvist,  “The  doctor  as  double  agent:  Information  asymmetry,  health  insurance,  and  medical  care” 
(1991),  10  J.  Health  Econ.  411.  The  importance  of  informational  asymmetries  in  medical  care  has  been  studied 
by  economists  for  at  least  35  five  years:  see  Kenneth  J.  Arrow,  “Uncertainty  and  the  Welfare  Economics  of 
Medical  Care”  (1963),  53  Am.  Econ.  Rev.  941,  republished  in  Kenneth  J.  Arrow,  Collected  Papers,  vol.  6 
(Cambridge,  Mass.:  Harvard  University  Press,  1985)  15;  Gavin  Mooney  and  Mandy  Ryan,  “Agency  in  health 
care:  getting  beyond  first  principles”  (1992),  12  J.  Health  Econ.  125.  See  also  Martin  Feldstein,  Hospital  Costs 
and  Health  Insurance  (Cambridge,  Mass.:  Harvard  University  Press,  1981),  at  62-63. 

In  this  respect,  lawyers  in  a  legal  aid  setting  are  analogous  to  physicians  in  anything  other  than  a  pure  market 
setting.  “In  providing  diagnostic  information  and  recommending  treatment,  [physicians]  should,  as  in  a 
conventional  principal-agent  problem,  act  in  the  interest  of  their  patients.  However,  when,  as  in  the  case  of  health 
services,  part  or  all  of  the  cost  is  paid  by  a  third  party,  efficiency  also  requires  that  they  take  into  account  the 
impact  of  their  actions  on  the  overall  cost  of  health  services;  that  is,  take  into  account  the  interest  of  the  insurance 
provider”:  Blomqvist,  supra,  note  11,  at  412. 

See  Eugene  Fama,  “Agency  Problems  and  the  Theory  of  the  Firm”  (1980),  88  J.  Polit.  Econ.  288. 
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relationship,14  and  in  the  provision  of  medical  services;15  less  so  in  the  provision  of  legal  aid.16 
The  two  main  categories  of  agency  costs  relevant  to  legal  aid  are  supplier-induced  demand  and 
quality  decline.  The  relationship  between  agency  costs  and  legal  aid  delivery  systems  will  be 
discussed  in  Part  3  below;  the  purpose  of  this  section  of  the  paper  is  simply  to  outline  the 
nature  of  these  agency  costs. 

(i)  Supplier-induced  Demand 

As  noted  above,  economists  generally  think  of  demand  and  supply  as  separate  functions 
that  interact  to  determine  the  price  and  quantity  of  a  good.  However,  when  the  supplier  of  a 
good  is  also  the  agent  of  an  imperfectly  informed  customer,  demand  and  supply  are  no  longer 
clearly  separated:  where  the  customer’s  decisions  depend  on  the  supplier’s  advice,  there  is 
scope  for  supplier-induced  demand. 

Supplier-induced  demand  has  been  defined  in  various  ways,17  but  the  central  idea  is  that  a 
professional  adviser  can,  because  of  his  or  her  informational  advantage,  increase  the  amount  of 


In  elementary  economics,  students  are  taught  that  wages  equal  workers’  marginal  product.  But  this  equation  only 
holds  when  the  principal-agent  relationship  between  employers  and  employees  is  disregarded  or  perfectly  solved. 
Typically,  employers  cannot  easily  monitor  the  effort  or  the  output  of  any  given  employee,  and  so  cannot 
determine  marginal  products.  Put  another  way,  the  problem  of  motivating  workers  is  the  manifestation  of  the 
principal-agent  relationship  between  employer  and  employee.  Adam  Smith  was  alert  to  this  problem:  see  Adam 
Smith,  The  Wealth  of  Nations,  vol.  1  (Oxford:  Clarendon  Press,  1979),  at  101.  Karl  Marx  was  perhaps  the  first 
economist  to  make  it  central  to  his  theory:  Marx  noted  that  while  employers  can  purchase  labour-power,  i.e., 
workers’  time,  what  they  require  is  labour,  i.e.,  workers’  effort.  A  central  problem  of  capitalism,  in  Marx’s 
view,  was  to  ensure  that  the  value  of  labour  exceeded  the  value  of  labour-power;  otherwise,  no  profit  could  be 
generated.  See  Karl  Marx,  Capital,  vol.  1  (Moscow:  Progress  Publishers,  1954),  at  173-92.  In  the  1980s,  this 
problem  was  rediscovered  by  neoclassical  economists  as  the  “efficiency  wage  hypothesis”.  Suppose  that  the  firm 
cannot  perfectly  monitor  workers’  performance  but  can,  from  time  to  time,  check  to  see  whether  a  given  worker 
is  shirking.  There  is  thus  a  small  probability  that  any  worker  who  is  actually  shirking  on  any  given  day  will  be 
caught.  Suppose  further  that  the  penalty  for  being  caught  shirking  is  instant  dismissal,  and  that  if  the  worker  is 
dismissed,  he  or  she  will  receive  %x  by  obtaining  another  job  or  in  the  form  of  social  benefits.  Then  the  firm  must 
pay  the  worker  an  amount  greater  than  $x  that  is  sufficient  to  ensure  that  the  expected  value  of  performing  will 
exceed  the  expected  value  of  shirking  (which  includes  the  probability  of  being  dismissed  and  receiving  $x).  The 
efficiency  wage  hypothesis  is  thus  an  explanation  of  wage  structures  based  on  the  need  to  solve  the  principal- 
agent  problem  in  the  employment  relationship.  See  Carl  Shapiro  and  Joseph  Stiglitz,  “Equilibrium 
Unemployment  as  a  Worker  Discipline  Device”  (1984),  74  Am.  Econ.  Rev.  433;  Samuel  Bowles,  “The 
Production  Process  in  a  Competitive  Economy:  Walrasian,  Neo-Hobbesian,  and  Marxian  Models”  (1985),  75 
Am.  Econ.  Rev.  16;  Milgrom  and  Roberts,  supra,  note  7,  at  250-59.  For  a  recent  empirical  study  of  the 
response  to  agency  problems  in  private  law  firms,  see  Christopher  Ferrall,  “Promotions  and  incentives  in 
partnerships:  evidence  from  major  U.S.  law  firms”  (19%),  29  Can.  J.  Econ.  811. 

See  Blomqvist,  supra,  note  11;  ChoongSup  Lee,  “Optimal  medical  treatment  under  asymmetric  information” 
(1995),  14  J.  Health  Econ.  419;  Mooney  and  Ryan,  supra,  note  11. 

But  see  Gwyn  Sevan,  “Has  There  Been  Supplier-Induced  Demand  for  Legal  Aid?”  (19%),  15  Civ.  Just.  Q.  98 
at  101-06;  Owen  Lippert  and  Stephen  T.  Easton,  “Past  and  Future:  Legal  Aid  in  Ontario”,  in  Zemans,  Monahan 
and  Thomas,  supra,  note  2;  Tamara  Goriely,  “Revisiting  the  debate  over  criminal  legal  aid  delivery  models:  a 
view  from  Britain”,  in  Zemans,  Monahan  and  Thomas,  supra,  note  2  [hereinafter  Goriely,  “Revisiting  the 
debate”]. 

Supplier-induced  demand  has  been  defined  as  “advice  to  the  client  to  incur  expenses  on  professional  services  ... 
that  are  in  fact  unnecessary  or  even  disadvantageous”:  Matthews,  supra,  note  10,  at  740;  or  as  a  service  that 
would  not  have  been  demanded  if  the  client  had  the  same  information  as  the  professional:  Roberta  Labelle,  Greg 
Stoddart,  and  Thomas  Rice,  “A  re-examination  of  the  meaning  and  importance  of  supplier-induced  demand” 
(1994),  13  J.  Health  Econ.  347  at  353-54;  or  as  the  ability  of  the  supplier  to  shift  the  demand  curve  to  the  right: 
Victor  R.  Fuchs,  “The  Supply  of  Surgeons  and  the  Demand  for  Operations”  (1978),  13  J.  Human  Resources 
(Supp.)  35,  republished  in  Victor  R.  Fuchs,  The  Health  Economy  (Cambridge,  Mass.:  Harvard  University  Press, 
1986)  126;  see  also  J.  Richardson,  “The  Inducement  Hypothesis:  That  Doctors  Generate  Demand  for  Their  Own 
Services”,  in  J.  van  der  Gaag  and  M.  Perlman,  eds..  Health,  Economics,  and  Health  Economics  (Amsterdam: 
North-Holland,  1981)  189. 

As  Bevan,  supra,  note  16,  at  104,  argues,  Matthews’s  definition  is  unnecessarily  restrictive.  Particularly  in  a 
context  where  the  professional  is  a  “double  agent”,  supplier-induced  demand  should  be  deemed  to  include 
services  that  the  client  is  very  happy  to  receive,  but  which  the  third-party  payer,  if  fully  informed,  would  not 
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services  that  the  client  would  like  to  use.  The  mere  fact  that  the  impetus  to  use  the  services 
comes  from  the  professional  and  not  from  the  client  is  not  in  itself  necessarily  a  cause  for 
concern;  we  assume,  by  and  large,  that  professionals  will  honestly  advise  clients  as  to  the 
appropriate  course  of  action.  Thus,  services  obtained  through  supplier-induced  demand 
should  be  considered  a  cost  only  when  they  exceed  the  quantity  of  services  that  have  been 
deemed  appropriate,  according  to  some  normative  criteria.  In  the  context  of  legal  aid,  the 
appropriate  normative  criterion  to  apply  is  not  the  competitive  market  outcome;  presumably, 
we  have  a  system  of  legal  aid  because  we  believe  that  the  market,  when  left  to  itself,  does  not 
supply  enough  legal  services  to  low-income  citizens.  Rather,  the  question  is  whether  the  LAA, 
if  fully  informed,  would  have  funded  the  service.  If  not,  then  the  LAA’s  demand  for  the 
service  is  supplier-induced. 

The  possibility  of  controlling  supplier-induced  demand  depends  very  much  on  the  nature 
of  the  market  for  the  service  in  question.19  In  a  market  where  there  are  many  suppliers  of  a 
service  and  where  customers  have  to  pay  for  the  services  they  use,  one  would  expect  supplier- 
induced  demand  to  be  at  least  partially  controlled  by  competitive  forces.  Suppliers  will  always 
have  an  incentive  to  attract  each  others’  customers  by  not  recommending  unnecessary  services; 
customers  have  a  corresponding  incentive  to  keep  their  costs  down  by  switching  to  suppliers 
who  at  least  appear  not  to  be  recommending  unnecessary  services.  While  a  competitive 
mechanism  of  this  sort  is  unlikely  to  eliminate  agency  costs  completely,  it  can  partially  control 
them.  But  in  a  market  dominated  by  third-party  payers,  such  as  medical  care  and  legal  aid, 
neither  the  suppliers  nor  the  customers  have  these  incentives,  so  there  is  greater  scope  for 
supplier-induced  demand. 

There  is  an  extensive  literature  on  supplier-induced  demand  in  health  care.21  A  substantial 
group  of  studies  supports  the  position  that  supplier-induced  demand  is  pervasive  in  medical  and 
dental  care,22  though  other  studies  cast  doubt  on  this  conclusion.2  This  sort  of  supplier- 


have  funded.  For  a  discussion  of  the  difficulty  of  defining  supplier-induced  demand  properly,  see  Labelle, 
Stoddart,  and  Rice,  supra,  at  349-52;  Bevan,  supra,  note  16,  at  103-06. 

In  the  medical  context,  this  point  has  been  extensively  discussed  by  Labelle,  Stoddart,  and  Rice,  supra,  note  17. 
They  argue  that  the  central  issue  is  not  whether  the  physician  or  the  patient  is  responsible  for  the  demand,  but 
“how  induced  physician  services  affect  the  health  of  patients”:  ibid,  at  348-49.  That  is,  supplier-induced  demand 
is  not  necessarily  a  bad  thing  if  it  leads  to  better  outcomes  for  patients.  See  also  Fuchs,  supra,  note  17,  at  128. 

This  point  is  stressed  by  Miron  Stano,  “A  Further  Analysis  of  the  Physician  Inducement  Controversy”  (1987),  6 
J.  Health  Econ.  227. 

To  see  this  point  in  anecdotal  terms,  ask  yourself  whether  you  would  continue  to  take  your  car  to  a  service  station 
whose  mechanics  always  seem  to  find  something  wrong  with  it,  no  matter  how  well  it  seems  to  you  to  be 
running. 

This  literature  has  been  recently  reviewed  by  Labelle,  Stoddart,  and  Rice,  supra  note  17,  and  by  Thomas  H.  Rice 
and  Roberta  Labelle,  “Do  Physicians  Induce  Demand  for  Medical  Services?”  (1989),  14  J.  Health  Politics,  Pol’y 
&  L.  587.  A  somewhat  older  body  of  literature,  emphasizing  the  role  of  third-party  payment  on  the  costs  of 
medical  treatment,  is  reviewed  by  Feldstein,  supra,  note  11,  at  57-103. 

Econometric  studies  finding  evidence  of  supplier  inducement  in  medical  care  include  the  following:  Fuchs,  supra, 
note  17;  Richardson,  supra,  note  17;  Jerry  Cromwell  and  Janet  B.  Mitchell,  “Physician-induced  Demand  for 
Surgery”  (1986),  5  J.  Health  Econ.  293;  Jostein  Grytten,  Fredrik  Carlsen,  and  Rune  Sorensen,  “Supplier 
inducement  in  a  public  health  care  system”  (1995),  14  J.  Health  Econ.  207.  Econometric  studies  finding  evidence 
of  supplier  inducement  in  dental  care  include:  Jostein  Grytten  and  Dorthe  Holst,  “Supplier  Inducement:  Its  Effect 
on  Dental  Services  in  Norway”  (1990),  9  J.  Health  Econ.  483;  Joseph  Schaaftsma,  “A  new  test  for  supplier- 
inducement  and  application  to  the  Canadian  market  for  dental  care”  (1994),  13  J.  Health  Econ.  407.  For  a 
somewhat  less  formal  analysis  suggesting  that  reductions  in  Medicaid  rates  lead  physicians  to  maintain  their 
incomes  by  increasing  the  amount  of  services  they  provide,  see  Jon  Gabel  and  Thomas  Rice,  “Reducing  Public 
Expenditures  for  Physician  Services:  The  Price  of  Paying  Less”  (1985),  9  J.  Health  Politics,  Pol’y-  &  L.  595. 

See  Roger  Feldman  and  Frank  Sloan,  “Competition  Among  Physicians,  Revisited”  (1988),  13  J.  Health  Politics, 
Pol’y.  &  L.  239;  Joel  Hay  and  Michael  J.  Leahy,  “Physician-Induced  Demand:  An  Empirical  Analysis  of  the 
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induced  demand  obviously  raises  serious  problems  for  cost  containment  and  for  economic 

efficiency. 

It  is  hard  to  imagine  that  the  number  of  matters,  or  the  number  of  clients  potentially  in 
need  of  advice  or  representation,  could  be  affected  by  the  availability  of  legal  aid;  therefore, 
supplier-induced  demand  for  legally  aided  services  derives  primarily  from  two  sources.  First, 
lawyers  may  play  an  active  role  in  persuading  the  LA  A  that  a  given  case,  or  class  of  cases, 
should  be  funded.  This  source  of  supplier-induced  demand  will  be  particularly  important  where 
opportunities  for  lawyers  to  practise  privately  are  declining  (or  increasing  more  slowly  than  the 
supply  of  lawyers).25  Economists  would  normally  expect  competitive  forces  to  push  lawyers’ 
fees  down  under  these  conditions,  but  if  lawyers  can  persuade  the  LAA  that  the  existing  tariff 
is  necessary  to  provide  proper  representation  and  that  additional  cases  should  be  funded,  this 
downward  pressure  is  reduced.  Second,  lawyers  have  an  important  influence  on  how  much 
work  is  done  on  any  given  case.  It  should  be  noted  that  in  both  of  these  sources  of  supplier- 
induced  demand,  the  client’s  interest  is  the  same  as  the  lawyer’s;  while  it  may  occasionally 
happen  that  the  client  would  be  better  off  with  fewer  legal  services  or  with  no  representation  or 
advice  whatsoever,  in  most  cases  the  client  will  want  the  lawyer  to  do  the  best  job  possible  at 
the  LAA’s  expense. 

(II)  Quality  Decline 

One  of  the  central  manifestations  of  imperfect  information,  in  markets  of  all  sorts,  is  the 
problem  of  observing  quality.  The  quality  of  many  goods  is  not  observable  until  the  customer 
has  had  time  to  use  the  good  (or,  in  the  case  of  perishable  goods,  has  actually  consumed 
them).  While  there  are  many  mechanisms,  ranging  from  reputational  devices  to  formal 
warranties  of  quality,  to  compensate  for  the  difficulty  of  observing  quality,  there  are  also  many 
markets  in  which  these  mechanisms  are  likely  to  be  ineffective.26  Where  a  principal  depends 
on  an  agent  to  obtain  a  good  or  a  service,  the  problem  of  controlling  quality  is  exacerbated:  the 


Consumer  Information  Gap”  (1982),  1  J.  Health  Econ.  231.  A  particularly  intriguing  study  was  performed  by 
Dranove  and  Wehner,  who  found  econometric  evidence  of  physician-induced  demand  for  childbirths  in  the 
United  States.  The  authors  found  this  result  unbelievable,  and  hypothesized  that  it  occurred  because  their 
econometric  method  was  faulty.  See  David  Dranove  and  Paul  Wehner,  “Physician-induced  demand  for 
childbirths”  (1994),  13  J.  Health  Econ.  61.  If  this  hypothesis  is  correct,  it  casts  doubt  on  the  validity  of  other 
studies  using  the  same  methodology,  including  Cromwell  and  Mitchell,  supra,  note  22. 

At  least,  it  is  unlikely  that  this  is  so  for  the  types  of  problems  for  which  legal  aid  is  commonly  made  available, 
such  as  family  and  criminal  law.  If  legal  aid  were  routinely  available  for  civil  disputes  of  all  sorts,  no  matter  how 
frivolous,  it  would  be  much  easier  to  imagine  lawyers  encouraging  clients  to  make  legally  aided  claims  which  the 
clients  would  not  have  made  even  if  they  could  have  afforded  private  counsel.  This  concern  may  underlie  some 
of  the  restrictions  on  the  granting  of  certificates  in  civil  matters  set  out  in  the  Regulations  under  the  Legal  Aid 
Act\  see  R.R.O.  1990,  Reg.  710,  s.  44(1). 

This  point  is  stressed  by  Sevan,  supra,  note  16,  at  101. 

A  foundational  study  of  the  use  of  “signals”  to  indicate  the  presence  of  unobservable  characteristics  that  the  buyer 
is  really  interested  in,  is  A.  Michael  Spence,  Market  Signalling:  Informational  Transfer  in  Hiring  and  Related 
Screemng  Processes  (Cambridge,  Mass.:  Harvard  University  Press,  1974).  For  an  extreme  case  of  the  effect  of 
quality  uncertainty  on  market  equilibrium,  see  George  A.  Akerlof,  “The  market  for  ‘lemons’:  quality  uncertainty 
and  the  market  mechanism”  (1970),  84  Q.J.Econ.  488,  republished  in  George  A.  Akerlof,  An  economic 
theorist's  book  of  tales  (Cambridge:  Cambridge  University  Press,  1984)  7  [hereinafter  Akerlof,  “Lemons”]. 
Akerlof  describes  a  market  for  a  durable  good,  cars  for  instance,  the  quality  of  which  is  known  to  be  uniformly 
distributed  across  some  measure.  The  quality  of  any  given  car  can  only  be  estimated  after  it  has  been  used  for 
some  time.  Given  certain  assumptions  about  the  nature  of  the  demand  for  cars,  Akerlof  shows  that  there  may  be 
no  market  at  all  for  used  cars:  market  participants  are  all  aware  that  the  only  used  cars  offered  for  sale  are  those 
that  have  revealed  themselves  to  be  low-quality  cars.  The  real-life  manifestation  of  Akerlof  s  extreme  case  is  the 
sudden  decline  in  the  resale  value  of  a  car  when  it  is  driven  off  the  dealer’s  lot. 
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agent  ma^  have  an  incentive  to  provide  lower-quality  work  than  the  principal  is  expecting  to 
receive. 

The  quality  of  a  lawyer’s  work  is  largely  under  his  or  her  control;  thus,  a  second  type  of 
agency  cost  that  may  be  important  to  legal  aid  is  the  possibility  that  the  client  may  not  get 
work  of  the  quality  that  the  LA  A  is  paying  for.  But  the  quality  of  legal  services  is  difficult  to 
measure.  Quality  includes  not  just  the  result  achieved  or  the  technical  quality  of  the  legal  work 
performed  (e.g.,  proper  drafting  of  documents,  competent  representation  in  court),  but  also  the 
lawyer’s  ability  to  inform  the  client  and  to  respond  to  his  or  her  instructions.  A  lawyer  who 
promptly  returns  necessary  phone  calls  is  a  better  lawyer  than  one  who  has  to  be  hounded  by 
his  or  her  clients;  a  lawyer  who  enters  a  guilty  plea  only  when  the  client  is  fully  prepared  to 
admit  guilt  is  a  better  lawyer  than  one  who  participates,  out  of  laziness  or  indifference,  in  a 
plea  of  convenience  entered  by  an  accused  who  privately  maintains  his  or  her  innocence.  From 
the  LAA’s  perspective,  both  guilty  pleas  look  the  same,  and  the  only  available  measure  of  the 
quality  of  representation  on  the  plea  may  be  whether  the  client  got  a  reasonable  sentence.  Yet 
in  reality,  the  second  plea  was  obtained  through  low  quality  service,  even  if  the  result  is  the 
same  as  in  the  first  plea.  The  cost  of  the  second  plea  may  be  that  the  lawyer  has  been  paid  by 
the  LAA  for  high  quality  work  without  performing  it. 

In  a  market  setting,  there  is  likely  to  be  some  measure  of  control  over  this  sort  of  slack. 
Clients  will  not  remain  with  lawyers  who  do  not  treat  them  with  respect  or  who  disregard  their 
instructions;  sophisticated  or  repeat  clients  may  have  a  basis  for  comparing  the  quality  of 
service  that  they  have  received  on  different  occasions.  Again,  as  with  supplier-induced 
demand,  control  over  slack  is  unlikely  to  be  perfect.  But  in  the  legal  aid  relationship,  where 
the  lawyer  is  a  “double  agent”  and  where  both  the  client  and  the  LAA  may  lack  the  ability  to 
observe  quality,  even  these  controls  may  be  lacking,  so  that  slack  may  be  a  severe  problem. 

(e)  Mechanisms  for  Controlling  Agency  Costs 
(i)  Market  Mechanisms 

A  well-functioning  market  may  partially  control  agency  costs,  in  that  repeated  transactions 
can  generate  information  which  market  participants  can  use  to  develop  better  estimates  as  to 
which  agents  are  shirking  or  imposing  other  agency  costs  on  their  principals.  In  the  market 
for  legal  services,  for  example,  wealthy  and  sophisticated  clients  can  shop  around  for  lawyers, 
or  can  even  employ  in-house  counsel  (/. e. ,  employ  one  agent  to  assess  the  work  of  others).  In 
addition  to  these  relatively  straightforward  devices,  economists  have  suggested  a  variety  of 
other  mechanisms,  particularly  contracts  designed  to  align  the  interests  of  principals  and 
agents,  some  of  which  are  seen  in  the  real  world  (e.g. ,  bonding  of  agents,  delayed 
compensation  of  employees,  experience  rating  in  insurance),  and  some  of  which  are  not 

30 

(e.g.,  functions  relating  compensation  to  outcomes  in  complicated  ways). 


Matthews,  supra ,  note  10,  at  740,  describes  this  sort  of  quality  reduction  as  “skimping”.  In  the  employment 
relationship  and  in  the  study  of  corporate  governance,  it  is  often  described  as  “shirking”:  Milgrom  and  Roberts, 
supra,  note  7,  at  179-81;  Fama,  supra,  note  13,  at  295-97.  Since  I  intend  to  discuss  factors  in  addition  to  outright 
laziness,  I  prefer  the  more  general  term  “quality  decline”. 

Pratt  and  Zeckhauser,  supra,  note  7,  at  5. 

See  Pratt  and  Zeckhauser,  ibid.,  and  Kenneth  J.  Arrow,  “The  Economics  of  Agency”,  in  Pratt  and  Zeckhauser, 
Principals  and  Agents,  supra,  note  6,  at  37;  see  also  the  studies  of  the  employment  relationship  cited  in  note  14, 
supra. 

See  Mooney  and  Ryan,  supra,  note  11,  at  126. 
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(ii)  Reputation 

Many  economic  relationships  persist  over  time;  customers  favour  certain  department 
stores,  manufacturers  use  the  same  suppliers  repeatedly,  large  corporate  or  institutional  clients 
retain  the  same  law  firm  for  years.  Long-term  relationships  of  this  sort  may  control  agency 
costs  in  two  closely  related  ways.  First,  if  the  agent  shirks,  it  risks  not  just  some  sort  of 
penalty  in  one  transaction,  but  the  loss  of  future  business,  perhaps  several  years’  worth. 
Second,  an  agent  who  has  a  good  reputation  can  rely  on  that  reputation  to  obtain  business  from 
other  customers.  Thus,  the  loss  of  a  good  reputation  is  more  devastating  than  the  loss  of  any 
one  customer  or  any  one  contract.  An  analogy  may  be  drawn  between  an  agent’s  reputation 
and  a  performance  bond;  the  rise  and  fall  of  reputations  is  a  way  of  increasing  the  expected 
cost  to  the  agent  of  departing  from  the  principal’s  interest.31  Note  that  reputations  can  function 
this  way  even  if  the  quality  of  the  agent’s  performance  in  any  given  transaction  is  not  perfectly 
observable.  Reputations  depend  on  repeat  performances,  and  while  the  agent  may  be  able  to 
explain  one  bad  outcome  as  a  random  event,  repeated  bad  outcomes  will  decrease  the 
principal’s  confidence  in  such  explanations. 

The  importance  of  a  good  reputation  to  a  lawyer  does  not  need  to  be  belaboured.  It  is  vital 
for  lawyers  to  appear  honest  and  competent  in  the  eyes  of  colleagues,  clients,  and  tribunals; 
and  perhaps  the  best  way  to  appear  honest  and  competent  is  to  he  honest  and  competent.32  But 
because  reputation  depends  on  repeat  performances,  its  effectiveness  in  the  legal  aid  context  is 
likely  to  be  limited  to  areas  where  clients  have  repeated  contact  with  legal  aid  lawyers. 

(iii)  Exit  and  Voice 

Albert  Hirschman’s  famous  distinction  between  exit  and  voice  may  also  have  some 
relevance  to  the  problem  of  controlling  agency  costs.  Hirschman  conceived  of  organizations  as 
“permanently  and  randomly  subject  to  decline  and  decay,  that  is,  to  a  gradual  loss  of 
rationality,  efficiency,  and  surplus-producing  energy,  no  matter  how  well  the  institutional 
framework  within  which  they  function  is  designed”.  3  As  Hirschman  pointed  out,34  economists 
are  unlikely  to  believe  that  “slack”  of  this  sort  can  persist  for  very  long,  and  when  an 
economist  encounters  it,  he  “asks  himself,  having  got  over  his  initial  shock,  whether  the  slack 
may  not  after  all  be  a  good  thing,  a  blessing  in  disguise”.35  But  assuming  that  slack  is  more 
pervasive  than  economists  usually  assume,  Hirschman  describes  the  two  main  options  available 
to  the  customer  of  a  firm  or  the  member  of  an  organization  who  is  unhappy  with  “the  quality 
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of  the  product  or  service  being  provided”  as  being  exit  and  voice.  Exit,  the  response 
customarily  assumed  in  economic  theory,  involves  leaving  the  organization  and  seeking 


See  Pratt  and  Zeckhauser,  supra,  note  7,  at  12-13;  Milgrom  and  Roberts,  supra,  note  7,  at  259-69. 

George  A.  Akerlof,  “Loyalty  Filters”  (1983),  73  Am.Econ.Rev.  54,  republished  in  George  A.  Akerlof,  An 
economic  theorist’s  book  of  tales  (Cambridge:  Cambridge  University  Press,  1984)  175  [hereinafter  Akerlof, 
“Loyalty  Filters”].  If  there  is  no  correlation  at  all  between  honesty  and  the  appearance  of  honesty,  then  reputation 
will  be  useless  in  controlling  agency  costs. 

Albert  Hirschman,  Exit  Voice,  and  Loyalty  (Cambridge,  Mass.:  Harvard  University  Press,  1970),  at  15. 

Ibid.,  at  2. 

Ibid.,  at  14.  Hirschman  would  probably  interpret  the  economic  approach  to  agency  costs  in  this  light;  in  the 
mainstream  view,  slack,  though  not  exactly  a  blessing  in  disguise,  is  viewed  largely  as  an  unavoidable 
consequence  of  human  nature. 

Ibid.,  at  4  [emphasis  in  original]. 
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another.  Voice,  on  the  other  hand,  involves  the  expression  of  “dissatisfaction  directly  to 
management  or  to  other  authority  to  which  management  is  subordinate  or  through  general 
protest  addressed  to  anyone  who  cares  to  listen”.  7  In  the  absence  of  a  monopoly  or  other 
special  bonds  between  the  organization  and  the  member,  exit  is  likely  to  prevail;  the  more 
strenuous  option  of  voice  is  likely  to  be  used  by  individuals  in  organizations  to  which  there  is 
no  alternative  but  where  the  organizations  are  not  oppressive  of  their  members.  Voice  is  thus 
an  extremely  important  instrumental  alternative  to  exit,  particularly  in  situations  where  the 
organization  has  not  responded  as  expected  to  exit,  or  where  exit  is  difficult.  Because  voice  is 
the  more  strenuous  option,  requiring  organizational  ability,  articulateness,  and  personal 
courage,39  the  ability  to  use  it  is  likely  to  atrophy  if  exit  is  very  widely  available;40  on  the  other 
hand,  if  there  is  no  possibility  of  exit,  voice  may  be  useless.  Thus,  exit  and  voice  stand  in  a 
shifting  relationship  with  each  other.41 

Hirschman’s  analysis  suggests  that  voice  is  likely  to  be  particularly  important  in  the  legal 
aid  system.  Assuming  that  legal  aid  lawyers  have  an  incentive  to  slack,  there  are  two  parties 
who  might  have  an  incentive  to  exercise  voice.  The  first  is  the  legal  aid  authority  itself,  which 
might  appeal  to  lawyers  to  maintain  quality,  though  in  the  absence  of  some  way  of  determining 
which  legal  aid  lawyers  are  slacking,  the  appeal  might  be  limited  to  lawyers  in  general.  The 
second  is  the  client  who,  if  he  or  she  is  dissatisfied  with  the  advice  or  representation  received, 
might  complain  to  the  LAA.  Given  the  difficulty  of  distinguishing  dissatisfaction  with  the 
result  in  the  client’s  case  from  dissatisfaction  with  the  quality  of  service  provided  by  the 
lawyer,  complaints  of  this  sort  are  likely  to  be  imperfect  indicators  of  quality,  but  it  would  be 
foolish  to  disregard  them  altogether.42 

The  fact  that  a  dissatisfied  client  is  able  to  exercise  voice  does  not  in  itself  mean  that  the 
reason  for  the  dissatisfaction  will  disappear.  For  voice  to  be  effective,  the  complaints  of  the 
LAA  or  the  clients  must  have  some  purchase  on  the  lawyer.  The  two  most  obvious  sources  of 
this  purchase  are  the  lawyer’s  reputation,  discussed  above,  and  the  lawyer’s  professionalism, 
discussed  below.  Unless  the  lawyer  is  concerned  about  these  or  has  some  other  reason  to 
respond,  voice  will  not  be  an  effective  device  for  controlling  agency  costs. 

(iv)  Professionalism 

It  has  often  been  noted  that  one  of  the  things  that  sets  some  professions  apart  from  other 
occupations  is  an  internal,  and  internalized,  code  of  behaviour.  Such  codes  of  behaviour  are 


Ibid. ,  at  4. 

Ibid.,  at  121-22. 

Ibid. ,  at  39. 

Ibid. ,  at  43  and  at  44-54. 

I  thank  Michael  Trebilcock  for  reminding  me  of  this  point;  see  also  Albert  Hirschman,  “Exit,  voice,  and  loyalty: 
Further  reflections  and  a  survey  of  recent  contributions”,  in  Essays  in  Trespassing  (Cambridge:  Cambridge 
University  Press,  1981)  213  at  224. 

That  clients  be  given  opportunities  to  voice  their  dissatisfaction  with  legal  aid  services  has  been  recommended  by 
Smith,  supra,  note  14,  at  31,  and  in  Legal  Aid  and  the  Poor,  supra,  note  8,  at  77. 

Matthews,  supra,  note  10,  at  739-41,  sees  professional  ethics  as  on  the  extreme  end  of  a  continuum  of  devices 
for  controlling  agency  costs  in  business  relationships.  See  also  Robert  Dingwall  and  Paul  Fenn,  “‘A  Respectable 
Profession’?:  Sociological  and  Economic  Perspectives  on  the  Regulation  of  Professional  Services”  (1987),  7  Int’l 
Rev.  L.  &  Econ.  51  (suggesting  that  self-enforcement  of  ethical  standards  by  a  professional  body  is  usefully  seen 
as  a  quid  pro  quo  for  the  profession’s  legal  monopoly  on  the  service  in  question);  Arrow,  supra,  note  11,  at  24- 
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often  formally  promulgated  and  formally  enforceable;  but,  perhaps  more  significant  than  their 
formal  enforcement  is  the  fact  they  tend  to  be  internalized  by  members  of  the  profession.  If  so, 
agency  costs  will  be  reduced  because  members  of  the  profession  will  act  in  their  principals’ 
interests  without  additional  economic  incentives. 

Yet  professionalism  is  a  double-edged  sword  from  the  perspective  of  the  LAA.  On  the  one 
hand,  the  stronger  the  adherence  of  the  legal  profession  to  its  own  ethical  standards,  the  less 
likely  lawyers  will  be  to  induce  needless  demand  or  to  slack.  Furthermore,  lawyers’ 
professional  standards  will  give  some  purchase  for  the  exercise  of  voice  by  the  LAA  or  by 
clients.  On  the  other  hand,  professionalism  may  itself  lead  to  supplier-induced  demand:  a 
lawyer  who  has  fully  internalized  the  standards  of  his  or  her  profession  may  easily  persuade 
himself  or  herself  that  a  given  procedural  step  is  critical  to  the  client’s  case  and  must  be  taken. 
The  lawyer  will  then  attempt  to  persuade  the  LAA  to  fund  this  step;  since  it  is  difficult  for  the 
LAA  to  second-guess  the  lawyer’s  judgment  in  this  regard,  the  LAA  may  find  itself  funding 
procedures  that  it  would  not  have  funded,  if  fully  informed.  In  this  sense,  while 
professionalism  helps  to  align  the  lawyer’s  interests  with  the  client’s,  it  may  drive  a  wedge 
between  the  lawyer’s  interests  and  the  LAA’s. 

3.  AGENCY  COSTS  AND  LEGAL  AID  DELIVERY  MECHANISMS 

In  Part  2  of  this  paper,  I  described  two  types  of  agency  costs  and  the  ways  in  which  they 
might  manifest  themselves  in  lawyers’  behaviour.  In  this  part,  I  turn  to  a  more  specific 
discussion  of  the  interaction  of  these  agency  costs  with  different  delivery  mechanisms. 

(a)  Assumptions 

Several  assumptions  should  be  kept  in  mind.  First,  I  assume  that  the  criteria  for  deciding 
which  cases  to  fund  and  at  what  level  are  determined  not  by  the  delivery  mechanism  itself,  but 
by  a  prior  political  or  administrative  decision.  Of  course,  these  criteria  will  affect  which 
delivery  mechanisms  are  chosen;  a  “poverty  law”  initiative  by  the  government  or  by  the  LAA 
is  likely  to  envision  a  larger  role  for  community  legal  clinics  than  a  more  traditional  approach. 
The  assumption  that  the  criteria  are  determined  elsewhere  is  made  to  give  a  normative 
reference  point  for  the  discussion.  Therefore,  when  I  speak  of  “excess”  services  being 
provided  or  of  “inadequate”  quality,  my  point  of  comparison  is  the  criteria  established  by  the 
LAA.  The  second  assumption  concerns  the  nature  of  the  solicitor-client  relationship.  Although 
the  major  decisions  in  any  proceeding  must  be  made  by  the  client,  I  will  continue  to  assume 
that,  within  ethical  limitations,  the  lawyer  has  considerable  influence  over  what  is  done  in  any 
particular  case.  Thus,  the  focus  of  the  analysis  will  be  on  the  lawyer’s  behaviour.  This  focus 
leads  to  the  third  assumption,  which  is  that  the  behaviour  of  other  actors  in  the  system  is 
largely  unaffected  by  changes  in  the  delivery  of  legal  aid.  It  is  easy  to  imagine  that  the  design 
of  a  legal  aid  system  might  affect,  in  many  ways,  the  behaviour  of  all  actors  in  the  legal 
system.  For  example,  judges  frequently  complain  that  unrepresented  litigants  consume  much 
more  court  time  than  represented  litigants.44  If  this  complaint  is  accurate,  then  any  savings  to 
governments  that  result  from  depriving  some  litigants  of  legal  aid  will  be  offset  to  some  degree 
by  the  increased  costs  of  running  the  court  system,  and  the  increased  costs  to  all  litigants  of 


25.  For  a  formal  model  of  the  influence  of  loyalty  on  behaviour  in  organizations,  see  Akerlof,  “Loyalty  Filters”, 
supra,  note  32. 

44 

See,  for  example,  Ontario  Family  Law  Judges  Association  and  Ontario  Judges  Association,  submission  to  the 
Ontario  Legal  Aid  Review  (April  2,  1997),  at  10  and  21;  Canadian  Bar  Association  -  Ontario,  submission  to 
Ontario  Legal  Aid  Review  (April  1997),  at  13. 
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delays.  But  I  will  not  attempt  to  analyze  systematically  the  effects  of  legal  aid  design  on  the 
behaviour  of  such  actors  as  police  officers,  Crown  attorneys,  judges,  or  privately  retained 
lawyers  on  the  other  side  of  civil  cases.45  The  fourth  assumption  derives  from  fiscal,  or 
political,  reality:  the  total  amount  of  funding  available  for  the  legal  aid  system  is  fixed.  The 
significance  of  this  assumption  for  the  economic  analysis  of  legal  aid  delivery  mechanisms  is 
clear:  if  the  system  does  not  fund  all  the  cases  that  its  criteria  directs  it  to  fund,  then  there  will 
be  some  arbitrary  rationing  among  clients  who  would  otherwise  be  entitled  to  some  sort  of 
legal  aid.46  This  rationing  can  occur  regardless  of  the  reason  for  the  underfunding— regardless, 
that  is,  of  whether  the  state  has  provided  insufficient  funds  or  whether  the  actors  in  the  system 
are  using  the  funds  inefficiently.  But  my  focus  will  be  on  the  latter  possibility:  assuming  that 
the  state  has  provided  the  LAA  with  funding  adequate  to  cover  all  the  cases  that  meet  the 
established  criteria,  to  what  extent  do  agency  costs  result  in  the  inefficient  use  of  those  funds? 

(b)  Agency  Costs  and  Delivery  Mechanisms 

Up  to  this  point  in  the  paper,  I  have  tried  not  to  assume  any  particular  delivery  model.  In 
this  section,  I  discuss  how  different  delivery  mechanisms  tend  to  control  or  to  give  scope  for 
different  agency  costs. 

(i)  Judicare 

In  the  judicare  model,  the  LAA  issues  certificates  to  clients  on  a  case-by-case  basis, 
according  to  criteria  established  by  statute  or  by  some  other  mechanism,  and  interpreted  by  the 
LAA.  Clients  are  responsible  for  retaining  counsel  of  their  choice  (though  their  choices  are 
limited  to  those  lawyers  who  accept  legal  aid  work),  and  lawyers  are  paid  on  a  fee-for-service 
basis.  The  fee  may  be  structured  in  two  quite  different  ways:  the  lawyer  may  be  paid  by  the 
hour  (perhaps  subject  to  prior  approval  by  the  LAA),  or  the  lawyer  may  be  paid  according  to  a 
schedule  fixing  amounts  for  various  activities  or  case  types.  The  Ontario  Legal  Aid  Plan 
(OLAP)  has  operated  largely  on  the  judicare  model.47 

The  judicare  model  is  commonly  assumed  to  be  the  most  amenable  to  supplier-induced 
demand.48  Economic  analysis  supports  this  assumption.  There  are,  as  noted  above,  two  distinct 


Canadian  Bar  Association,  National  Legal  Aid  Liaison  Committee,  Legal  Aid  Delivery  Models:  A  Discussion 
Paper  (1987)  [hereinafter  Delivery  Models ],  at  83-85  describes  the  behaviour  of  these  other  actors  as 
“environmental  variables”  that  can  have  a  significant  impact  on  cost  per  case,  and  notes  that  there  is  little 
research  on  their  influence. 

There  are  two  kinds  of  rationing  in  any  legal  aid  system.  First,  there  is  rationing  according  to  the  criteria 
established  by  (or  for)  the  LAA;  second,  there  may  be  rationing  even  among  those  cases  that  meet  the  criteria.  It 
is  the  second  kind  of  rationing  that  I  am  concerned  about  here.  See  also  Bevan,  supra,  note  16,  at  101  (noting 
that  the  problem  with  supplier-induced  demand  is  that  “lawyers  are  in  effect  making  social  rationing  decisions”); 
Labelle,  Stoddart,  and  Rice,  supra,  note  17,  at  355  (noting  that  even  where  a  patient  with  the  same  information 
as  his  or  her  physician  would  have  chosen  a  procedure  that  improves  the  patient’s  health,  “[1] imitations  on  the 
availability  of  health  care  resources  mean  that  constraints  on  the  level  and  types  of  care  provided  are  inevitable”, 
but  that  discouraging  supplier-induced  demand  may  have  the  effect  of  discouraging  such  procedures  for  other 
reasons). 

For  general  descriptions  of  the  judicare  side  of  the  OLAP,  see  Statistics  Canada,  Legal  Aid  in  Canada: 
Description  of  Operations  (Ottawa:  Minister  of  Industry,  1995);  Zemans  and  Monahan,  supra,  note  8,  at  55-108; 
Abt  Associates,  Comprehensive  Review  and  Evaluation  of  the  Ontario  Legal  Aid  Plan  (Ottawa:  Department  of 
Justice,  1992),  at  53-66  [hereinafter  Abt  Report ]. 

See  Bevan,  supra,  note  16;  Lord  Chancellor’s  Department,  Legal  Aid:  Targeting  Need,  Cmnd.  2854  (London: 
HMSO,  1995),  at  113. 32  [hereinafter  Targeting  Need]-,  Canada,  Patterns  in  Legal  Aid  (Ottawa:  Department  of 
Justice,  1992),  at  43;  Stephen  J.  Easton,  Paul  J.  Brantingham,  and  Patricia  L.  Brantingham,  Legal  Aid: 
Efficiency,  Cost  and  Competitiveness  (Kingston,  Ont.:  School  of  Policy  Studies,  Queen’s  University,  1994),  at 
63;  Legal  Aid  and  the  Poor,  supra,  note  8,  at  51.  If  legal  aid  lawyers  engage  in  “bill  padding”  or  “strategic 
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points  at  which  supplier-induced  demand  might  be  relevant  to  judicare.  First,  the  number  of 
lawyers  willing  to  accept  legal  aid  certificates  is  likely  to  increase  the  number  of  certificates 
issued.  One  might  expect  that  more  certificates  will  be  issued  when  clients  have  an  easier  time 
finding  a  lawyer;  for  example,  clients  who  have  previously  obtained  legal  aid  and  had 
satisfactory  service  will  be  more  likely  to  apply  for  legal  aid  for  subsequent  legal  problems. 
More  importantly,  one  would  expect  lawyers  to  encourage  prospective  clients  to  apply  for 
legal  aid  certificates,  again  causing  more  certificates  to  be  issued.  In  a  normal  market, 
economists  would  expect  an  increase  in  the  supply  of  lawyers  to  reduce  the  price  of  legal 
services;  but  in  the  market  for  legal  aid,  customers  do  not  have  the  usual  incentive  to  seek  out 
the  cheapest  supplier  of  the  good,  so  the  usual  effect  of  an  increase  in  supply  on  price  will  not 
be  forthcoming.  The  LAA  could  attempt  to  take  advantage  of  market  conditions  by  lowering 
the  tariff,  but  that  is  more  difficult  to  do  when  the  tariff  is  centrally  determined,  particularly  if 
the  LAA  is  a  branch  of  the  law  society,  than  in  a  decentralized,  competitive  market.  Second, 
in  any  given  case,  the  judicare  lawyer  has  an  incentive  to  take  whatever  procedural  steps 
recommend  themselves  on  legal  grounds,  or  at  least  to  attempt  to  persuade  the  LAA  to  fund 
such  steps. 

Recall  that  supplier-induced  demand  counts  as  a  cost  only  to  the  extent  that  it  results  in  use 
of  services  that  goes  beyond  what  the  LAA  would,  if  folly  informed,  choose  to  fond.  The 
lawyer  has  the  best  information  about  whether  any  given  case  meets  the  criteria;  but  the 
lawyer  also  has  an  incentive  to  represent  each  case  as  meeting  the  criteria.  It  is  important  to 
note  that  this  observation  does  not  depend  on  dishonesty  or  bad  faith  on  the  part  of  the  lawyer 
(though  dishonesty  and  bad  faith  would  certainly  exacerbate  it).  In  the  first  place,  the  lawyer  is 
clearly  acting  in  the  client’s  interests  in  trying  to  obtain  legal  aid  for  the  client  and  in  doing  the 
best  job  possible  for  the  client;  as  noted  above,  the  lawyer’s  duty  as  an  agent  of  his  or  her 
client  may  conflict  with  his  or  her  fiscal  responsibility  to  the  LAA.  Secondly,  it  is  easy  enough 
for  a  conscientious  lawyer  to  persuade  himself  or  herself  that  a  given  case  meets  the  LAA’s 
criteria,  even  if  the  folly  informed  LAA  would  disagree  with  the  lawyer’s  assessment.  It  is 
therefore  likely  that  at  least  part  of  the  demand  for  legally  aided  services  induced  by  lawyers 
will  count  as  a  cost  in  this  sense. 

The  tariff  structure  may  also  have  an  important  influence  on  the  amount  of  supplier- 
induced  demand  under  judicare.  Roughly  speaking,  judicare  could  have  three  basic  tariff 
structures.  First,  lawyers  could  be  paid  purely  on  an  hourly  rate.  This  tariff  structure  obviously 
creates  the  greatest  scope  for  supplier-induced  demand,  though  it  may  be  necessary  in  lengthy 
or  complex  cases  to  permit  lawyers  to  bill  by  the  hour.  Second,  lawyers  could  be  paid  block 
fees.  In  criminal  matters  in  Ontario,  for  instance,  there  are  block  fees  for  guilty  pleas,  short 
trials,  bail  hearings,  and  so  forth;  thus  the  lawyer  rather  than  OLAP  bears  the  cost  of  any 
work  beyond  the  value  of  the  block  fee.  Supplier-induced  demand  may  be  somewhat  mitigated 
by  block  fees,  in  that  there  is  no  financial  incentive  to  work  additional  hours  when 
compensation  is  fixed,  but  there  may  be  some  scope  for  supplier-induced  demand  in  that  the 
decision  as  to  how  many  procedures  each  case  requires  is  subject  to  the  agency  problem 
described  above.  Further,  block  fees  do  not  remove  the  incentive  to  get  new  clients  into  the 
legal  aid  system.  Third,  lawyers  might  be  paid  by  the  hour,  with  a  cap  on  the  number  of  hours 
for  each  type  of  case,  as  in  Ontario  since  the  1994  Memorandum  of  Understanding  between 
the  Law  Society  and  the  Ontario  government.  This  tariff  structure  provides  no  incentive  not  to 


billing”,  i.e.,  billing  the  LAA  for  time  that  has  not  been  spent  or  work  that  has  not  been  done,  then  excess  costs 
arise  even  without  supplier-induced  demand. 
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work  the  maximum  number  of  hours,  but  it  does  mitigate  some  types  of  supplier-induced 
demand,  in  that  the  lawyer  and  the  client  must  decide  just  how  to  spend  the  hours  that  are 
available  for  each  case,  rather  than  trying  to  persuade  the  LA  A  to  fund  every  step.  On  the 
other  hand,  to  the  extent  that  lawyers  are  expected  essentially  to  do  the  work  beyond  the  cap 
for  nothing,  quality  decline  becomes  an  issue. 

The  consequences  of  supplier-induced  demand  when  the  LAA’s  budget  is  fixed  are  simply 
described:  legal  aid  cases  will  be  funded  according  to  the  ability  of  lawyers  to  persuade  the 
LAA  that  their  cases  meet  the  criteria,  rather  than  according  to  the  criteria  themselves.  When 
the  LAA’s  budget  is  exhausted,  some  cases  that  ought  to  have  been  funded  will  not  be. 

The  other  type  of  agency  cost  discussed  above  was  quality  decline  or  “slacking”.  There 
are  competing  views  about  quality  decline  under  judicare.  On  the  one  hand,  one  of  the  normal 
market  mechanisms,  the  client’s  ability  to  exit,  will  operate  under  judicare.  To  the  extent  that 
clients  are  able  to  choose  among  lawyers  willing  to  take  a  certificate,49  clients  will  tend  to 
select  those  lawyers  who  appear  to  be  offering  high-quality  service.  While  the  nature  of  the 
agency  relationship  between  lawyer  and  client  means  that  the  client  will  never  be  able  to  assess 
quality  perfectly,  some  dimensions  of  quality  can  be  assessed  quite  readily  even  by  first-time 
clients  (e.g.,  Does  the  lawyer  return  my  phone  calls?  Do  I  trust  this  lawyer  with  the  intimate 
details  of  my  life?50),  while  other,  more  legally  technical,  dimensions  of  quality  can  probably 
be  assessed  to  some  degree  by  clients  who  already  have  some  experience  with  the  legal 
system.  On  the  other  hand,  if  judicare  lawyers  overload  their  practices  to  the  point  where  they 
cannot  spend  adequate  time  on  any  one  case,  and  if  clients  are  unable  to  exit,  because  for 
instance  they  are  unable  to  make  any  informed  assessment  of  the  lawyer’s  ability,  quality  is 
likely  to  decline  precipitously.51  This  type  of  quality  decline  is  more  likely  to  occur  with  block 
fees  than  with  hourly  payment.  The  decree  of  quality  reduction  under  judicare  depends  on  the 
relative  magnitude  of  these  two  effects.52 

(ii)  Staff  Model 

The  staff  model  encompasses  at  least  three  methods  of  delivering  legal  aid  services  that 
have  very  different  institutional  characteristics.  These  are: 


49 


50 

51 

52 


Concern  has  occasionally  been  expressed  that  the  best  lawyers  are  not  willing  to  take  legal  aid  certificates;  in  its 
extreme  version,  the  concern  is  that  by  taking  certificates,  lawyers  are  revealing  themselves  to  be  “lemons”  in 
Akerlof  s  sense  (supra,  note  26).  In  reality,  to  the  extent  that  there  is  a  “lemons”  effect  in  judicare,  it  seems  to  be 
that  lower  tariffs  tend  to  drive  more  experienced  members  of  the  bar  away  from  judicare  cases.  But,  apart  from 
this  effect,  there  appears  to  be  no  systematic  difference  in  the  competence  of  lawyers  who  accept  judicare  cases 
and  those  who  do  not.  See  Delivery  Models ,  supra,  note  45,  at  75-82;  Abt  Report,  supra,  note  47,  at  153-65. 

See  Legal  Aid  and  the  Poor,  supra,  note  8,  at  31  and  64,  for  a  suggestion  that  poor  people  have  difficulty  finding 
lawyers  who  provide  good  service  on  these  dimensions  of  quality. 

See  Legal  Aid  and  the  Poor,  ibid.,  at  56-57;  Audrey  Macklin,  Report  on  Immigration  and  Refugee  Law,  paper 
prepared  for  Ontario  Legal  Aid  Review  (1997)  at  40-44,  reproduced  in  Vol.  3  of  this  report. 

Zemans  and  Monahan,  supra,  note  8,  at  152,  appear  to  accept  the  view  that  choice  of  counsel  helps  to  maintain 
quality  under  judicare.  But  they  note  that  comparisons  between  judicare  and  staff  models  cast  doubt  on  the  view. 
Goriely,  “Revisiting  the  debate”,  supra,  note  16,  at  24-25,  and  Delivery  Models,  supra,  note  45,  at  233,  also 
accept  this  view,  while  Nancy  Henderson,  “Issues  Concerning  Legal  Aid  and  Some  B.C.  Experiences”,  in 
Zemans,  Monahan  and  Thomas,  supra,  note  2;  Jacques  Fremont,  “Reassessing  the  Mixed  Legal  Aid  Model  in 
Quebec”,  paper  prepared  for  International  Conference  on  Legal  Aid  (The  Hague  and  Amsterdam:  April  1994),  at 
11-14,  and  Macklin,  supra,  note  51,  at  59-62,  are  much  more  doubtful.  It  is  often  said  that  choice  of  counsel  is 
not  an  absolute,  in  that  the  legally  aided  client  (or  the  private  client,  for  that  matter)  is  never  entitled  to  a 
particular  lawyer.  See,  for  instance,  Easton,  supra,  note  2.  But  the  economic  rationale  for  choice  of  counsel 
requires  only  a  degree  of  choice  sufficient  to  stimulate  competition  among  providers  along  the  dimension  of 
quality. 
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(1)  The  pure  staff  model,  in  which  lawyers  carry  cases  much  as  in  the  judicare  model, 
but  are  salaried  employees  of  the  LAA.  Typically,  clients  have  little  or  no  ability  to 
choose  counsel,  and  lawyers  have  little  or  no  ability  to  choose  cases.  The  public 
defender  offices  in  many  American  jurisdictions  are  examples  of  the  pure  staff 
model. 

(2)  The  duty  counsel  model,  in  which  lawyers  do  not  carry  cases  and  typically  do  not 
offer  representation  at  trial,  but  instead  offer  advice  and  representation  in  non-trial 
court  appearances.  Duty  counsel  offices  are  typically  run  by  the  LAA  and  are  located 
in  or  near  the  courts;  lawyers  and  clients  typically  do  not  establish  a  traditional 
solicitor-client  relationship.53  The  lawyers  who  work  in  duty  counsel  offices  may  be 
full-time  employees,  or  may  be  private  practitioners  who  rotate  through  the  office. 

(3)  The  community  legal  clinic  model,  in  which  traditional  legal  representation  is  not  the 
focus.  While  the  community  legal  clinic  will  always  have  lawyers  on  staff,  much  of 
the  work  of  advising  and  assisting  clients  will  be  carried  on  by  non-lawyers  (in 
Ontario,  they  are  called  community  legal  workers),  who  will  develop  some 
knowledge  and  expertise  in  areas  of  law  that  are  relevant  to  the  clinic’s  clientele.  In 
addition,  community  legal  clinics  are  expected  to  carry  out  forms  of  advocacy  that  go 
beyond  the  traditional  representation  of  individuals’  problems  to  more  systemic 
concerns.54 

The  differences  between  these  three  models  are  obviously  important,  but  for  the  purposes 
of  a  general  discussion  of  agency  costs,  it  is  not  necessary  to  distinguish  them.  I  will  therefore 
describe  the  effects  of  agency  costs  of  a  pure  staff  model. 

Supplier-induced  demand  is  unlikely  to  be  a  serious  problem  in  the  staff  model.  Since  staff 
lawyers  are  on  salary,  they  normally  have  no  incentive  to  seek  out  clients  or  to  do  extra  work 
on  any  given  case.  This  conclusion  might  not  hold  if,  for  some  reason,  a  particular  clinic  were 
overstaffed;  the  staff  might  then  have  an  incentive  to  seek  out  work  in  order  to  justify  their 
complement.  But  this  situation  is  unlikely  to  arise  in  the  current  fiscal  climate. 

On  the  other  side  of  the  coin,  rather  than  supplier-induced  demand,  one  might  expect  that 
staff  lawyers  would  resist  increases  in  their  workloads.  Given  an  acceptable  level  of  quality, 
the  staff  lawyer  and  the  LAA  may  have  different  views  about  the  appropriate  number  of  cases 
for  the  staff  lawyer  to  carry;  and  this  difference  can  be  thought  of  as  another  source  of  agency 
costs. 

Quality  decline  is  likely  to  be  a  much  greater  concern  under  the  staff  model,  for  two 
distinct  reasons.  The  first  is  the  monitoring  problem  that  has  been  extensively  studied  by 
agency  theorists.  Neither  the  client  nor  the  LAA  can  easily  assess  the  quality  of  the  work  done 
in  any  given  case;  the  client  ex  hypothesi  lacks  legal  expertise,  while  the  LAA  has  neither  the 
resources  nor  the  information  to  judge  each  and  every  case.  Second,  even  if  straightforward 
shirking  can  be  contained,  lawyers  in  the  staff  model  are  prone  to  “burnout” .  The  LAA  has  a 
fiscal  interest  in  getting  as  much  work  as  possible  out  of  staff  lawyers,  so  there  will  be  a 
tendency  for  their  work  to  be  intensified.  Salaried  lawyers  are  likely  to  respond  by  reducing 


Zemans  and  Monahan,  supra,  note  8,  at  120-30;  Susan  Charendoff,  Mark  Leach,  and  Tamara  Levy,  Legal  Aid 
Delivery  Models,  paper  prepared  for  Ontario  Legal  Aid  Review  (March  1997)  at  9-10,  reproduced  in  Vol.  2  of 
this  report. 

Zemans  and  Monahan,  supra,  note  8,  at  130-32;  Charendoff,  Leach,  and  Levy,  supra,  note  53,  at  3-4;  Delivery 
Models,  supra,  note  45,  at  180-94;  Mary  Jane  Mossman,  “Community  Legal  Clinics  in  Ontario”  (1983), 
3  Windsor  Y.B.  Access  Just.  375. 
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the  amount  of  work  done  on  each  case.  This  process  will  presumably  continue  to  the  point 
where  the  lawyers,  taking  into  account  their  earnings,  their  hours,  and  their  sense  of 
professionalism,  are  indifferent  between  staying  at  the  clinic  and  practising  elsewhere.  There  is 
no  a  priori  reason  to  think  that  this  point  will  be  consistent  with  the  quality  of  work  desired  by 
clients  or  by  the  LAA  itself.55 

Staff  lawyers  may  control  their  own  shirking  through  their  sense  of  professionalism,  and 
they  will  certainly  resist  the  LAA’s  attempts  to  intensify  their  work.  It  has  further  been 
suggested  that  staff  lawyers  develop  a  degree  of  specialized  expertise  that  enables  them  to  do 
better  work  in  a  shorter  time  than  judicare  lawyers.56  Further,  it  may  be  appropriate  to  give 
clients  a  degree  of  voice  in  the  staff  model,  by  representation  in  the  clinic’s  governance 
structure  or  through  some  procedure  for  dealing  with  complaints.  These  features  may  well 
reduce  agency  costs  in  the  staff  model.  On  the  other  hand,  the  inability  of  clients  to  choose 
counsel  removes  one  of  the  standard  competitive  devices  for  controlling  agency  costs.  Nor  can 
professionalism  or  expertise  in  themselves  prevent  burnout;  indeed,  professionalism  may 
exacerbate  burnout,  in  that  the  lawyer’s  first  response  to  an  intensification  of  work  may  be  to 
attempt  to  maintain  quality  on  all  matters  that  he  or  she  is  responsible  for.57  Thus,  quality 
decline  is  likely  to  be  the  central  agency  cost  in  the  staff  model. 

(iii)  Empirical  Assessments  of  Judicare  and  Staff  Model 

The  empirical  literature  comparing  the  performance  of  judicare  and  staff  models  has  been 
extensively  reviewed  in  other  documents  available  to  the  Legal  Aid  Review.  All  of  this 
literature  suggests  that  the  cost  per  case  in  a  staff  model  is  equal  to  or  less  than  the  cost  per 
case  in  a  judicare  model.  It  is  therefore  tempting  to  conclude,  with  respect  to  cost  per  case, 
that  the  agency  costs  of  the  judicare  model  exceed  those  of  the  staff  model.  But  two  caveats 
are  in  order. 

The  first  caveat  concerns  quality.  Charendoff,  Leach,  and  Levy59  note  that  there  has  been 
only  one  controlled  comparison  of  judicare  and  staff  models  in  Canada,  the  Burnaby  project.60 
This  study  is  important  because  it  did  control  for  case  type,  an  important  variable  that  has  been 


Lippert  and  Easton,  supra,  note  16;  Tamara  Goriely,  Legal  Aid  Delivery  Systems:  which  offer  the  best  value  for 
money  in  mass  casework?  (prepared  for  Lord  Chancellor’s  Department,  February  1996)  [hereinafter  Goriely, 
Legal  Aid  Delivery  Systems ],  at  18.  But  Delivery  Models,  supra,  note  45,  at  68-73,  argued  that  there  was  little 
evidence  of  bum  out  among  Canadian  staff  lawyers.  Canada,  Patterns  in  Legal  Aid  (Ottawa:  Department  of 
Justice,  Bureau  of  Review,  Program  Evaluation  Section,  1994),  at  33-36,  argues  that  there  is  no  difference  in 
quality  between  staff  and  judicare  models. 

Charendoff,  Leach,  and  Levy,  supra,  note  53,  at  22.  It  is  doubtful  whether  this  effect  significantly  distinguishes 
the  staff  model  from  judicare  or  from  contracting-out  in  all  areas  of  practice.  In  family  law  and  criminal  law,  for 
example,  judicare  lawyers  tend  to  be  specialists  in  any  event,  while  successful  bidders  for  contracts  will 
presumably  be  those  who,  because  of  their  experience  or  knowledge,  can  do  the  work  more  quickly  and 
therefore  put  in  lower  bids.  See  also  Delivery  Models,  supra,  note  45,  at  65-67. 

To  combat  burnout,  Alan  Young  suggests  that  staff  lawyers  should  be  hired  only  for  limited  (two  to  five-year) 
contracts:  Alan  N.  Young,  Legal  Aid  and  Criminal  Justice  in  Ontario,  paper  prepared  for  Ontario  Legal  Aid 
Review  (April  20,  1997),  reproduced  in  Vol.  2  of  this  report. 

Goriely,  Legal  Aid  Delivery  Systems,  supra,  note  55,  at  12-21;  Lippert  and  Easton,  supra,  note  16;  Easton, 
Brantingham,  and  Brantingham,  supra,  note  48;  Zemans  and  Monahan,  supra,  note  8,  at  144-54;  Patterns  in 
Legal  Aid,  supra,  note  55,  at  42-65;  Delivery  Models,  supra,  note  45,  at  32-85;  Charendoff,  Leach,  and  Levy, 
supra,  note  53,  at  16-34;  Legal  Aid  and  the  Poor,  supra,  note  8,  at  50-60;  Young,  supra,  note  57,  at  40-68. 

Supra,  note  53,  at  18. 

Patricia  L.  Brantingham,  The  Burnaby,  British  Columbia  Experimental  Public  Defenders  Project:  An  Evaluation 
Report  (Ottawa:  Department  of  Justice,  1981). 
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left  uncontrolled  in  other  comparisons,  by  randomly  assigning  cases  to  the  staff  offices  and  to 
judicare  lawyers.  The  Burnaby  project  found  that,  according  to  two  result-based  measures  of 
quality,  the  staff  model  did  better:  clients  represented  by  staff  lawyers  had  the  same  conviction 
rates  but  lower  incarceration  rates  than  clients  represented  by  judicare  lawyers. 

Since  the  principal  agency  cost  of  the  staff  model  is  likely  to  be  quality  decline,  it  is 
important  to  be  aware  of  possible  limitations  of  the  Burnaby  study.  The  office  was  small  (three 
lawyers)  and  it  existed  for  a  brief  period  (two  years).  It  is  unclear  whether,  over  this  time 
frame  and  in  such  a  small  group  of  lawyers,  quality  decline  would  be  a  serious  threat.61  The 
lower  cost  per  case  of  staff  models  generally  seems  to  derive  from  fewer  hours  being  spent  on 
each  case.62  It  should  also  be  borne  in  mind  that  the  Burnaby  study,  quite  understandably,  did 
not  assess  other  measures  of  quality.  Surveys  consistently  show  that  a  high  proportion  of 
clients  are  satisfied  with  representation  by  staff  lawyers,  but  it  has  been  observed  that 
customer-satisfaction  surveys,  regardless  of  the  good  or  service  in  question,  tend  to  show  high 
and  uniform  levels  of  satisfaction.64  Furthermore,  it  is  very  difficult  to  assess  quality  in  civil 
legal  aid.  There  is  no  obvious  result-oriented  measure  of  quality  in  civil  matters,  for  the  simple 
reason  that  in  every  litigated  case,  one  side  must  lose.65 

The  second  caveat  concerns  the  relatively  short  time-frame  of  the  Burnaby  study.  If  the 
LAA  uses  both  judicare  and  staff  models,  it  can,  in  the  short  run,  produce  virtually  any  cost 
per  case  that  it  wishes,  simply  by  altering  the  tariff  under  judicare  or  by  altering  the  workload 
under  the  staff  model.  In  the  long  run,  a  tariff  that  is  too  low,  or  a  workload  that  is  too  high, 
will  drive  lawyers  away  from  judicare  and  staff  work  respectively;  but  these  effects  will  take 
time  to  emerge.  Thus,  the  Burnaby  study  seems  to  show,  at  best,  that  given  an  established 
judicare  tariff,  it  is  possible  for  a  staff  clinic  to  do  the  same  sort  of  work  at  the  same  cost.  It 
does  not  show  that  the  staff  model  will,  in  the  long  run  or  under  all  circumstances,  be  cheaper 
than  judicare. 

Yet  even  in  the  scenario  where  costs  per  case  and  quality  of  service  are  roughly  the  same 
under  judicare  and  under  the  staff  model,  supplier-induced  demand  remains  a  concern  for  the 
judicare  model.  As  noted  above,  an  impressive  body  of  research  supports  the  proposition  that 
supplier-induced  demand  for  dental  and  medical  services  does  occur.  I  am  not  aware  of  any 
properly  conducted  quantitative  study  of  supplier-induced  demand  for  legal  aid.  The  rapid 
increase  in  OLAP  costs  from  the  mid-1980s  to  the  mid-1990s  may  seem  to  indicate  that 
supplier-induced  demand  has  occurred  in  Ontario,  particularly  since  during  this  period,  the 
legal  profession  was  growing  more  rapidly  than  the  opportunities  for  private  retainers  and  the 
tariff  was  basically  constant  (so  that  the  growth  in  costs  reflects  an  increase  in  the  quantity  of 
legal  aid  services  provided,  not  an  increase  in  the  price  of  those  services).  But  even  here,  other 


See  also  Delivery  Models ,  supra,  note  45,  at  49,  pointing  out  that  staff  workloads  in  the  Burnaby  study  were  at 
the  low  end  of  the  scale,  as  compared  to  other  Canadian  staff  models. 

See  Goriely,  “Revisiting  the  debate”,  supra,  note  16,  at  5-6. 

See  Legal  Aid  and  the  Poor,  supra,  note  8,  at  58-59;  Delivery  Models,  supra,  note  45,  at  87-91. 

See  Goriely,  Revisiting  the  debate,  supra,  note  16,  at  20.  This  may  explain  the  “startling  sameness”,  noted  in 
Delivery  Models,  supra,  note  45,  at  87,  in  the  results  of  five  Canadian  client-satisfaction  surveys. 

Delivery  Models,  ibid.,  at  86-108,  contains  an  extensive  discussion  of  the  difficulties  of  measuring  quality  of 
service.  See  also  Tamara  Goriely,  “The  Government’s  Legal  Aid  Reforms”,  in  A.A.S.  Zuckerman  and  Ross 
Cranston,  eds..  Reform  of  Civil  Procedure  (Oxford:  Clarendon  Press,  1995)  346  at  360-63  [hereinafter  Goriely, 
“Reforms”];  Sandra  Warn,  Quality  Control  and  Performance  Measures,  paper  prepared  for  the  Ontario  Legal 
Aid  Review  (May  20,  1997),  reproduced  in  Vol.  2  of  this  report. 
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forces  are  involved.  The  increasing  complexity  of  criminal  matters  (due  to  the  Canadian 
Charter  of  Rights  and  Freedoms )  and  family  law  matters,  the  explosive  growth  of  certificates 
for  immigration  matters,  and  the  effect  of  the  recession  on  the  demand  for  legal  aid  services 
were  undoubtedly  responsible  for  much  of  the  growth  in  OLAP  costs.66  A  further  empirical 
analysis  would  be  required  to  sort  out  the  relative  importance  of  supplier-induced  demand  and 
the  other  forces  at  work. 

(iv)  Contracting-Out 

67  68 

A  third  model,  which  has  been  tried  in  Manitoba  and  the  Yukon  and  is  an  important 
component  of  proposed  reforms  in  England  and  Wales,69  is  the  contracting-out  of  cases.  Under 
this  model,  the  LAA  bundles  together  a  block  of  cases  with  similar  characteristics,  and  seeks 
bids  from  private  law  firms.  The  LAA  will  presumably  accept  the  lowest  bid  that  it  believes  is 
consistent  with  quality.  The  clients  in  these  cases  will  then  be  represented  by  lawyers  from  the 
firm  whose  bid  is  accepted  by  the  LAA. 

Contracting-out  is  attractive  to  the  LAA  because  it  addresses  some  of  the  agency  costs 
created  by  the  relationship  between  the  LAA  and  legal  aid  lawyers.  A  rational  law  firm  will 
presumably  tender  a  bid  that  is  high  enough  to  cover  its  expected  costs  of  doing  a  good  job  on 
the  average  case,  but  low  enough  to  obtain  the  contract.  If  the  market  for  legal  services  is 
reasonably  competitive,  the  firm  must  therefore  reveal  to  the  LAA  the  true  value  that  it  places 
on  the  opportunity  to  take  these  cases.  Furthermore,  since  the  firm  bears  the  risk  that  the 
particular  bundle  of  cases  that  it  gets  is  more  costly  than  average,  but  receives  a  benefit  if  the 
bundle  is  cheaper  than  average,  the  rational  bid  will  also  reflect  the  firm’s  degree  of  risk 
aversion.  The  LAA  can  therefore  control  its  costs  by  placing  this  risk  on  the  firms  that  are 
most  willing  to  bear  it;  less  risk-averse  firms  will  tend  to  put  in  lower  bids.  Thus,  it  is  most 
unlikely  that  there  will  be  any  supplier-induced  demand  in  a  system  of  contracting-out. 

In  contrast,  the  problem  of  quality  decline  is  not  eliminated  by  contracting-out.  Once  the 
rational  law  firm  has  the  contract,  its  incentive  is  to  treat  every  case  as  a  simple  one  ( e.g .,  in 
criminal  cases,  to  encourage  guilty  pleas):  since  the  firm’s  gross  income  from  this  group  of 
cases  is  now  fixed,  it  can  improve  its  profit  only  by  reducing  costs.  This  agency  cost  will  be 

70 

exacerbated  by  the  client’s  inability  to  change  law  firms. 

But  contracting-out  need  not  always  imply  shabby  service.  A  key  feature  of  contracting- 
out  is  that  it  is  not  a  one-shot  deal;  the  LAA  will  regularly  have  new  blocks  of  cases  to  auction 
off,  and  will  presumably  not  grant  contracts  to  firms  that  have  persistently  failed  to  meet  some 
minimum  level  of  quality  of  service.  Although  the  LAA  will  never  be  able  to  measure  the 
quality  of  service  perfectly,  there  may  be  some  indicators  of  quality,  ranging  from  the  results 
achieved  by  the  firm  for  the  clients  to  the  responses  of  clients,  that  the  LAA  can  use  to 


Bevan,  supra,  note  16,  makes  this  argument  for  the  United  Kingdom  as  well;  but  Goriely,  “Reforms”,  supra, 
note  65,  at  350,  suggests  that,  at  least  in  family  law,  increases  in  complexity  were  the  principal  reason  for  the 
cost  explosion  in  legal  aid  in  the  United  Kingdom. 

The  Manitoba  experiment  is  briefly  described  by  Zemans  and  Monahan,  supra,  note  8,  at  159. 

See  Legal  Aid  and  the  Poor ,  supra,  note  8,  at  59. 

Targeting  Need,  supra,  note  48,  at  HH4. 1 8^4.26;  Lord  Chancellor’s  Department,  Striking  the  Balance:  The 
Future  of  Legal  Aid  in  England  and  Wales,  Cmnd.  3305  (London:  HMSO,  19%)  at  HH3.26-3.34  and 
HH5.7-5.13. 

Goriely,  Legal  Aid  Delivery  Systems,  supra,  note  55,  at  40-45;  Goriely,  “Revisiting  the  debate”,  supra,  note  16, 
at  17-19. 
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estimate  whether  the  firm  has  been  providing  good  quality  service.  In  other  words,  the  firm’s 
interest  in  maintaining  its  reputation  with  the  LAA  (not  to  mention  with  private  clients  and 
with  other  firms)  acts  as  a  constraint  on  shirking  and  other  forms  of  quality  decline. 

Another  method  of  controlling  quality  in  contracting-out  might  be  to  make  the  contracts 
non-exclusive.  Rather  than  having  one  firm  solely  responsible  for  a  given  block  of  cases,  the 
LAA  might  award  the  contracts  to  several  firms  and  allow  clients  to  choose  among  them.  This 
approach  would  capture  the  virtues  (if  any)  of  choice  of  counsel  in  controlling  quality,  while 
retaining  the  competitive  character  of  contracting-out;  but  it  would  likely  be  possible  only  in 
larger  urban  centres. 

Contracting-out  has  been  studied  in  the  provision  of  medical  services,  since  in  England 
and  in  New  Zealand,  contracting-out  is  a  significant  aspect  of  health  care  delivery.71  Flood  and 
Trebilcock  have  argued  that  it  is  more  efficient  for  health  care  authorities  to  contract  out  than 
to  produce  services  themselves  where:  “(1)  the  desired  product  or  service  is  easily  described 
and  its  volume  and  quality  can  be  specified  in  advance;  (2)  the  costs  of  contracting 
(negotiating,  monitoring  and  enforcement)  are  low;  ...  (3)  production  involves  few  economies 
of  scale  and  scope  but  large  returns  to  specialization”72  and  (4)  there  is  sufficient  competition 
among  providers.73  It  will  be  readily  seen  that  conditions  (1)  and  (2)  speak  to  the  ease  or 
difficulty  of  controlling  agency  costs,  while  (3)  and  (4)  do  not  depend  on  agency  costs.74  A 
high  degree  of  competition  may,  however,  be  an  additional  method  for  controlling  agency 
costs.  If  there  is  only  a  very  small  number  of  providers  of  a  good  or  service  (possible  agents), 
the  customers  (the  principals)  will  have  less  leverage  over  them  than  if  there  is  a  large  number 
of  providers. 

In  the  absence  of  any  satisfactory  empirical  studies  of  contracting-out  in  the  legal  aid 
context,  one  can  only  speculate  about  the  extent  to  which  the  four  conditions  suggested  by 
Trebilcock  and  Flood  would  be  met.  In  my  view,  the  third  and  fourth  conditions  are  likely  to 
be  met,  at  least  in  urban  areas.  In  the  areas  where  the  number  of  cases  warrants  contracting- 
out,  there  is  likely  to  be  a  specialized  bar  already  in  existence.  Further,  there  is  likely  to  be  a 
sufficient  number  of  firms  to  create  a  reasonable  degree  of  competition.75  Although  entry  into 
the  legal  profession  is  legally  restricted,  casual  empiricism  suggests  that  the  profession  is  at  the 
moment  overcrowded. 


For  a  description  of  contracting-out  in  New  Zealand  and  the  United  Kingdom,  see  Colleen  Flood  and  Michael 
Trebilcock,  “Voice  and  Exit  in  New  Zealand’s  Health  Care  Sector”,  in  Contracting  in  the  Health  Sector 
(Auckland:  Legal  Research  Foundation,  1994)  1,  and  Colleen  Flood,  Competition  Oriented  Health  Care  Reform: 
Analyzing  the  Incentive  Structure  for  Purchasers  (Toronto:  Faculty  of  Law,  University  of  Toronto,  1996) 
[unpublished];  for  a  theoretical  analysis  of  the  purchase  of  hospital  services  by  District  Health  Authorities  in  the 
United  Kingdom,  see  Paul  Fenn,  Neil  Rickman,  and  Alistair  McGuire,  “Contracts  and  supply  assurance  in  the 
UK  health  care  market”  (1994),  13  J.  Health  Econ.  125. 

Flood  and  Trebilcock,  supra,  note  71,  at  7. 

Ibid. ,  at  3 1 . 

Condition  (3)  refers  to  the  relationship  between  the  quantity  of  inputs  and  the  quantity  of  outputs.  Suppose  that  all 
inputs  are  increased  proportionately.  If  output  increases  in  a  smaller  proportion,  returns  to  scale  are  decreasing;  if 
output  increases  in  the  same  proportion,  returns  to  scale  are  constant;  if  output  increases  in  a  greater  proportion, 
returns  to  scale  are  increasing.  Most  industrial  production  processes  are  assumed  to  involve  increasing  returns  to 
scale  up  to  a  point,  and  constant  or  decreasing  returns  to  scale  thereafter.  If  one  (or  more)  factor  of  production  is 
fixed  (e.g.,  capital  equipment  is  often  fixed  in  the  short  run),  the  same  sort  of  experiment  can  be  performed  with 
all  the  remaining  factors  of  production.  “Economies  of  settle”  are  equivalent  to  increasing  returns  to  scale.  See 
also  Delivery  Models ,  supra,  note  45,  at  62-65. 

This  point  simply  reflects  the  assumption  made  in  section  2  above,  that  the  market  for  legal  services  is  towards 
the  competitive  end  of  the  spectrum. 
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The  first  and  second  conditions  are  more  problematic,  for  overlapping  reasons.  The  fact 
that  the  quality  of  legal  services  is  difficult  to  specify  and  to  monitor  is  the  very  source  of  the 
agency  costs  that  this  paper  is  concerned  with;  the  first  two  conditions  are  therefore  very 
unlikely  to  be  met.  Some  combination  of  direct  monitoring  by  the  LAA,  an  avenue  for  voice 
by  clients,  and  the  firm’s  interest  in  protecting  its  own  reputation  would  be  necessary  to 
control  the  agency  costs  that  would  otherwise  arise  in  a  system  of  contracting-out.76  In  light  of 
this  conclusion,  Zemans’  and  Monahan’s  recommendation  that  contracting-out  be  tested 
through  pilot  projects  is  wise.77 

It  should  be  noted,  finally,  that  contracting-out  does  not  automatically  lead  to  cost 
containment.  The  amount  the  LAA  spends  for  contracted  legal  services  will  depend  on  the 
total  number  of  cases  and  on  the  price  of  the  bids  accepted.  An  increase  in  the  number  of 
cases,  or  an  increase  in  the  minimum  price  that  firms  are  willing  to  bid,  could  disrupt  the 
LAA’s  budget,  leading  to  difficult  choices  about  which  cases  to  fund  in  this  manner. 

(v)  Voluntarism 

In  an  environment  of  cost  containment,  where  it  seems  likely  that  whatever  delivery 
mechanism  is  chosen  some  deserving  cases  and  services  will  go  unfunded,  it  is  natural  to  hope 
that  the  legal  profession  might,  at  least  to  some  degree,  voluntarily  and  at  its  own  expense 
provide  some  services  which  previously  might  have  been  funded  by  the  LAA.  To  what  extent 
can  the  LAA  rely  on  voluntarism  to  fill  in  gaps  in  service? 

Economists  are  typically  quite  skeptical  of  voluntarism  as  a  method  for  providing  goods 
and  services:  “It  is  not  from  the  benevolence  of  the  butcher,  the  brewer,  or  the  baker,  that  we 
expect  our  dinner,”  said  Adam  Smith,  “but  from  their  regard  to  their  own  interest.”  Yet  it 
would  not  be  entirely  accurate  to  say  that  economists  disbelieve  in  the  motives  underlying 
voluntarism;79  it  would  be  more  accurate  to  say  both  that  voluntarism  is  largely  inscrutable  to 
economists,  and  that  economists  consider  voluntarism  unreliable. 

But  there  is  one  good  which  is  supplied  through  voluntarism.  That  is  whole  human  blood, 
the  supply  of  which  (at  least  in  Canada)  depends  entirely  on  voluntary,  unpaid  donors. 
Furthermore,  the  voluntary  blood  donation  system  arguably  has  properties  that  are  superior  to 
market-based  systems  for  obtaining  blood;  in  particular,  voluntary  systems  seem  to  attract 
blood  of  higher  quality.  The  voluntary  nature  of  blood  supply  has  presented  somewhat  of  a 
conundrum  for  economists,  who  have  tended  to  argue  that  the  voluntary  system  is  not  as  good 
as  it  looks,  or  that  market  provision  would  have  certain  additional  advantages  over  existing 
voluntary  systems;  even  those  economists  who  appreciate  the  role  that  voluntarism  can  play 


See  Wain,  supra,  note  65,  at  18-23  for  a  discussion  of  the  advantages  and  disadvantages  of  a  formal  quality 
assurance  program  in  legal  aid. 

Supra,  note  8,  at  160. 

Smith,  supra,  note  14,  at  26-27. 

Though  some  do:  the  methodological  approach  proposed  by  Gary  Becker  and  his  followers  ascribes  no 
explanatory  role  to  non-self-interested  behaviour.  See  Gary  Becker,  The  Economic  Approach  to  Human  Behavior 
(Chicago:  University  of  Chicago  Press,  1976),  at  4-14. 

See  Richard  Titmuss,  The  Gift  Relationship:  From  Human  Blood  to  Social  Policy  (London:  George  Allen  & 
Unwin,  1970);  Peter  Singer,  “Altruism  and  Commerce”  (1973),  2  Phil.  &  Pub.  Aff.  312.  For  a  formal  model  of 
the  advantages  of  voluntarism  over  the  market  in  the  supply  of  blood,  see  Hamish  Stewart,  “Rationality  and  the 
market  for  human  blood”  (1992),  19  J.Econ.  Behav.  &  Org.  125. 

For  straightforward  disbelief  of  Titmuss’s  claims,  see  M.H.  Cooper  and  A.J.  Culyer,  The  Price  of  Blood 
(London:  Institute  of  Economic  Affairs,  1968);  Robert  M.  Solow,  “Blood  and  Thunder”  (1971),  80  Yale  L.  Rev. 
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in  the  supply  of  this  good  have  been  more  successful  in  modelling  the  way  that  voluntarism  can 

82 

be  disrupted  than  in  explaining  how  it  can  be  fostered. 

It  may  well  be  that  voluntarism  works  well  for  the  supply  of  whole  human  blood  for 
therapeutic  purposes.  But  the  provision  of  legal  services  to  those  who  cannot  otherwise  afford 
them  is  a  completely  different  matter.  Perhaps  most  significantly,  the  demands  of  blood 
donation  on  the  donor’s  time,  and  thus  the  opportunity  costs  of  donation  to  the  donor,  are  far 
less  than  the  demands  on  a  lawyer  who  makes  a  serious  commitment  to  work  pro  bono.  Even  a 
truly  committed  donor  who  gives  at  every  opportunity  will  spend  at  most  a  few  hours  a  year 
giving  blood,  while  the  lawyer  who  is  serious  about  pro  bono  work  will  have  to  accept  a 
significant  sacrifice  of  income  or  of  time.  This  is  not  to  say  that  voluntarism  can  play  no  role 
in  a  legal  aid  system,  only  that  economic  analysis  does  not  predict  a  large  role  for  voluntarism. 

It  has  been  suggested  that  voluntarism  can  be  encouraged  through  incentives,  such  as 
variations  in  law  society  membership  fees  or  professional  indemnity  premiums.  It  has  also 
been  suggested  that  a  mandatory  pro  bono  requirement  might  be  a  way  of  encouraging 
voluntarism.  But  the  employment  of  such  mechanisms  begs  the  question  of  whether  any  work 
done  in  response  to  such  promises  and  threats  really  counts  as  voluntarism;  in  any  event,  these 
mechanisms  do  not  in  themselves  solve  the  agency  problems  discussed  above.  In  particular, 
while  work  done  out  of  a  genuine  commitment  to  public  service  is  likely  to  be  of  high  quality, 
it  is  unrealistic  to  expect  such  quality  from  work  done  to  discharge  what  is  essentially  a  time 
tax  on  lawyers. 

4.  CONCLUSION:  FACING  THE  TRADE-OFFS 

Harry  Truman,  after  meeting  with  a  group  of  economic  advisors  who  structured  every 
sentence  with  the  phrases,  “On  the  one  hand,  ...  on  the  other  hand”,  is  said  to  have 
commented,  “What  I  need  is  a  one-handed  economist.”  While  Truman’s  frustration  was 
understandable,  his  advisors’  caution  was  warranted.  To  a  large  extent,  the  proper  role  of 
economists  is  not  to  recommend  action,  but  to  make  the  trade-offs  clear.  This  paper  has 
discussed  some  basic  economic  concepts  with  a  view  to  their  application  in  the  legal  aid 
context.  The  principal  conclusion  is  that  there  are  likely  to  be  trade-offs  between  cost 
containment  and  quality,  with  irrational  rationing  being  the  likely  outcome  of  failure  of  cost 
containment.  In  the  staff  model,  costs  can  be  predicted  and  controlled  relatively  easily;  but 
quality  may  be  compromised  by  the  pressure  of  work  on  staff  lawyers.  Judicare  seems  likely 
to  produce  high  quality  service,  but  there  is  some  evidence  to  suggest  that  quality  comes  at  a 
high  price,  both  in  terms  of  cost  per  case  and  in  terms  of  the  impact  on  the  LAA’s  overall 
budget.  Contracting-out  is  meant  to  achieve  quality  of  service  and  cost  control,  but  the  extent 


1696;  Kenneth  J.  Arrow,  “Gifts  and  Exchanges”  (1972),  1  Phil.  &  Pub.  Aff.  343;  Alvin  W.  Drake,  Stan  N. 
Finkelstein,  and  Harvey  M.  Sapolsky,  The  American  Blood  Supply  (Cambridge,  Mass.:  The  MIT  Press,  1982). 
For  critiques  of  the  proposition  that  voluntary  donation  leads  to  a  healthier  blood  supply,  see  Reuben  A.  Kessel, 
“Transfused  Blood,  Serum  Hepatitis,  and  the  Coase  Theorem”  (1974),  17  J.  L.  &  Econ.  265;  Russell  D.  Roberts 
and  Michael  J.  Wolkoff,  “Improving  the  Quality  and  Quantity  of  Whole  Blood  Supply:  Limits  to  Voluntary 
Arrangements”  (1988),  13  J.  Health  Politics,  Pol’y  &  L.  167.  For  a  comparative  study  suggesting  that  it  was  less 
the  difference  between  market  and  voluntary  systems  of  blood  supply  than  the  difference  in  regulatory  regimes 
that  led  to  different  levels  of  success  in  dealing  with  the  threat  of  AIDS  to  the  blood  supply,  see  Michael  J. 
Trebilcock,  Robert  Howse,  and  Ronald  J.  Daniels,  Do  Institutions  Matter?  A  Comparative  Pathology  of  the  HIV- 
Infected  Blood  Tragedy  (Toronto:  Faculty  of  Law,  University  of  Toronto,  1996)  [unpublished]. 

Stewart,  supra,  note  80,  models  the  conditions  under  which  the  custom  of  giving  blood  will  be  maintained  or 
deteriorated,  but  does  not  model  the  underlying  motive  to  donate  rather  than  to  sell  in  the  first  place. 

This  anecdote  is  reported  by  Alan  S.  Blinder,  Hard  Heads,  Soft  Hearts  (New  York:  Addison-Wesley,  1987),  at 
1%,  but  does  not  appear  in  a  recent  authoritative  biography  (David  McCulloch,  Truman  (New  York:  Simon  & 
Schuster,  1992)). 
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to  which  it  achieves  quality  is  dependent  on  the  effectiveness  of  mechanisms  for  controlling  the 
incentive  to  skimp  on  a  case  for  which  the  lawyer’s  fee  is  fixed,  and  the  extent  to  which  it 
achieves  cost  control  may  depend  on  the  LAA’s  willingness  to  ration  among  potential  clients. 
Thus,  even  given  the  availability  of  non-market  mechanisms  such  as  professionalism  and  voice 
for  controlling  agency  costs,  it  is  unlikely  that  any  model  will  achieve  all  of  the  LAA’s 
objectives  on  its  own. 

Therefore,  I  would  cautiously  suggest  that,  at  least  in  the  medium  term,  some  combination 
of  delivery  models  would  be  appropriate  for  Ontario.  The  economic  analysis  presented  above 
supports  this  suggestion  for  two  reasons.  First,  some  agency  costs  may  be  more  effectively 
controlled  in  some  contexts  than  others.  For  example,  if  it  is  possible  to  identify  a  type  of  case 
that  is  fairly  standard  and  the  quality  of  which  can  be  assessed  fairly  readily,  it  might  be 
appropriate  to  assign  that  type  of  case  to  the  staff  model.  The  standardized  nature  of  the  case 
and  the  ability  to  assess  quality  would  make  it  easier  for  the  LAA  to  determine  a  workload  for 
staff  lawyers  that  would  avoid  quality  decline  in  both  of  its  major  forms  (slacking  and 
burnout).  On  the  other  hand,  if  cases  cannot  be  easily  compared  and  vary  greatly  in  complexity 
or  in  the  strategy  counsel  are  likely  to  follow,  judicare  might  be  more  appropriate,  perhaps 
with  some  mechanism  such  as  capping  of  hours  to  avoid  supplier- induced  demand.  In  the 
criminal  context,  break-and-enters  might  fall  into  the  first  category,  murders  into  the  second, 
while  in  the  family  context,  the  contrast  might  be  between  divorces  of  the  childless  on  the  one 
hand  and  custody  disputes  on  the  other.  Second,  pursuing  a  mixed  strategy  might  generate 
more  information  about  the  empirical  questions  relevant  to  the  choice  between  delivery 
models.  To  what  extent  are  the  agency  costs  identified  in  theory  really  a  problem  in  practice? 
As  discussed  above,  there  is  considerable  controversy  even  about  relatively  straightforward 
questions  such  as  whether  burnout  really  is  a  problem  in  the  staff  model,  let  alone  whether 
choice  of  counsel  is  really  an  effective  device  for  controlling  agency  costs.  How  will  the 
supply  of  lawyers  respond  over  the  longer  term  to  the  choice  between  working  in  an  office  and 
maintaining  a  private  practice  with  a  judicare  component  but  with,  for  example,  capped  hours 
as  the  primary  form  of  tariff?  A  mixed  model  might  help  to  answer  these  and  other  questions. 
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1.  INTRODUCTION 

This  paper  examines  quality  control  issues  in  the  provision  of  legal  aid  services.  The  paper 
provides  a  brief  description  of  what  the  Ontario  Legal  Aid  Plan  (the  Plan)  is  doing  today  to 
ensure  the  delivery  of  high  quality  services,  and  a  framework  that  can  be  used  in  designing  a 
quality  assurance  program  for  the  future  delivery  of  legal  aid  services. 

(a)  Current  Quality  Control  Mechanisms 

The  first  part  of  the  paper  looks  at  the  advantages  and  disadvantages  of  the  two  main 
quality  assurance  models  now  being  used:  professional  self-regulation  (which  is  the  main  form 
of  quality  assurance  for  certificate  and  duty  counsel  services);  and  a  formal  quality  assurance 
program  administered  by  the  Plan  (which  is  now  being  developed  for  the  community  legal 
clinics). 

All  legal  services  provided  by  the  Plan  are  subject  to  regulation  through  the  Law  Society’s 
rules  regarding  professional  accreditation  and  standards  of  professional  conduct.  Regardless  of 
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how  the  Plan  is  restructured  and  reformed,  this  will  not  change  in  the  future.  The  question  is 
whether  the  Plan  should  develop  and  administer  a  new  quality  assurance  program  that  would 
cover  all  of  the  Plan’s  services,  not  just  those  provided  by  the  clinics. 

(i)  Is  There  a  Need  for  a  Comprehensive  Quality  Assurance  Program? 

There  are  a  number  of  reasons  for  developing  a  comprehensive  quality  assurance  program 

for  the  Legal  Aid  Plan. 

First,  such  a  program  could  address  some  of  the  quality  control  concerns  that  have  been 
raised  in  relation  to  the  services  now  being  provided  by  the  Plan.  These  concerns  are  primarily 
related  to  a  perceived  lack  of  training  and  experience  among  some  certificate  lawyers,  the  lack 
of  an  effective  monitoring  system  to  identify  quality  problems,  and  the  ineffectiveness  of  the 
Law  Society’s  discipline  and  complaint  system  to  address  issues  unrelated  to  professional 
misconduct  (for  example,  simple  negligence  on  the  part  of  lawyers  or  misconduct  or 
incompetence  on  the  part  of  non-lawyer  service  providers,  including  paralegals  and 
interpreters).  It  should  be  noted,  however,  that  we  simply  do  not  know  the  scope  or  extent  of 
these  problems:  the  existing  evidence  is  largely  anecdotal. 

Second,  given  the  reality  of  a  capped  budget,  the  Plan  must  be  vigilant  in  determining 
how  it  will  spend  its  scarce  resources  and  assessing  whether  it  is  getting  the  best  value  for  its 
money.  The  budget  constraint  may  well  suggest  new  ways  of  providing  services,  may  promote 
greater  reliance  on  (less  expensive)  non-legal  resources,  and  may  encourage  experimentation 
with  different  ways  of  delivering  services.  The  Plan  requires  a  reliable  means  of  testing  the 
results  of  change  and  determining  whether  these  innovations  have  in  fact  brought  it  any  closer 
to  fulfilling  its  mandate. 

Third,  the  Plan  must  be  answerable  to  the  government,  and  ultimately  to  the  public,  for 
the  quality  of  services  it  is  providing.  Although  the  Plan  will  almost  certainly  continue  to  be 
managed  by  an  arm’s-length  agency,  the  government  has  the  responsibility  to  respond  to  any 
ongoing  problems  related  to  the  cost,  availability,  or  quality  of  legal  services  being  delivered. 
This  is  so  not  only  because  the  government  has  a  duty  to  ensure  that  the  Plan  is  spending  its 
money  wisely,  but  also  because  the  government  has  a  more  general  duty  to  ensure  that  the 
Plan  is  operating  in  the  public  interest  and  for  the  purposes  for  which  it  was  established. 
Ideally,  a  quality  assurance  program  will  help  to  ensure  that  the  government  can  fulfil  its 
duties  to  the  public. 

(ii)  What  Are  the  Risks  and  Costs  of  a  Quality  Assurance  Program? 

A  note  of  caution  about  the  establishment  of  a  quality  assurance  program  is  warranted 
here.  Quality  assurance  programs  can  (like  any  other  management  tool)  take  on  lives  of  their 
own.  In  designing  and  developing  quality  control  mechanisms,  the  Plan  should  take 
precautions  to  ensure  that  it  does  not  create  a  high-cost,  burdensome  administrative  structure 
which  spends  most  of  its  time  measuring  itself  and  discourages  competent  and  experienced 
lawyers  from  participating  in  the  delivery  of  legal  aid  services. 

The  legal  profession  is  likely  to  have  particular  concerns  about  the  imposition  of  detailed 
performance  standards  (which  attempt  to  set  out  in  great  detail  how  lawyers  should  do  their 
work),  burdensome  reporting  requirements  (which  require  them  to  spend  large  amounts  of 
time  accounting  to  the  Plan  for  the  time  they  have  spent  on  a  file),  and  intrusive  audits  (which 
attempt  to  verify  the  reported  information  through  the  examination  of  highly  sensitive,  and 
otherwise  privileged,  files.)  The  Plan  should  develop  its  quality  assurance  mechanisms  in 
consultation  with  both  the  profession  and  the  Plan’s  clients,  and  should  be  careful  to  track  the 
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impact  of  these  mechanisms  on  the  availability  of  legal  services.  In  addition,  the  Plan  should 
carefully  monitor  the  costs  and  effectiveness  of  the  quality  control  mechanisms  it  puts  into 

place. 

(b)  The  Design  of  a  Quality  Assurance  Program 

The  second  part  of  the  paper  discusses  steps  the  Plan  could  take  in  putting  together  a 
quality  assurance  program.  It  should  be  stressed  that  quality  assurance  programs  are  not 
intended  to  be  made  up  of  static  “performance  standards”  that  are  developed  and  then  never 
looked  at  again.  Quality  assurance  should  instead  be  a  process  that  evolves  with  new 
information  and  in  response  to  changes  within  and  outside  the  Plan.  It  should  also  be  stressed 
that  quality  assurance  programs  are  almost  entirely  dependent  on  good  information  systems: 
that  is,  information  systems  that  provide  timely  and  accurate  information  about  performance 
and  results  which  can  be  used  to  upgrade  and  improve  services.  Further,  it  bears  emphasizing 
that  the  primary  goal  of  a  quality  assurance  program  should  not  be  to  “police”  service 
providers;  instead  it  should  be  to  permit  the  Plan  to  determine  how  close  it  is  to  meeting  its 
mandate,  and  to  identify  and  make  improvements  which  will  take  it  closer. 

The  appropriate  elements  of  a  quality  assurance  program  are  dependent  in  large  part  on 
how  the  Plan’s  goals  are  defmed,  what  services  the  Plan  will  be  providing,  how  those  services 
will  be  delivered,  and  who  will  be  accountable  for  them.  Given  that  all  these  matters  are  being 
reviewed,  it  is  difficult  to  prescribe  at  this  time  any  particular  performance  measures  that  the 
Plan  should  adopt.  These  should,  in  any  case,  be  developed— over  time— through  a 
consultative  process  with  clients  and  service  providers. 

Nonetheless,  the  paper  recommends  the  development  of  quality  assurance  mechanisms  in 
four  areas: 

(i)  Improved  professional  qualifications  and  greater  specialization 

Minimum  professional  qualifications  for  legal  aid  work  and  financial  rewards  or 
incentives  for  specialized  experience  and  training  could  help  raise  the  standard  of 
legal  aid  services. 

(ii)  Improved  ways  of  identifying  quality  problems 

More  stringent  reporting  requirements,  a  system  of  random  audits  to  verify 
information  about  the  services  provided,  client  surveys  to  assess  customer  satisfaction 
with  services,  and  an  effective  client  complaint  process  could  all  contribute  to  the 
Plan’s  ability  to  identify  service  quality  problems. 

(iii)  More  effective  responses  to  identified  problems 

A  mentoring  system,  as  well  as  professional  education  and  training,  could  be  used  to 
improve  the  performance  of  service  providers  whose  performance  falls  below 
acceptable  levels.  At  the  same  time,  more  effective  discipline  measures  and  stronger 
sanctions  would  better  protect  clients  against  unscrupulous  or  substandard  service 
providers. 

(iv)  Experimentation  with  detailed  performance  standards  and  the  development  of  best 
practices 

Where  the  appropriate  institutional  supports  exist,  the  use  of  more  detailed 
performance  standards,  and  the  development  of  “best  practices”  for  the  delivery  of 
legal  aid  services,  could  assist  the  Plan  in  improving  the  quality  of  its  services. 
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2.  CURRENT  QUALITY  CONTROL  MECHANISMS 
(a)  Professional  Self-regulation 

The  Legal  Aid  Plan  does  not  monitor  the  quality  of  work  being  provided  by  certificate 
lawyers.  The  certificate  system  relies  on  the  professional  standards  established  by  the  Law 
Society  Upper  of  Canada  for  all  Ontario  lawyers  in  order  to  ensure  that  high  quality  services 
are  delivered  to  legal  aid  clients. 

The  Plan  also  relies  heavily  on  professional  self-regulation  in  providing  duty  counsel 
services,  although  some  duty  counsel  are  on  staff  (and  therefore  can  be  subject  to  monitoring 
and  quality  control  through  human  resources  policy  practices)  others  are  retained  on  a  per 
diem  basis  and  are  not  monitored  or  supervised  by  the  Plan. 

(i)  Professional  Self-regulation  as  a  Quality  Control  Mechanism 
a.  The  Advantages  of  Professional  Self-regulation 

Leaving  the  regulation  of  service  standards  to  the  Law  Society  has  a  number  of  well- 
known  advantages:1 

(1)  Professional  Expertise 

The  Law  Society  has  been  given  responsibility  for  regulating  the  legal  profession  as  a 
result  of  the  highly  technical  and  expert  nature  of  legal  work.  Professional  self-regulation  is 
premised  on  the  assumption  that  only  members  of  the  profession  (through  their  governing 
body)  have  the  necessary  expertise  to  establish  standards  for  entry  into  the  profession,  and  to 
monitor  the  quality  of  services  being  provided  to  the  public. 

(2)  Low  Cost 

The  professional  training  and  education  of  lawyers  are  in  large  part  a  process  of 
inculcating  professional  values  and  ideology,  which  can  provide  very  low-cost  and  very 
effective  self-regulation.2  By  contrast,  establishing  and  monitoring  specific  and  precise 
performance  standards  would  involve  formulating  a  large  number  of  complex  rules  to  govern  a 
multitude  of  widely  diverse  legal  services.  This  could  be  highly  complex,  administratively 
burdensome,  and  potentially  very  expensive. 

(3)  Measurement  Problems 

One  of  the  key  difficulties  in  establishing  formal  and  detailed  quality  control  mechanisms 
for  the  delivery  of  legal  services  has  to  do  with  the  complex  and  subjective  nature  of  legal 
services.  In  many  cases,  the  delivery  of  legal  services  requires  the  exercise  of  sophisticated 


The  discussion  here  relies  on  a  number  of  studies  related  to  the  regulation  of  the  self-governing  professions, 
including  the  legal  profession:  M.  Trebilcock,  and  B.  Reiter,  “Licensure  in  Law”,  and  J.  Swan,  “Regulating 
Continuing  Competence”,  both  in  Robert  G.  Evans  and  Michael  J.  Trebilcock,  Regulating  the  Market  for  Legal 
Services  (Toronto:  Butterworths,  1982),  and  D.  Dewees,  David  Duff,  and  Michael  Trebilcock,  Exploring  the 
Domain  of  Accident  Law  (New  York:  Oxford  University  Press,  19%). 

A  discussion  of  legal  professionalism  is  found  in  Hamish  Stewart,  An  Economic  Analysis  of  Legal  Aid  Delivery 
Mechanisms,  paper  prepared  for  Ontario  Legal  Aid  Review,  reproduced  in  Vol.  2  of  this  report. 
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professional  judgment  that  is  not  easily  reduced  to  a  measurable  and  objective  “performance 
standard”:3 

The  measurement  of  quality  of  reasoning  across  the  uncertain  terrain  of  individual  and  unique  cases 
can  only  be  achieved  by  the  articulation  of  the  processes  which  a  reasoned  decision  should  pass 
through,  or  the  steps  that  a  competent  mind  should  consider  on  its  way  to  a  decision.  Once  these 
processes  have  been  completed  and  a  decision  reached  it  is  only  possible  to  say  in  the  most  glaring  of 
cases  that  an  answer  is  wrong  and  beyond  this  level  there  may  be  a  whole  range  of  opinions  on 
whether  a  decision  is  simply  competent,  good  or  excellent.  A  specific  assessment  of  quality  which 
seeks  to  step  beyond  the  articulated  processes  is  essentially  subjective:  there  is  a  judgement  gap 
across  which  objective  process  criteria  may  not  be  able  to  step. 

The  difficulty  of  measuring  “quality”  in  relation  to  the  provision  of  legal  services  is  also 
related  to  the  dynamic  and  often  unpredictable  nature  of  legal  services:4 

That  a  gap  exists  between  being  provided  a  lawyer  and  receiving  adequate  ‘legal  care’  should  not  be 
very  startling...  the  ‘delivery’  of  legal  assistance  is  not  comparable  to  providing  vacuum  cleaners. 
What  is  made  available  when  lawyers  are  paid  to  represent  the  poor  is  not  a  commodity  but  a 
relationship— a  relationship  in  a  system  of  relationships— in  which  roles,  possibilities,  and  patterns  of 
action  are  continually  being  defined,  altered  and  given  new  form. 

Or,  to  put  the  matter  in  another  way,  performance  standards  based  on  easily  observable 
standards  (such  as  the  steps  taken  on  a  case,  as  recorded  in  a  lawyer’s  file)  are  unlikely  to 
measure  the  important,  client-oriented  dimension  of  lawyering:5 

One  cannot,  simply  by  looking  at  the  file,  find  out  if  client’s  concerns  have  been  ignored...  one 
cannot  judge  if  advice  has  been  given  brusquely  or  in  jargon,  in  the  way  a  client  cannot  understand 
or  accept. 

It  simply  may  not  be  feasible  to  attempt  to  reduce  legal  services  to  a  series  of  identifiable 
“steps”  which  produce  a  “product”  that  can  then  be  objectively  evaluated  as  good,  bad,  or 
indifferent. 


(4)  Acceptance  by  the  Profession 

The  members  of  the  legal  profession  accept  the  Law  Society’s  rules  and  standards,  in 
large  part  because  the  Law  Society  represents  the  members.  The  standards  are,  in  a  sense,  the 
member’s  own. 

b.  The  Disadvantages  of  Professional  Self-regulation 

There  are  also  some  significant  disadvantages  to  leaving  the  regulation  of  legal  services 
provided  under  the  Legal  Aid  Plan  exclusively  with  the  legal  profession.  It  should  be  stressed 
that  issues  of  this  kind  arise  in  relation  to  all  of  the  self-regulated  professions6  and,  in  and  of 


Avrom  Sherr,  “Judging  on  Results?  Outcome  Measures:  Quality,  Strategy  and  the  Search  for  Objectivity”,  in 
International  Conference  on  Legal  Aid:  Legal  Aid  in  the  Post-Welfare  State  Society  (The  Hague:  1994),  at  269. 

Gary  Bellow,  “Turning  Solutions  into  Problems:  the  Legal  Aid  Experience”  (1977),  34  NLADA  Briefcase  106  at 
110,  cited  in  Canadian  Bar  Association,  The  Provision  of  Legal  Aid  Services  in  Canada  (Ottawa:  National  Legal 
Aid  Liaison  Committee,  1987). 

Tamara  Goriely,  “Measuring  the  Quality  of  Legal  Aid  Lawyers:  Transaction  Criteria— Strengths  and 
Weaknesses”,  in  International  Conference  on  Legal  Aid,  supra,  note  3,  at  289. 

See  the  discussion  in  Dewees  et  al.,  supra,  note  1,  in  relation  to  the  medical  profession. 
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themselves,  they  provide  no  evidence  that  there  are  significant  quality  problems  in  relation  to 
the  legal  services  being  delivered  by  certificate  lawyers.  It  must  also  be  acknowledged  that  the 
Law  Society  takes  seriously  its  obligations  to  protect  the  public  interest  and  is  constantly 
reviewing  its  standards  and  practices.  Recently,  the  Law  Society  has  given  considerable 
attention  to  the  benefits  of  specialization  and  continuing  education  in  improving  the  quality  of 
legal  services  provided  to  the  public,  and  is  currently  in  the  process  of  reforming  its 
complaints  and  discipline  system. 

(1)  Confl  ict  of  Interest 

The  profession  obviously  has  an  economic  stake  in  the  legal  aid  system  and  therefore 
could  be  seen  as  having  an  incentive  to  establish  service  standards  that  are  lower  than 
optimum,  inadequately  enforced,  or  anti-competitive  in  order  to  maximize  the  amount  of  legal 
work  available  to  the  profession.  The  National  Council  on  Welfare  has  expressed  its  views  on 
this  potential  conflict  in  the  following  terms: 

Lawyers  want  to  be  as  independent  as  possible,  to  maximize  their  incomes,  and  to  keep  out 

competition  from  legal  paraprofessionals.  The  poor  need  good-quality,  accountable  services  for  the 

lowest  possible  costs.  These  two  sets  of  priorities  are  totally  irreconcilable. 

(2)  Qualifications  for  Legal  Aid  Work 

The  Law  Society  relies  heavily  on  entry  qualifications  as  a  means  of  ensuring  the  quality 
of  legal  services  provided  to  the  public.  There  is  a  widespread  belief,  however,  that  admission 
to  the  bar  is  not  sufficient  to  ensure  the  delivery  of  competent  legal  services  in  all  areas  of 
law.8  Although  lawyers  should  be  able  to  exercise  sufficient  professional  judgment  to  decline 
work  for  which  they  lack  training  and  experience,  there  may  be  strong  incentives  to  “learn  by 
doing”  when  work  is  scarce. 

Providing  high  quality  legal  aid  work  may  require  lawyers  who  have  special  expertise  in 
understanding  and  dealing  with  the  legal  problems  encountered  by  low  income  clients.9 
Although  some  lawyers  may  have  developed  this  expertise  through  a  specialized  practice,  the 
Plan  does  not  now  require  any  special  training,  education,  or  experience  as  a  condition  of 
receiving  a  certificate. 

(3)  Identifying  and  Monitoring  Quality  Problems 

Professional  self-regulation  may  not  be  the  optimal  system  for  identifying  either  individual 
problems  related  to  the  quality  of  legal  aid  services  or  systemic  weaknesses  in  the  delivery  of 
those  services. 


Canada,  National  Council  on  Welfare,  Legal  Aid  and  the  Poor  (Ottawa:  Department  of  Justice,  1995). 

Similar  issues  arise  in  relation  to  the  medical  profession.  See  the  discussion  in  Dewees  et  al.,  supra,  note  1,  at 
125-28.  It  is  not  simply  that  a  “general”  licence  may  be  insufficient  to  guarantee  expertise  in  many  of  the  highly 
technical  specialities  of  medicine  or  law;  there  are  also  problems  associated  with  ensuring  the  currency  of 
knowledge  of  the  members  who  are  licensed  (but  not  recently  tested).  Hence,  there  are  ongoing  debates  within 
most  of  the  self-governing  professions  about  compulsory  education  and  retesting  of  members.  The  Professional 
Engineers  of  Ontario,  for  example,  are  now  considering  a  compulsory  scheme  of  re-education  and  retesting  for 
their  members.  In  this  case,  the  proposals  have  been  pushed  forward  by  dramatic  changes  in  the  knowledge  base 
required  to  carry  out  work  as  an  engineer  as  well  as  concerns  about  potential  liability. 

See,  for  example,  the  discussion  in  J.D.  Ewart,  “Hard  Caps,  Hard  Choices:  A  Systemic  Model  for  Legal  Aid”, 
in  F.H.  Zemans,  P.H.  Monahan,  and  A.  Thomas  (eds.),  Report  on  Legal  Aid  in  Ontario:  Background  Papers 
(North  York,  Ont.:  Osgooode  Hall  Law  School,  Centre  for  Public  Law  and  Public  Policy,  1997). 
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The  profession’s  norms  and  allegiances  may  act  as  a  disincentive  to  report  problems 
related  to  the  quality  of  services  being  delivered  by  other  lawyers.  The  failure  to  report  is 
particularly  problematic  if  (as  is  often  the  case)  there  is  no  one  else  likely  to  report  quality 
problems.  In  many  cases,  there  may  be  no  one  overseeing  a  lawyer’s  work,  apart  from  the 
client.  However,  many  clients,  and  many  legal  aid  clients  in  particular,  lack  the  knowledge  or 
expertise  to  identify  quality  deficiencies  in  the  legal  services  being  provided  to  them  or  to  take 
appropriate  action  to  remedy  them.10  These  concerns  are  especially  evident  in  immigration 
cases  where  clients  are  particularly  isolated  as  a  result  of  language  barriers  and  a  lack  of 
familiarity  with  Canadian  institutions  and  culture.15 

(4)  Correcting  Problems 

Even  if  lawyers  did  routinely  report  problems  with  the  quality  of  their  colleague’s  work, 
and  even  if  clients  could  recognize  quality  issues  with  respect  to  the  services  they  are  being 
provided  with  it  is  not  clear  that  effective  mechanisms  now  exist  to  deal  with  these  problems. 

The  complaints  and  discipline  system  established  by  the  Law  Society  is  not  primarily 
aimed  at  ensuring  the  delivery  of  high  quality  services  to  the  public  on  an  ongoing  basis:  it  is 
instead  a  reactive  system  which  responds  to  individual  transgressions  of  professional  ethics- 
failing  to  file  required  forms,  misappropriation  of  client  funds,  practising  without  a  licence, 
and  so  on.  The  system  may  work  reasonably  well  for  this  purpose  (and  in  any  event  is 
currently  under  review),  but  it  is  not  structured  to  identify  systemic  quality  problems:  that  is, 
quality  problems  that  exist  across  the  system  and  are  correlated  with  other  service  variables 
such  as  years  of  experience,  specialization,  file  management  systems,  or  peer  supervision. 
From  this  point  of  view,  the  process  appears  excessively  narrow  in  scope,  as  well  as  slow, 
cumbersome,  and  inappropriately  “quasi-criminal”  in  nature. 

In  addition,  the  complaints  and  discipline  process  does  not  deal  with  client  complaints 
related  to  simple  negligence  unless  the  lawyer’s  conduct  constitutes  a  disciplinable  offence.  If  a 
client  has  suffered  damages  as  a  result  of  a  lawyer’s  incompetence,  he  or  she  may  sue  the 
lawyer.  The  threat  of  civil  liability  has  prompted  the  profession’s  insurers  to  establish  a  risk 
management  system  aimed  at  reducing  the  number  of  successful  claims,  but  this  system  will 
not  address  quality  assurance  problems  in  the  kinds  of  cases  handled  by  the  Legal  Aid  Plan. 
Legal  aid  clients  who  suffer  harm  as  a  result  of  a  negligent  lawyer  may  be  incarcerated  or 
deported,  or  may  have  suffered  some  other  kind  of  non-compensable  loss  (for  example,  loss  of 
custody  of  their  children).  They  are  highly  unlikely  to  be  in  a  position  to  sue  their  former 
lawyer. 

(5)  Lack  of  Coverage  for  Nonlegal  Services 

A  related  issue  has  to  do  with  the  fact  that  professional  self-regulation  cannot  respond  to 
quality  assurance  issues  that  do  not  involve  work  performed  directly  by  lawyers.  Again,  to 
take  the  example  of  immigration  cases,  the  Plan  employs  interpreters  to  assist  refugee  clients. 
However,  it  does  not  have  any  mechanism  for  regulating  the  quality  of  services  being  provided 


As  noted  above,  the  inability  of  the  public  to  assess  the  quality  of  legal  services  is  one  of  the  reasons  for 
establishing  a  system  of  professional  self-regulation. 

See  Audrey  Macklin,  Immigration  and  Refugee  Law ,  paper  prepared  for  Ontario  Legal  Aid  Review,  reproduced 
in  Vol.  3  of  this  report. 
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by  interpreters,  who  often  have  the  first  and  most  direct  contact  with  clients.  If  an 
unscrupulous  or  incompetent  interpreter  insists  on  extra  payment  from  a  client,  or  simply 
misinterprets  the  client’s  story,  the  Law  Society  has  no  obligation  to  deal  with  the  situation.  If 
the  Plan  is  aware  of  such  a  problem,  it  could  refuse  to  compensate  or  employ  that  person. 
However,  the  Plan  has  established  no  performance  standards  for  these  services  and  has  no 
formal  mechanisms  for  detecting  these  kinds  of  problems. 

At  a  more  general  level,  the  Law  Society  does  not  concern  itself  with  the  efficiency  or 
adequacy  of  a  lawyer’s  support  staff  or  with  the  office  or  file  management  systems  established 
by  members  of  the  profession,  except  in  relation  to  a  few  specific  matters  (such  as  the 
appropriate  handling  of  trust  funds  or  practices  to  avoid  claims  against  the  insurance  fund).  Yet 
the  organization  of  the  office,  and  the  types  of  services  provided  to  clients,  may  have  a 
significant  impact  on  the  quality  of  services  clients  receive. 

(ii)  Empirical  Studies 

At  present,  we  have  little  reliable  empirical  information  about  whether,  or  how  well, 
professional  self-regulation  is  working  for  legal  aid  clients  in  terms  of  ensuring  that  they 
receive  high  quality  legal  services  through  the  Plan. 

a.  Perceptions 

It  appears  that  many  lawyers  perceive  that  the  services  provided  to  the  Legal  Aid  Plan 
through  the  certificate  system  are  less  competent  than  the  legal  services  provided  to  fee-paying 
clients.12  Lawyers  may  believe  that  the  inadequacy  of  the  tariff  compared  to  fee-paying  work, 
or  the  lower  status  of  legal  aid  work,  or  the  paper  work  involved  in  legal  aid  cases,  has  the 
effect  of  driving  out  more  competent  and  more  experienced  lawyers  who  have  the  choice  of 
restricting  their  practices  to  fee-paying  clients.  However,  these  beliefs  are  based  on 
assumptions  that  may  or  may  not  be  true:  for  example,  that  competent  and  experienced 
lawyers  looking  for  work  have  no  incentives  to  take  certificate  work  if  they  can  avoid  it. 

There  is  no  reliable  and  objective  evidence  to  support  the  perception  that  certificate  work 
is  inferior.  Based  on  existing  evidence  of  the  demographic  characteristics  of  certificate 
lawyers,  there  appears  to  be  little  difference  in  terms  of  experience  and  seniority  between 
certificate  lawyers  and  those  paid  a  fee  for  their  work.13 

The  situation  may  have  changed  significantly  since  the  Plan  imposed  caps  on  annual 
billings  and  made  the  most  recent  set  of  tariff  cuts.  There  is  widespread  evidence  that  these 
changes  have  resulted  in  large  numbers  of  lawyers  abandoning  legal  aid  work  on  the  grounds 
that  it  is  simply  not  financially  viable.  This  has  had  serious  consequences  for  the  delivery  of 
services  under  the  Plan,  but  it  may  also  indicate  that  certificate  lawyers  will  not  simply 
increase  the  volume  and  drive  down  the  quality  of  their  work  to  meet  any  price  the  Plan  sets. 
If  minimum  standards  of  professional  competence  cannot  be  met,  many  lawyers  may  feel  that 
they  have  no  alternative  but  to  seek  work  elsewhere. 


See  the  results  of  the  1992  Abt  Report:  Abt  Associates,  Comprehensive  Review  and  Evaluation  of  the  Ontario 
Legal  Aid  Plan:  Project  Report ,  prepared  for  Department  of  Justice  and  Ontario  Ministry  of  the  Attorney  General 
(Ottawa:  Department  of  Justice,  1992).  It  should  be  noted  that  the  Abt  Report  found  that  perceptions  of  the 
quality  of  legal  aid  work  were  more  negative  among  lawyers  as  a  whole  than  they  were  among  lawyers  who  do 
certificate  work. 


13 


Ibid.,  at  153-99. 
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b.  Comparative  Studies 

A  number  of  empirical  studies  have  looked  at  the  relative  quality  and  cost  of  certificate 
services  compared  with  services  delivered  through  a  staff  office.  In  both  contexts,  lawyers  are 
regulated  by  the  rules  of  professional  conduct,  but  in  a  staff  office  they  are  also  subject  to 
office  procedures  and  supervision  of  a  kind  not  imposed  on  certificate  lawyers. 

The  results  of  these  studies  are  reviewed  in  other  papers  prepared  by  the  Legal  Aid 
Review  and  will  not  be  repeated  here.14  Suffice  to  say  that  the  results  are  inconclusive.  In 
particular,  it  is  not  possible  to  state  clearly  what  the  trade-offs  are  between  cost  and  quality  in 
different  service  delivery  models  or  how  the  results  may  have  been  affected  by  the  absence  or 
presence  of  staff  office  supervision. 

It  may  be  that  the  method  of  paying  lawyers  for  legal  aid  services  is  not  as  important  in 
determining  the  quality  of  services  provided  to  clients  as  one  might  think  from  the  protracted 
debate  on  delivery  systems.  One  conclusion  that  does  seem  to  emerge  from  these  studies  is  that 
specialization  is  an  important  determinant  of  quality.15  It  is  hardly  surprising  that  a  lawyer  who 
specializes  in  a  particular  kind  of  criminal  case  is  likely  to  provide  better  service  than  a  lawyer 
who  is  taking  on  such  a  case  for  the  first  time  or  on  an  occasional  basis. 

However,  it  should  be  noted  that  specialization  can  mean  any  number  of  things.  It  may 
mean  that  the  lawyer  knows  the  law  in  a  particular  area,  or  that  he  or  she  has  some  specialized 
advocacy  skills,  or  that  through  extensive  experience  working  with  the  Crowns  and  courts  in  a 
particular  area,  he  or  she  can  get  the  job  done  more  effectively  and  efficiently  than  someone 
else.  Identifying  the  “right”  kind  of  specialization  may  be  a  challenge,  but  there  are, 
nonetheless,  good  reasons  for  the  Plan  to  consider  more  carefully  the  question  of  whether  the 
quality  of  legal  aid  services  provided  by  certificate  lawyers  could  be  improved  by  requiring 
lawyers  to  have,  or  rewarding  lawyers  with,  specialized  practices  and  experience.16 

(b)  Quality  Assurance  Programs 

Lawyers  in  the  community  legal  clinics  are  subject  to  the  same  standards  of  professional 
competence  as  are  applied  to  certificate  lawyers  and  all  other  Ontario  lawyers.  In  addition,  all 
members  of  the  community  legal  clinics  are  answerable  to  the  Clinic  Funding  Committee  and 
their  community  boards  for  the  quality  of  services  provided. 

The  Clinic  Funding  Committee,  which  is  expressly  charged  with  the  responsibility  of 
ensuring  that  the  clinics  provide  “high  quality  legal  services  of  importance  to  low-income 
communities  in  an  effective  and  efficient  manner”,  has  recently  put  into  place  a  quality 


See  Susan  Charendoff,  Mark  Leach,  and  Tamara  Levy,  Legal  Aid  Delivery  Models,  paper  prepared  for  the 
Ontario  Legal  Aid  Review  (1997),  reproduced  in  Vol.  2  of  this  report,  and  Stewart,  supra,  note  2. 

See,  for  example,  the  Canadian  Bar  Association,  Standing  Committee,  Legal  Aid  Delivery  Models:  A  Discussion 
Paper  (Ottawa:  National  Legal  Aid  Liaison  Committee,  1987),  at  93,  citing  the  evaluation  of  the  Burnaby  public 
defender  system:  “As  the  Burnaby  prosecutor  described  the  expert  criminal  counsel  provided  by  the  public 
defenders,  ‘even  stupid  people  doing  this  much  criminal  defence  work  would  do  a  good  job’”.  See  Patricia 
Brantingham,  et  al..  The  Burnaby,  British  Columbia  Experimental  Public  Defender  Project:  An  Evaluation  Report 
(Report  I:  Summary)  (Ottawa:  Department  of  Justice,  1981)  at  55.  See  also  Canada,  Department  of  Justice, 
National  Review  of  Legal  Aid  (Ottawa:  1993)  at  157,  and  Charendoff  et  al.,  supra,  note  14,  at  26. 

One  point  of  particular  significance  in  relation  to  specialization  is  the  poor  ratings  that  judicare  delivery  models 
receive  when  evaluated  in  terms  of  the  impact  of  legal  aid  services  on  the  poverty  community:  see  discussion  in 
Charendoff  et  al.,  supra,  note  14,  and  the  National  Council  of  Welfare,  Legal  Aid  and  the  Poor  (Ottawa: 
Department  of  Justice,  1993)  at  50-61. 
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assurance  program.  The  program  is  still  under  development  and  will  be  phased  in  across  the 
province. 

It  should  be  noted  that  the  quality  assurance  program  has  not  been  established  to  respond 
to  a  particular  quality  concern,  or  set  of  concerns,  in  relation  to  the  work  being  done  by  the 
clinics.  A  plan  for  a  quality  assurance  program  has  been  under  development  for  a  long  time 
and  has  now  been  established  as  a  good  management  tool.17 

(i)  Hie  Clinic  Funding  Committee’s  Quality  Assurance  Program 

The  system  has  not  been  in  place  long  enough  to  provide  any  sense  of  how  well  it  is 
working,  but  it  may  be  worthwhile  outlining  its  general  structure. 

a.  Principles 

The  program  is  based  on  five  major  principles: 

(1)  The  quality  of  clinic  work  is  the  product  of  five  or  six  key  work  processes  (or  service 

areas);  understanding  and  continually  improving  these  processes  will  permit  the 

clinics  to  better  fulfil  their  mandate. 

(2)  Change  and  improvement  to  clinic  services  should  be  incremental  and  continuous. 

(3)  Customer  expectations  should  determine  what  needs  to  be  improved. 

(4)  There  is  a  need  for  an  information  system  which  can  provide  statistical  data  to  track 

changes,  improvements,  and  problems. 

(5)  Experts  from  within  the  system  should  be  consulted  on  how  to  solve  problems  and 

make  improvements. 

h.  Identification  of  Work  Processes 

The  program’s  service  standards  are  based  on  five  major  work  processes  (or  service 
dimensions)  intended  to  reflect  the  work  that  clinics  perform  in  carrying  out  their  mandate: 

(1)  Board  governance  and  overall  management 

(2)  Understanding  the  community 

(3)  Program  planning,  development,  and  evaluation 

(4)  Communications 

(5)  Services  (legal  file  management,  summary  advice,  law  reform,  and  community 

development) 


It  should  be  noted  that  the  respective  responsibilities  of  the  Clinic  Funding  Committee  and  the  clinic’s  community 
boards  for  the  “quality”  of  clinic  work  are  not  entirely  clear.  The  Clinic  Funding  Committee  is,  essentially,  a 
central  funding  committee  while  the  community  boards  are,  essentially,  local  policy  committees.  Both  may  have 
an  interest  in,  and  views  about,  the  “quality”  of  clinic  work.  There  is,  therefore,  at  least  potentially  a  chance  of 
conflicting  views  between  the  Funding  Committee  and  the  boards  about  what  the  appropriate  performance 
standards  should  be  or  whether  a  particular  clinic  is  meeting  the  standards.  In  order  to  avoid  these  conflicts, 
while  preserving  the  role  of  the  local  community  boards,  the  Clinic  Funding  Committee  will  have  to  find  a  way 
of  accommodating  local  variations  in  standards  within  the  Quality  Assurance  Plan. 
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c.  Development  of  Performance  Standards 

The  proposed  performance  standards  for  each  of  these  five  areas  are  under  development, 
and  for  the  most  part  are  now  stated  in  only  the  most  general  terms  (for  example,  “The  Board 
reviews  the  level  of  community  awareness  and  support  for  the  clinic  from  time  to  time”). 
Similarly,  the  measures  of  whether  a  clinic  is  meeting  the  standards  are  very  general  (for 
example,  “review  of  processes”,  “customer  survey  results”).  The  program  includes  standards 
for  an  effective  complaints  procedure  for  clients. 

d.  Reporting  and  Audit  Requirements 

Each  clinic  is  expected  to  review  and  document  its  ability  to  meet  the  proposed  standards 
and  will  be  visited  by  a  quality  assurance  reviewer.  The  reviewer  will  interview  the  board 
chair,  clinic  lawyers,  community  legal  workers,  clients,  and  members  of  the  local  bar.  The 
reviewer  will  also  review  a  sample  of  client  files,  summary  intakes,  and  law  reform  and 
community  development  work.  The  reviewer  will  then  prepare  a  report  on  the  visit,  “grade” 
the  clinic  in  terms  of  the  extent  to  which  it  is  meeting  performance  standards  and  recommend 
follow-up  to  be  undertaken  by  the  clinic  management.  Follow-up  may  include  peer  mentoring, 
which  is  aimed  at  helping  the  clinic  devise  programs  for  improvement. 

e.  Establishing  Benchmarks  and  Best  Practices  for  Continuous 
Improvement 

The  program  coordinator  will  periodically  take  a  cross-sectional  analysis  of  a  particular 
work  process,  analyze  how  it  is  being  carried  out  in  a  range  of  clinics,  and  identify  “best 
practices”.  These  best  practices  will  then  be  incorporated  into  the  program’s  performance 
standards. 

(ii)  Application  to  Other  Service  Delivery  Models 

a.  Staff  Offices 

A  quality  assurance  program  of  the  kind  being  developed  for  the  clinics  could  be  easily 
incorporated  within  a  staff  office  delivery  model:  staff  offices  have  the  necessary 
administrative  structure  to  support  and  manage  these  sorts  of  programs. 

b.  Block  Contracting 

A  quality  assurance  program  could  also  be  adapted  for  block  contracting.  The  contracting 
out  of  blocks  of  cases  could  include  fairly  specific  (and  standardized)  requirements  in  relation 
to  file  and  case  management,  and  the  supervision  of  counsel,  as  well  as  information,  reporting, 
and  audit  requirements  which  would  have  to  be  met  by  the  firm  awarded  the  contract.  In  this 
situation,  the  private  firm  bidding  for  work  would  essentially  be  agreeing  to  provide  this 
infrastructure  and  to  ensure  that  the  Plan’s  quality  assurance  program  is  carried  out.  The  firm 
would  then  employ  the  lawyers  (and  other  staff)  it  needs  to  do  the  work. 

The  Legal  Aid  Board  in  England  has  spent  a  considerable  amount  of  time  developing  a 
quality  assurance  program  to  be  used  by  “franchisees”  who  are  awarded  blocks  of  legal  aid 
work  by  contract.  8  The  Board  has  been  attempting  to  set  out  in  some  detail  the  requirements 


The  franchisee  proposal  is  described  in  U.K.  Lord  Chancellor’s  Department,  Striking  the  Balance:  The  Future  of 
Legal  Aid  in  England  and  Wales,  Cmnd.  3305  (London:  HMSO,  1996). 
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that  a  firm  must  meet  in  order  to  provide  low-cost,  high  quality  services  and  be  granted  a 
franchise.  Ultimately,  the  Board  hopes  to  develop  descriptions  of  “ideal  firms”  to  specialize  in 
different  types  of  legal  aid  cases. 

Research  conducted  for  the  Legal  Aid  Board  has  organized  performance  standards  around 
four  general  categories,  commonly  used  in  quality  assurance  programs:19 

(1)  “inputs”  (requirements  related  to  the  qualifications,  experience,  and  training  of 
service  providers) 

(2)  “structures”  (requirements  relating  to  the  office  environment  and  management 
systems,  including  case  management,  strategic  and  financial  management,  and 
personnel  management), 

(3)  “process”  (requirements  about  the  steps  (or  transactions)  to  be  taken  on  the  file) 

(4)  “outcomes”  (requirements  related  to  the  level  of  client  satisfaction  with  the  services, 
the  cost  and  time  taken  per  case,  and  the  case  result) 

Ideally,  firms  bidding  for  a  block  contract  would  be  given  a  composite  “score”  based  on 

20 

their  ratings  under  each  of  these  criteria. 

c.  Fee-for-Service  Delivery  Models 

Ontario  has  approximately  5,000  to  6,000  lawyers  who  participate  in  the  certificate 
program,  and  the  majority  do  so  on  a  part-time  basis.  This  makes  it  difficult  to  establish  some 
of  the  routine  and  standardized  procedures  which  quality  assurance  programs  sometimes 
require.  For  example,  it  would  not  be  feasible  to  require  lawyers  who  do  a  small  proportion  of 
legal  aid  work  to  organize  their  offices  around  a  particular  file  or  case  management  system 
prescribed  by  the  Plan. 

On  the  other  hand,  many  elements  of  a  quality  assurance  program  can  be  accommodated 
within  a  fee-for-service  delivery  model. 

(1)  Establishment  of  Professional  Qualifications 

Service  standards  related  to  “inputs”  (such  as  professional  qualifications  and  specialized 
knowledge  and  training)  could  be  included  within  a  certificate  system. 

(2)  Reporting  of  Outcomes 

Similarly,  service  standards  related  to  “outcomes”  (such  as  case  results  and  the  results  of 
client  satisfaction  surveys)  do  not  require  any  particular  institutional  or  organizational 
structure.  However,  they  do  impose  some  new  responsibilities  on  the  part  of  lawyers  seeking 
legal  aid  work  and  subject  legal  services  to  a  new  form  of  scrutiny.  Information  collected  by 
the  Plan  about  case  results  and  client  satisfaction  could  suggest  problems  with  the  quality  of 
services  being  provided  by  a  particular  lawyer  and  prompt  the  Plan  to  undertake  a  further 
review  which  could  recommend  follow-up  action  to  address  any  confirmed  problems. 


See  Sherr,  supra,  note  3,  for  a  description  of  draft  criteria. 

Ibid.  See  James  Dirks,  Making  Legal  Aid  Pay  and  Franchise  Development  (London:  Sweet  &  Maxwell,  1994), 
for  a  description  of  the  extreme  detail  regarding  office  and  file  requirements  which  could  be  included  in  block 
contracts. 
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(L  Fee-for  Service  in  the  Context  of  Multi-disciplinary  Teams 

Service  delivery  in  a  restructured  legal  aid  plan  may  take  forms  that  will  overcome  some 
of  the  apparent  obstacles  involved  when  including  certificate  lawyers  within  a  quality  assurance 
program.  For  example,  the  Plan  could  take  responsibility  for  organizing  service  delivery  teams 
to  provide  services  to  clients  in  family  cases.  In  this  case,  the  Plan  would  provide  the 
institutional  structure  for  the  management  of  family  cases:  it  would  provide  intake,  file  and 
case  management  services,  make  arrangements  for  the  delivery  of  appropriate  legal  and  non- 
legal  services,  and  collect  information  about  case  outcomes  and  client  satisfaction.  The 
lawyer’s  job  would  be,  as  it  is  now,  to  provide  legal  advice  and  representation  to  the  client  as 
required.2  This  could  be  done  regardless  of  whether  the  lawyer  was  employed  as  a  staff 
member  or  on  a  fee-for-service  basis,  and  it  would  not  impose  any  obligations  on  the  lawyer  to 
reorganize  his  or  her  office  or  professional  life  in  any  particular  way  to  provide  the  service. 
This  kind  of  model  would  require  the  Plan  to  undertake  the  kind  of  quality  assurance 

management  which  is  now  provided  by  hospitals  with  respect  to  the  delivery  of  health  care 

22 

services. 

(iii)  Advantages  and  Disadvantages  of  Quality  Assurance  Programs 
a.  Advantages  of  Quality  Assurance  Programs 

Quality  assurance  programs  have  a  number  of  advantages. 

(1)  Effective  Supervision 

Quality  assurance  programs  offer  a  way  of  providing  direct  and  close  supervision  over 
service  providers  for  the  purpose  of  identifying  and  correcting  both  individual  and  systemic 
quality  problems  in  the  services  being  provided. 

(2)  Inclusive  Coverage 

Quality  assurance  programs  are  designed  to  monitor  all  aspects  of  service  delivery  which 
may  be  relevant  to  the  cost  or  quality  of  the  services  being  provided:  they  can  therefore 
incorporate  legal  and  non-legal  services  and  provide  supervision  over  non-legal  service 
providers  (such  as  mediators,  paralegals,  and  interpreters)  who  may  have  a  big  impact  on 
clients,  but  are  outside  the  jurisdiction  of  the  Law  Society  (and  any  other  professional 
organization). 

(2)  Focus  on  Broad  Patterns  and  Continuous  Improvements  to  Standards 

Quality  assurance  programs  provide  opportunities  to  improve  both  individual  and  systemic 
performance.  The  purpose  of  a  quality  assurance  program  is  not  simply  to  “police”  service 
providers,  but  also  to  put  into  place  mechanisms  that  will  improve  future  delivery  through 
educational  efforts,  mentoring,  and  an  improved  understanding  of  what  works  best. 

The  experience  with  quality  assurance  programs  in  relation  to  the  provision  of  medical 
services  suggests  that  improvements  to  customary  practices  and  organizational  arrangements 
can  have  a  bigger  impact  in  improving  the  quality  of  service  delivery  than  a  system  which 
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See  Ewart,  supra,  note  9. 

See  Dewees  et  at. ,  supra,  note  1 . 
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focuses  on  individual  incompetence  or  professional  misconduct  (that  is,  the  “bad  apples”).23 
Contrary  to  conventional  logic,  getting  rid  of  those  who  abuse  their  professional  privileges  by 
taking  on  work  for  which  they  are  not  qualified,  or  providing  clients  with  substandard  work  in 
order  to  increase  earnings,  may  have  a  minimal  impact  on  the  overall  efficiency  and  quality  of 
services.  Finding  ways  to  improve  service  delivery  through  the  identification  of  “best 
practices”  which  can  be  applied  across  the  system  may  be  much  more  effective. 

b.  Disadvantages  of  Quality  Assurance  Programs 

(1)  Cost  and  Complexity 

There  is  no  doubt  that  establishing  a  quality  assurance  program  for  the  Legal  Aid  Plan 
will  require  an  investment  of  scarce  legal  aid  resources  in  administrative  infrastructure.  There 
could  be  very  high  transaction  costs  associated  with  putting  into  place  a  set  of  performance 
standards  to  govern  a  multitude  of  widely  diverse  legal  services,  many  of  which  are  difficult 
(perhaps  impossible)  to  reduce  to  measurable  standards  (such  as  good  judgment  or  persuasive 
advocacy  skills). 

The  English  Legal  Aid  Board’s  attempt  to  describe  the  ideal  legal  aid  franchisee  has 
resulted  in  a  huge  number  of  potential  performance  standards,  but  their  value  is  unknown.  The 
criteria  have  been  criticized  as  unrealistic,  overly  complex,  insufficiently  client-oriented,  and 

2A 

likely  to  become  out-of-date  very  quickly. 

(2)  Performance  Standards:  Unintended  and  Undesirable  Effects  on 
Professional  Practice 

The  introduction  of  performance  measures  and  service  standards  may  also  produce  some 
unintended  and  undesirable  effects  on  the  quality  of  services  being  provided,  introduce 
undesirable  rigidities  into  professional  practice,  and  result  in  serious  overinvestment  in  the 
variables  that  the  Plan  can  measure  (and  a  corresponding  underinvestment  in  the  incalculable 
qualities  that  make  up  good  lawyering  in  the  real  world). 

The  problem  here  is  that  the  “quality”  of  legal  services  may  become  what  the  quality 
assurance  program  says  it  is,  which  may  or  may  not  bear  any  relationship  to  the  “real  quality” 
of  legal  services.25  Lawyers  will  have  an  incentive  to  give  the  system  what  it  wants  in  order  to 
avoid  paperwork  or  a  low  “rating”  by  the  Plan.  If  the  system  insists  on  checklists  detailing  that 
every  prescribed  step  in  a  file  has  been  taken,  then  the  checklists  will  likely  be  filled  out, 
regardless  of  how  meaningless  they  may  be  in  terms  of  the  actual  work  required  on  the  file. 

(3)  Outcome  Measures:  Intrusive  Audits  and  Reporting  Requirements 

Quality  assurance  programs  that  require  intrusive  and  costly  practice  reviews  and  quality 
audits  can  damage  the  trust  relationship  that  characterizes  professional-client  relationships.  In 
addition,  the  use  of  outcome  statistics  to  assess  and  compare  the  quality  of  legal  services  raises 
difficult  issues  having  to  do  with  the  interpretation  of  statistical  patterns  and  the  difficulties  in 


Ibid.,  at  131-34. 

Goriely,  supra,  note  5. 

Sherr,  supra,  note  3,  at  266-67 . 

See  Dewees  et  at,  supra,  note  1 ,  for  a  discussion  of  these  problems  in  relation  to  the  medical  profession. 
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controlling  for  variation  in  the  risk  factors  of  lawyers’  client  groups.  One  lawyer  may  appear 
more  successful  than  another,  not  as  a  result  of  differences  in  competence  or  expertise,  but 
because  his  or  her  caseload  was  easier.27  Even  if  the  data  can  be  reliably  interpreted,  there  will 
still  be  contentious  issues  related  to  who  should  (or  should  not)  collect,  analyze,  or  disseminate 
the  data;  which  statistics  should  be  collected;  and  the  form  and  extent  of  information  that 
should  be  made  available  to  clients  or  to  the  general  public. 

(4)  Professional  Flight 

The  establishment  of  a  quality  assurance  program  may  raise  concerns  among  lawyers  that 
the  Legal  Aid  Plan  is  becoming  overly  bureaucratized.  Lawyers,  who  generally  see  themselves 
as  autonomous  and  highly  skilled  professionals,  may  resent  what  they  see  as  a  move  to  mm 
them  into  mere  “cogs  in  the  wheel”  of  a  factory-like  justice  service  industry.  Whether  real  or 
imagined,  this  perception  could  result  in  highly  skilled  lawyers  abandoning  legal  aid  work  in 
favour  of  work  which  they  believe  promises  them  more  freedom  and  autonomy. 

3.  DESIGNING  A  QUALITY  ASSURANCE  PROGRAM  FOR  THE  LEGAL  AID 
PLAN 

(a)  The  Plan’s  Goals  and  Services 

Establishing  a  quality  assurance  program  for  the  Legal  Aid  Plan  must  start  and  end  with  a 
clear  articulation  of  what  the  Plan  is  trying  to  achieve:  service  standards  can  only  be 
developed,  and  the  “Quality”  of  a  program’s  services  can  only  be  measured,  against  the 
program’s  goals. 

It  may  be  taken  for  granted  that  the  goal  of  the  Legal  Aid  Plan  is  to  provide  “high 
quality”  legal  services  to  clients.  However,  as  has  been  pointed  out,  producing  high  quality 
legal  services  is  not  really  an  independent  goal  of  the  Plan:28 

The  production  of  legal  work  which  is  of  ‘high  quality’  or  of  ‘quality’  has  come  to  be  identified  in 
legal  services  as  an  independent  goal.  The  goal  of  legal  services,  however,  is  not  to  produce  quality; 
it  is  to  accomplish  the  individual  and  collective  objectives  of  clients...  Quality  occupies  the  important 
place  that  it  does  in  our  hierarchy  of  values  because  of  its  direct,  though  implicit,  link  with 
effectiveness.  When  quality  is  stated  as  an  independent  goal...  the  term  becomes  largely  rhetorical. 

If  the  legal  services  being  provided  by  the  Legal  Aid  Plan  are  ineffective  in  accomplishing 
client  goals,  they  cannot  be  considered  “high  quality”  from  a  program  perspective  even  though 
they  may  meet  or  exceed  standards  of  service  legitimately  established  for  other  purposes. 

The  key  point  here  is  not  that  general  standards  of  professional  competence  can  or  should 
be  ignored  when  looking  at  the  legal  services  provided  under  the  Legal  Aid  Plan:  to  the 
contrary,  one  can  assume  that  these  standards  provide  a  base  line  for  measuring  the  quality  of 
legal  services  and  that  ensuring  the  delivery  of  high  quality  legal  services  will  continue  to  be 
one  of  the  goals  of  the  Plan.  Instead,  the  point  is  that  the  Plan  has  a  legitimate  interest  in 
developing  its  own  idiosyncratic  measures  of  quality  which,  unlike  those  established  for  the 
profession  as  a  whole,  are  very  specifically  tailored  to  the  Plan’s  goals.  This  may  mean  that  a 


See  Sherr,  supra,  note  3,  for  a  discussion  of  these  difficulties  in  the  context  of  “scoring”  firms  for  purposes  of 
awarding  legal  aid  “franchises”. 

John  A.  Tull,  “Assessing  quality  and  effectiveness  in  legal  services  programs  for  the  poor”,  in  International 
Conference  on  Legal  Aid,  supra,  note  3. 
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particular  kind  of  legal  service  is  required,  or  that  legal  services  should  be  delivered  in  a 
particular  way,  or  that  more  of  a  particular  type  of  legal  service  is  required,  or  that  what 
clients  really  need  is  a  different  kind  of  service  altogether. 

If  the  goal  of  the  legal  aid  plan  is  simply  to  provide  legal  services  to  people  who  cannot 
afford  to  purchase  them,  the  plan's  services  will  be  narrowly  restricted  to  the  delivery  of 
traditional  legal  services  and  its  quality  control  system  will  be  based  largely  on  mechanisms 
that  are  appropriate  to  monitoring  and  measuring  the  quality  of  those  services.  If,  on  the  other 
hand,  the  legal  aid  plan's  goals  are  stated  more  broadly,  in  terms  of  meeting  legal  needs,  or 
having  a  positive  impact  on  the  low-income  communities,  or  helping  low-income  people  avoid 
legal  problems,  a  different  mix  of  services  will  be  required,  and  a  different  kind  of  quality 
assurance  program. 

These  general  issues  are  the  subject  of  other  papers  being  prepared  for  the  Legal  Aid 
Review  and  will  not  be  pursued  here.  It  can  probably  be  safely  assumed,  however,  that  the 
Plan  will  be  experimenting  with  different  types  of  services  and  service  delivery  models.  As  a 
result,  the  Plan  will  not  be  able  to  establish  one  quality  assurance  program  that  will  apply 
uniformly  to  all  parts  of  the  system.  Some  customization  will  be  required. 

As  noted  above,  not  all  parts  of  the  quality  assurance  program  being  developed  for  the 
clinics  can  apply  to  certificate  services.  Not  only  do  the  clinics  have  a  different  kind  of 
mandate,  provide  different  kinds  of  services,  and  have  a  different  accountability  structure; 
their  organizational  structure  also  permits  detailed  office  and  file  standards  which  would  be 
very  hard  to  apply  to  certificate  services. 

(b)  Quality  Assurance  Mechanisms 

As  noted  above,  it  is  very  difficult  to  prescribe  the  details  of  a  quality  assurance  program 
given  that  all  elements  of  the  Plan  are  under  review.  Nonetheless,  there  are  a  number  of 
possible  options  for  improving  service  quality  which  deserve  farther  consideration  as  the  Plan 
is  being  reformed  and  restructured. 

(i)  Improved  Professional  Qualifications  and  Greater  Specialization 
a .  Minimum  Professional  Qualifications  for  Legal  Aid  Work 

The  Plan  could  establish  minimum  qualifications  for  the  granting  of  certificates  in 
different  types  of  cases.  For  example,  the  Plan  could  establish  a  system  giving  applicants 
points  according  to  their  years  of  experience  in  an  area,  their  formal  specialization  in  the  field, 
their  teaching  and  publications,  and  any  other  matter  which  may  be  relevant  to  their  ability  to 
handle  a  case  in  a  competent  manner.  Certificates  would  only  be  granted  to  lawyers  who  have 
a  pre-established  minimum  number  of  points.  This  type  of  standard  would  help  respond  to 
some  of  the  perceived  problems  related  to  the  lack  of  training  and  experience  of  some 
certificate  lawyers. 

One  of  the  difficult  issues  to  be  addressed  here  concerns  what  kinds  of  qualifications 
should  be  taken  into  account  and  how  they  should  be  weighted.  As  noted  above,  different  kinds 
of  qualifications  may  be  required,  depending  on  client  needs.  There  are  also  issues  having  to 
do  with  what  the  “minimum”  standard  should  be:  there  is  a  risk  that  setting  the  standard  too 
high  will  make  it  difficult  for  lawyers  to  qualify  and  further  reduce  the  availability  of  legal  aid 
services. 
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b.  Rewards  for  Specialization 

In  addition  to  establishing  minimum  standards,  the  Plan  could  establish  a  graduated  fee 
structure  that  would  reward  lawyers  on  the  basis  of  their  specialized  training  and  years  of 
experience. 

This  type  of  standard  would  help  to  encourage  lawyers  to  specialize,  which  has  been 
demonstrated  to  improve  the  quality  and  efficiency  of  legal  aid  services.  Again,  however, 
definitions  of  relevant  areas  of  specialization  may  turn  out  to  be  highly  contentious:  definitions 
could  be  based  on  traditional  areas  of  law,  specialized  skills  such  as  trial  advocacy,  or 
specialization  in  a  broader  field,  such  as  poverty  law. 

(ii)  Better  Information  about  Potential  Problems  and  Results 

Outcome  measures  are  often  considered  the  most  useful  and  reliable  form  of  service 
standard  because  they  attempt  to  measure  directly  whether  there  are  quality  problems  in  the 
delivery  of  services.  In  order  to  improve  its  ability  to  measure  outcomes  and  identify 
problems,  the  Plan  could  take  a  number  of  steps. 

a.  More  Stringent  Reporting  Requirements 

The  Plan  could  require  lawyers  to  provide  more  information  about  the  outcomes  of  their 
cases  (for  example,  not  just  cost  and  time  taken  per  case,  but  also  information  about  the  results 
of  cases).  One  of  the  difficulties  with  this  type  of  requirement,  however,  is  that  not  all  cases 
have  a  clear  outcome.  Although  it  may  be  fairly  obvious  in  a  criminal  case  what  the 
“outcome”  was,  it  is  often  less  clear  in  family  cases. 

A  second  potential  problem  is  that  lawyers  may  be  able  to  claim  quite  legitimately  that 
there  is  no  necessary  connection  between  the  “quality”  of  the  services  they  are  providing  and 
the  number  of  cases  they  have  won  or  lost.  A  lawyer  with  a  difficult  caseload  will  likely  lose 
more  often  than  one  with  an  easier  caseload.  Lawyers  are  also  likely  to  have  concerns  about 
the  use  and  publication  of  such  information  and  about  the  added  paperwork  involved. 

b.  Random  Audits 

The  Plan  could  develop  a  system  of  random  audits  to  obtain  better  information  about 
outcomes,  or  verify  the  information  supplied  to  it  by  service  providers. 

However,  an  audit  system  is  likely  to  be  resisted  by  lawyers  who  may  feel  that  the 
confidentiality  of  their  files  is  being  breached.  Audits  would  have  to  be  structured  so  as  not  to 
compromise  the  confidentiality  of  the  solicitor-client  relationship. 

c.  Peer  Review 

The  Plan  could  make  greater  use  of  peer  review  to  conduct  audits  or  investigate  suspected 
problems.  Peer  review  is  more  likely  to  be  accepted  by  professionals  than  review  by  officials 
outside  the  profession. 

d.  Client  Surveys 

Client  surveys  could  also  be  undertaken  by  the  Plan  to  determine  levels  of  satisfaction 
with  services. 
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The  results  of  such  surveys  would  have  to  be  examined  with  caution.  We  know  from  past 
studies  that  legal  aid  clients  consistently  express  high  levels  of  satisfaction  with  services, 
regardless  of  the  service  delivery  model.  However,  some  clients  may  feel  uncomfortable 
with  answering  these  surveys,  and  responses  are  unlikely  to  be  reliable  in  picking  up 
competency  problems,  given  the  limited  ability  of  most  clients  to  make  an  informed  judgment 
about  the  quality  of  their  lawyers’  professional  expertise.  Nonetheless,  surveys  could  help  to 
identify  specific  problems  and  provide  some  assistance  in  assessing  any  changes  in  client 
satisfaction  with  services. 

e.  Complaint  System 

Finally,  the  Plan  could  establish  a  public  complaints  system  which  could  be  easily 
accessed  by  any  client  receiving  legal  aid  services.  The  Plan  could  investigate  complaints  and 
take  appropriate  actions  to  remedy  identified  problems.  The  Plan  could  also  expressly 
encourage  the  reporting  of  known  problems  by  others  in  the  delivery  system. 

As  in  the  case  of  client  surveys,  a  complaint  system  is  likely  to  be  limited  in  terms  of 
assuring  quality  services,  since  it  will  only  reflect  the  problems  of  clients  who  have  identified 
(or  believe  they  have  identified)  a  quality  problem  and  are  willing  to  come  forward  to 
complain  about  it.  Many  clients  may  not  be  aware  of  a  problem  with  the  quality  of  services 
they  are  receiving  or  may  be  unwilling  to  come  forward. 

(iii)  More  Effective  Responses  to  Identified  Problems 

The  Plan  could  put  into  place  a  number  of  mechanisms  to  address  identified  or  suspected 
quality  problems. 

a.  Mentoring 

The  Plan  could  use  an  improved  mentoring  program  as  a  means  of  responding  to 
suspected  quality  problems  and  improving  performance  among  professional  service  providers. 

b .  Professional  Education  and  Training 

The  Plan  could  also  require  service  providers  to  undertake  courses  or  specialized 

education  and  training  in  response  to  an  identified  service  delivery  problem.  There  is  evidence 

30 

that  this  kind  of  targeted  educational  program  can  be  highly  effective. 

c.  Discipline  and  Sanctions 

The  Plan  could  be  empowered  to  take  immediate  and  effective  action  to  protect  clients 
where  a  service  provider’s  actions  jeopardize  the  interests  of  a  client  (for  example,  remove  the 
service  provider  from  the  case,  discontinue  employment  of  a  staff  service  provider,  or  refuse 
to  grant  further  work  to  a  fee-for-service  provider).  The  Plan  could  also,  in  appropriate  cases, 
report  misconduct  to  appropriate  professional  bodies  and  law  enforcement  officials. 
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See  Charendoff  et  al.,  supra,  note  14,  for  a  review  of  the  findings. 
Dewees  et  al. ,  supra,  note  1 . 
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(iv)  The  Development  of  Performance  Standards  and  Identification  of  Best 
Practices 

The  Plan  should  be  cautious  about  imposing  costly  and  complex  office  and  file  standards 
on  individual  lawyers  who  are  providing  legal  aid  services.  However,  the  Plan  could 
experiment  with  detailed  performance  measures  of  this  kind  in  some  settings  (for  example, 
where  services  are  being  delivered  through  a  clinic,  a  team,  a  staff  office,  or  a  block  contract, 
and  either  the  Plan  or  someone  else  will  take  responsibility  for  the  administrative  burdens 
associated  with  monitoring  compliance  with  the  standards). 

Standards  could  be  developed  to  ensure  that  cases  are  being  effectively  managed,  that  non- 
legal  staff  are  being  monitored  and  supervised,  that  clients  are  receiving  the  types  of  services 
which  meet  their  needs,  that  outcomes  and  results  are  being  measured,  and  that  potential 
problems  in  the  quality  of  services  are  being  identified.  The  relative  costs  and  benefits  of  such 
standards  should  be  reviewed  at  a  future  date. 

The  Plan  should  also  assess  practices  and  results  across  the  system,  make  comparisons 
between  different  service  delivery  models,  and  ensure  that  the  things  that  are  working  well  are 
identified  and  incorporated  as  best  practices  into  future  performance  standards. 

(v)  An  Information  and  Data  Management  System 

The  Plan  will  require  a  comprehensive  and  sophisticated  information  and  data 
management  system  to  collect  and  analyze  information  relevant  to  the  quality  of  legal  aid 
services  (including  information  about  the  characteristics  of  service  providers,  clients, 
caseloads,  legal  needs,  time  and  cost  per  case,  and  outcomes). 

(vi)  Accountability  Framework 

The  Plan's  governance  structure  will  provide  the  accountability  framework  within  which 
any  quality  assurance  scheme  will  operate.  The  Plan  will  likely  continue  to  be  managed  and 
run  by  a  body  at  arm’s-length  to  the  government.  However,  the  government  will  contmue  to 
be  accountable  for  the  overall  efficiency  and  quality  of  the  Plan's  services  and  for  ensuring  that 
the  Plan  is  operated  in  a  manner  consistent  with  the  public  interest. 

The  Plan  will  require  a  mechanism  to  ensure  that  it  can  be  held  accountable  to  the 
government  (and  ultimately  to  the  public)  for  the  quality  of  legal  aid  services:  this  will  likely 
be  accomplished  through  a  reporting  mechanism  such  as  an  annual  report,  strategic  or  business 
plan,  and  perhaps  also  through  periodic  audits. 
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1.  INTRODUCTION 

It  has  often  been  said  that  “criminal  law  is  a  blunt  and  costly  instrument”.1 2 3  This  statement 
has  characteristically  been  made  in  the  context  of  a  plea  for  reserving  the  criminal  sanction  as 
an  “instrument  of  last  resort”.  The  need  to  exercise  restraint  emerges  from  the  fact  that 
criminal  justice  has  the  potential  for  becoming  an  engine  of  oppression.  In  recent  years  there 
has  emerged  a  renewed  interest  in  limiting  the  scope  of  the  “criminal  justice  industrial 
complex”,  but  for  reasons  unrelated  to  fear  of  oppression,  persecution,  or  injustice.  After 


R.  v.  McDougall  (1990),  1  O.R.  (3d)  247  at  262  (C.A.),  citing  Law  Reform  Commission  of  Canada,  Our 
Criminal  Law  Courts  (Ottawa:  1977)  at  27. 

2  Ibid. 

3 

N.  Christie,  Crime  Control  as  Industry  (New  York:  Routledge,  1994). 
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years  of  virtually  unrestrained  expenditures  on  criminal  justice,  public  officials  have  come  to 
realize  that  there  is  a  tunnel  at  the  end  of  the  light.  The  demands  placed  upon  the  system  can 
no  longer  be  met  in  an  era  of  fiscal  restraint. 

Under  the  Anglo- American-Canadian  model  of  adversarial  criminal  justice,  we  work  on 
the  assumption  that  justice  will  emerge  from  the  clash  of  adversaries  with  equality  of  arms. 
Although  private  prosecution  is  still  a  legal  possibility  in  the  country,  the  reality  is  that  this 
century  has  seen  a  clear  movement  towards  monopolization  of  the  prosecutorial  process  by 
legal  professionals.  Without  even  considering  the  Canadian  Charter  of  Rights  and  Freedoms ,  it 
is  obvious  that  if  the  state  can  rely  upon  the  services  of  legal  professionals,  then  the  accused 
should  be  entitled  to  legal  representation  if  he/she  so  desires.  Fairness  in  battle  cannot  be 
achieved  if  only  one  side  is  armed.  In  recognition  of  the  fact  that  many,  if  not  most,  criminal 
accused  are  indigent  or  of  modest  means,  all  free  and  democratic  societies  have  created  legal 
aid  institutions  to  deliver  legal  services  to  the  poor.  Unfortunately,  the  infinite  blessing  of 
justice  is  circumscribed  by  finite  resources,  and  in  this  decade  most  legal  aid  systems  are  in  the 
throes  of  fiscal  crisis. 

The  province  of  Ontario  has  reached  this  point  of  crisis  with  legal  aid  expenditures 
increasing  by  500  perecent  over  a  ten-year  period  from  1985- 1995. 4  As  a  short-term  solution, 
massive  cuts  have  been  made  as  the  legal  aid  system  has  been  compelled  by  the  government  to 
move  from  a  demand-driven,  open-ended  system  to  one  of  capped  budgets.  With  limited 
resources  the  legal  aid  system  has  been  forced  to  refuse  coverage  to  individuals  who  in  past 
years  would  have  received  funded  representation  in  criminal  cases.  In  other  areas  of  law  (that 
is,  family,  immigration),  funded  representation  has  all  but  ceased  to  exist. 

This  paper  will  explore  the  current  legal  aid  crisis  with  respect  to  its  impact  on  the 
practice  of  criminal  law.  Unlike  other  areas  of  law,  in  criminal  law  representation  is  not  just  a 
desirable  objective  but,  rather,  a  constitutional  imperative.  Accordingly,  the  ability  of  the 
province  to  reduce  coverage  is  limited  by  constitutional  requirements,  and  it  is  incumbent  upon 
the  province  to  devise  an  effective  mechanism  for  maximizing  coverage  within  the  context  of 
limited  resources.  Having  said  this,  it  must  be  noted  that  this  study  does  not  provide  a 
traditional  economic  analysis  of  the  problem.  While  this  analysis  must  ultimately  be  conducted, 
it  is  beyond  the  scope  of  my  expertise.  In  addition,  this  study  will  not  examine  the  issue  of 
where  to  set  the  threshold  requirement  of  financial  eligibility.  In  my  view,  the  determination  of 
how  to  define  indigence  for  the  purpose  of  legal  aid  entitlement  is  a  political  question 
(informed,  it  is  hoped,  by  a  proper  economic  perspective),  which  I  reluctantly  leave  to  be 
resolved  in  a  political  forum. 

In  this  paper  I  will  explore  the  dynamic  of  legal  representation  in  the  criminal  process,  the 
historical  evolution  of  funded  representation,  the  debate  regarding  the  most  effective  model  of 
delivering  legal  services,  and  the  need  to  integrate  legal  aid  issues  within  the  larger  context  of 
systemic  reform  of  the  criminal  justice  system.  In  the  end  I  conclude  that  incidental  tinkering 
with  eligibility  requirements,  contribution  requirements  from  the  bar  and  from  legal  aid 
clients,  tariff  manipulation,  and  user  fees  will  only  serve  to  forestall  the  inevitable.  Eventually, 
legal  aid  will  have  to  face  the  reality  that  a  fundamental  restructuring  of  the  process  must  be 
undertaken  to  preserve  the  integrity  of  funded  representation  into  the  21st  century.  The  thrust 
of  my  recommendations  is  neither  novel  nor  revolutionary.  Virtually  every  study  has 


4 


F.H.  Zemans  and  P.J.  Monahan,  From  Crisis  to  Reform:  A  New  Legal  Aid  Plan  in  Ontario  (North  York,  Ont.: 
Osgoode  Hall  Law  School,  York  University,  Centre  for  Public  Law  and  Public  Policy,  1997)  at  7. 
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concluded  that  a  mixed  model  of  legal  aid  delivery  is  the  path  to  take.  It  is  hoped  that  through 
diversification  of  legal  aid  services  we  will  achieve  a  balance  which  is  both  economically 
efficient  and  responsive  to  the  constitutionally  enshrined  right  to  counsel  in  criminal 
proceedings. 

In  1996,  the  Attorney  General  appointed  a  special  advisor,  Stanley  Beck,  to  report  on 
recent  Law  Society  efforts  to  comply  with  the  burden  of  operating  within  a  fixed  budget.  As  a 
matter  of  principle,  I  support  and  endorse  his  ultimate  conclusion  in  which  he  states:5 

If  the  current  crisis  has  illustrated  anything,  it  is  that  the  delivery  of  legal  services  is  undergoing 
significant  changes.  The  judicare  model  that  has  been  used  in  Ontario  since  1967  (along  with  the 
clinics,  which  were  not  dealt  with  in  this  report  as  they  were  outside  my  mandate)  is  experiencing 
strains.  Moreover,  it  is  not  the  only  delivery  model  that  is  presently  being  used  in  the  other  Canadian 
provinces  and  elsewhere  in  the  common  law  world.  British  Columbia,  Alberta,  Saskatchewan, 
Manitoba  and  Quebec  are  all  using  or  experimenting  with  different  models,  of  which  judicare  may 
be  a  greater  or  a  lesser  part.  Without  in  any  way  diminishing  or  undermining  the  operation  of  the 
Plan  within  the  MOU  [the  Memorandum  of  Understanding  between  the  Attorney  General  and  the 
Law  Society],  I  suggest  that  the  Ministry,  in  cooperation  with  Convocation,  experiment  with  a 
number  of  other  delivery  modes  over  the  coming  three  years.  It  may  be  that  judicare  will  remain  the 
primary  mode.  But  that  is  not  necessarily  the  case  and  the  time  is  long  overdue  in  Ontario  for  a 
number  of  experimental  delivery  models.  It  is  appreciated  that  there  is  a  strong  vested  interest  in 
judicare  on  the  part  of  the  Bar  and  that  interest  needs  to  be  respected.  It  ought  not,  however,  be 
allowed  to  block  trial  of  other  delivery  systems.  If  Convocation  is  not  willing  to  cooperate  in  other 
forms  of  service  delivery,  then  I  would  recommend  that  the  government  amend  the  Legal  Aid  Act  to 
give  itself  the  power  to  carry  out  the  administration  of  justice  within  the  legal  aid  area  that  it  deems 
appropriate.  In  the  current  climate,  there  is  every  reason  to  expect  that  Convocation  would  be  both 
welcoming  and  cooperative  to  suggestions  of  alternative  service  delivery  modes. 

Having  endorsed  the  spirit  of  innovation  and  diversification  of  service,  I  think  it  needs  to 
be  noted  that  I  do  believe  that  a  properly  funded  judicare  model,  with  some  significant 
improvement  in  the  area  of  quality  control  supervision,  is  still  the  best  way  to  provide  effective 
assistance  of  counsel  without  the  necessity  of  undertaking  a  complete  overhaul  of  the  existing 
regime.  However,  I  do  not  believe  that  legal  aid  budgets  will  significantly  increase  in  the  next 
decade,  and  I  am  therefore  not  convinced  that  the  existing  judicare  model  will  be  nourished  by 
sufficient  funding  to  allow  it  to  operate  effectively  and  efficiently.  Nevertheless,  it  must  also 
be  noted  that  the  compelling  nature  of  the  current  crisis  should  not  lead  this  government  into 
acting  precipitously.  Although  this  issue  has  been  the  subject  of  endless  studies,  I  do  not  think 
that  this  government  should  attempt  to  transform  the  nature  of  legal  aid  services  overnight. 
The  time  has  come  to  declare  a  moratorium  on  future  studies.  The  time  has  come  to  act  upon 
the  recommendations  contained  in  these  numerous  studies  which  all  point  in  the  direction  of  a 
diversified  mixed  model  of  legal  aid  delivery.  However,  I  believe  a  gradual,  incremental 
approach  to  reform  should  be  adopted,  and  the  following  word  of  caution,  as  contained  in  the 
1996  review  of  legal  aid  services  in  British  Columbia,  should  be  taken  into  account: 6 


Report  of  the  Special  Advisor  to  The  Attorney  General  on  Legal  Aid  (Toronto:  Ministry  of  Attorney  General, 
December,  1995)  [unpublished]  [hereinafter  Beck  Report],  at  23-24. 

Nancy  Henderson,  “Issues  Concerning  Legal  Aid  and  Some  B.C.  Experiences”,  in  F.H.  Zemans,  P.J.  Monahan 
and  A.  Thomas  (eds.).  Report  on  Legal  Aid  in  Ontario:  Background  Papers  (North  York,  Ont.:  Osgoode  Hall 
Law  School,  York  University,  Centre  for  Public  Law  and  Public  Policy,  1997). 
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Above  all,  change  cannot  be  accomplished  within  a  legal  aid  system  overnight.  The  ships  of 
legal  aid  are  supertankers,  that  need  a  lot  of  space  and  time  to  turn  around.  If  funders  and  governors 
and  reviewers  want  change  to  occur  quickly,  the  effect  will  be  the  supertanker  turning  too  sharply 
and  having  to  correct  mid-swing. 

2.  PRELIMINARY  OBSERVATIONS 

It  has  been  noted  that  “criminal  defence  systems  seem  to  be  in  a  state  of  perpetual 
crisis”.S. * 7  The  current  crisis  in  legal  aid  funding  should  come  as  no  surprise,  and  the  most 
regrettable  aspect  of  this  crisis  is  that  nothing  was  done  in  previous  years  to  prevent  the  chaos 
of  the  past  three  years.  Even  five  years  ago,  the  Abt  Report,  the  most  comprehensive 
evaluation  of  legal  aid  in  Ontario,  clearly  demonstrated  that  legal  aid  expenditures  had  doubled 
in  a  short  five-year  period.  The  Report  noted:8 

Historical  cost  analysis  indicates  that: 

•  legal  aid  fees  and  disbursements  represent  over  75%  of  the  plan’s  cost; 

•  the  amount  paid  out  for  certificate  fees  and  disbursements  had  almost  doubled  over  the  past  five 
years; 

•  the  number  of  applications  has  increased  by  14  percent  over  the  past  five  years; 

•  the  acceptance  rate  of  legal  aid  applications  to  certificates  granted  remains  at  about  78-79  percent; 

•  administrative  costs  represent  approximately  11  percent  of  expenditures.  The  average 
administrative  cost  per  application  decreases  as  the  number  of  applications  rises; 

•  administrative  expenses  in  the  provincial  office  have  increased  at  an  average  rate  of  8  percent  per 
annum  over  the  past  seven  years; 

•  duty  counsel  fees  and  the  number  of  certificates  issued  move  together  in  any  given  year. 

Despite  the  foreboding  premonition  of  the  crisis,  legal  aid  services  in  Ontario  continued  to 
expand.  As  Owen  Lippert  has  noted:9 

Legal  Aid  between  1985  and  1995  averaged  an  annual  growth  rate  of  15  per  cent.  That  is 
phenomenal.  No  other  area  of  public  expenditure  had  that  level  of  annual  growth.  To  repeat  there  is 
no  other  feature,  demographic,  economic  or  fiscal  which  correlates  to  that  level  of  increase.  To  be 
blunt,  nothing  can  explain  that  level  of  growth  not  even  the  removal  of  curbs  on  demand,  except  for 
distortion  of  market  mechanisms. 

From  1985  to  1993,  legal  aid  continued  to  increase  its  approval  rate  of  legal  aid 
applications10  (with  a  majority  of  certificates  being  issued  for  criminal  law  matters),  and 
Ontario  acquired  the  dubious  distinction  of  having  one  of  the  highest  per  capita  expenditures 
on  legal  aid  next  to  England  and  Wales.11  On  the  one  hand,  Ontario  demonstrated  its  sincere 
commitment  to  providing  legal  representation  to  the  indigent;  on  the  other  hand,  Ontario 


S.  Schulhofer  and  D.  Friedman,  “Rethinking  Indigent  Defence:  Promoting  Effective  Representation  Through 

Consumer  Sovereignty  and  Freedom  of  Choice  for  all  Criminal  Defendants”  (1993),  31  Am.  Crim.L.Rev.  73  at 

74. 

Abt  Associates  of  Canada,  Comprehensive  Review  and  Evaluation  of  the  Ontario  Legal  Aid  Plan  (Ottawa: 

Department  of  Justice,  1992)  at  264  [unpublished]. 

O.  Lippert  and  S.  Easton,  Past  and  Future:  Legal  Aid  in  Ontario”,  in  Zemans,  Monahan  and  Thomas,  supra , 
note  6. 
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Zemans  and  Monahan,  supra,  note  4,  at  114-15. 
Ibid.,  at  53. 
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became  the  proverbial  prodigal  son  in  spending  money  without  proper  accountability  and 

control. 

Not  only  has  Ontario  out-spent  the  other  provinces  without  consideration  of  the  future,  but 
the  province  has  also  allowed  for  a  40  percent  increase  in  the  numbers  of  lawyers  called  to  the 
bar  in  a  ten-year  period  (from  14,087  members  in  1983-84  to  22,426  members  in  1993-94). 12 
In  1981  serious  concern  was  expressed  about  the  burgeoning  numbers  of  lawyers  and  in  1992 
concern  was  expressed  about  the  increasing  legal  aid  expenditures;  however,  nothing  was  done 
to  address  either  concern.  In  general,  the  legal  profession  and  the  number  of  legal  aid 
certificates  have  expanded  without  any  rational  measure  of  control. 

Ironically,  the  recent  crisis  in  legal  aid  services  has  arrived  in  a  period  in  which  Canada 
has  experienced  a  four-year  decline  in  the  crime  rate.  After  three  decades  of  an  exponentially 
increasing  crime  rate,  Canada  has  seen  the  crime  rate  drop  by  13.1  percent  since  199 1.1 3  With 
the  exception  of  robbery  (up  by  3. 1  percent),  the  violent  crime  rate  in  1995  decreased  by  4. 1  % 
which  is  the  largest  annual  decline  since  1962.  In  addition,  1995  witnessed  a  three  percent 
decline  in  the  murder  rate,  a  12.1  percent  decrease  in  sexual  assault,  and  the  stabilization  of 
the  property  crime  rate  after  three  successive  years  of  decline.14 

Despite  decreasing  crime  rates,  it  has  been  demonstrated  that  Ontario  is  significantly 
different  from  other  provinces  with  respect  to  the  relationship  between  the  crime  rate  and  the 
number  of  approved  legal  aid  applications.  With  an  estimated  elasticity  of  1.5  percent  during 
the  1980s,  it  was  demonstrated  that  a  ten  percent  increase  in  charges  would  result  in  a  15 
percent  increase  in  approved  legal  aid  applications.15  Therefore,  one  cannot  to  expect  to 
discover  a  linear  cause-and-effect  relationship  between  the  level  of  crime  and  the  scope  of 
legal  aid  expenditure.  Of  course,  this  declining  crime  rate  of  recent  years  has  also  been 
accompanied  by  difficult  economic  times  in  which  more  and  more  people  would  qualify  for 
legal  aid  on  financial  grounds,  and  therefore,  one  cannot  simply  assume  that  the  financial 
burdens  of  the  Legal  Aid  Plan  will  be  lightened  simply  because  crime  rates  appear  to  be 
decreasing. 

To  add  a  further  layer  of  complexity,  it  appears  that  the  total  number  of  criminal  and  civil 
cases  approved  for  legal  aid  rise  and  fall  in  unison.  This  has  led  Owen  Lippert  to  conclude  that 
“the  similarity  underscores  that  it  is  not  demand  per  se  but  the  gatekeepers  who  most  influence 
the  number  of  cases,  be  they  criminal  or  civil”.16  In  other  words,  the  current  crisis  is  not 
simply  a  result  of  environmental  factors  beyond  the  control  of  the  Legal  Aid  Plan,  but  rather 
the  growth  of  legal  aid  expenditures  beyond  the  fiscal  capacity  of  the  Plan  may  be  seen  as  the 
product  of  poor  management  and  myopic  planning. 

Numerous  theories  abound  as  to  why  legal  aid  expenditures  have  spiralled  out  of  control. 
However,  one  fact  is  clear:  the  increased  expenditures  relate  primarily  to  lawyer’s  fees  and  not 


Statistics  Canada,  Legal  Aid  in  Canada:  Resource  and  Caseload  Statistics,  1993-94  (Ottawa:  Canadian  Centre  for 
Justice,  Statistics,  1995)  at  84. 

D.  Hendrick,  “Canadian  Crime  Statistics,  1995”  (19%),  16  Juristat  1  at  1. 
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to  disbursements  or  administrative  costs  in  managing  the  program.  In  1993,  the  National 
Review  of  Legal  Aid  reported:17 

The  increase  in  legal  aid  spending  has  largely  been  the  result  of  an  increase  in  direct  legal 
service  costs,  that  is,  those  monies  spent  on  the  provision  of  legal  advice  and  representation  services 
to  clients.  In  terms  of  constant  dollars,  spending  on  direct  legal  services  increased  70%  from  1987- 
88  to  1991-92,  compared  to  a  22%  increase  for  spending  on  central  administration  over  the  same 
period.  Controlling  and  lowering  direct  legal  service  costs  have  been  the  targets  of  a  number  of 
innovations,  including  expanding  the  role  of  paralegals,  including  introducing  ADR  and  contracting 
out  blocks  of  cases.  In  addition,  a  number  of  jurisdictions  have  increased  the  role  of  staff  lawyers  in 
the  delivery  of  legal  aid  services,  a  shift  that,  with  the  exception  of  Ontario,  the  jurisdictions  feel  is 
innovative  and  more  cost  efficient.  Ontario  takes  the  view  that  this  is  not  an  ‘innovation’,  but  a 
change  to  another  long  standing  delivery  option,  and  that  further  study  is  required  before  conclusions 
may  be  drawn  regarding  the  cost-effectiveness  of  this  strategy.  It  is  undertaking  studies  of  pilot 
project  staff  offices  for  this  purpose. 

In  order  to  understand  the  inability  to  maintain  control  over  the  cost  of  cases  in  the  context 
of  criminal  law,  it  is  important  to  understand  the  nature  of  criminal  law  practice.  It  has  been 
said  that  “criminal  defence  counsel,  especially,  tend  to  reject  the  paraphernalia  of  modem 
practice”.  Fiercely  independent,  criminal  lawyers  eschew  the  big-firm  model  of  practice  and 
tend  to  congregate  in  small  partnerships  or  in  close  association  with  a  handful  of  other  criminal 
lawyers.  Without  the  extensive  network  of  support  provided  by  the  large  firm  structure, 
criminal  practice  is  driven  by  a  hands-on  litigation  approach.  Unlike  their  civil  counterparts, 
all  roads  lead  to  the  courthouse  and  even  negotiated  settlements  have  to  be  presented  and 
finalized  in  court. 

Criminal  practice  is  a  demanding  and  emotionally  draining  vocation.  Every  case  is  unique 
and  every  client  is  different  in  his/her  own  way.  Although  certain  types  of  cases  may  lend 
themselves  to  a  managerial,  routine  approach,  for  the  most  part  criminal  lawyers  have  to  spend 
countless  hours  in  the  defence  of  even  the  most  trivial,  minor  cases.  When  it  comes  to  the 
ultimate  sanction  (that  is,  loss  of  liberty),  the  criminal  lawyer  cannot  afford  to  take  short-cuts 
or  to  treat  cases  in  a  cavalier,  uniform  manner. 

To  make  matters  even  more  difficult,  the  enactment  of  the  Charter  of  Rights  has  further 
complicated  the  administration  of  criminal  justice  with  the  introduction  of  novel  and  unique 
procedural  defences.  The  complexity  of  contemporary  criminal  practice  is  aptly  described  in 
the  submission  of  the  Criminal  Lawyers’  Association  to  the  Ontario  Legal  Aid  Review:19 

The  client  charged  with  criminal  offences  is  in  a  unique  position  compared  to  service  users  in 
other  areas  of  law.  First,  those  accused  of  criminal  offences  are  involved  in  state-initiated 
proceedings,  not  private  individuals  in  dispute.  Second,  those  accused  of  criminal  offences  have  a 
constitutional  right  to  counsel  upon  arrest  or  detention  and  at  trial.  This  right  has  been  defined  as  the 
‘effective  assistance  of  counsel’,  a  significant  quality  level  for  counsel.  Third,  criminal  proceedings 


Canada,  Department  of  Justice,  National  Review  of  Legal  Aid  (Ottawa:  1993)  [hereinafter  National  Review  of 
Legal  Aid]  at  79-80. 

H.  Arthurs,  R.  Weisman  and  F.  Zemans,  “Canadian  Lawyers:  A  Peculiar  Professionalism”,  in  R.L.  Abel  and 
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Criminal  Lawyers’  Association  submission  to  Ontario  Legal  Aid  Review  (March  24,  1997)  [hereinafter  Criminal 
Lawyers’  Association  submission]  at  3. 
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must  proceed  without  unreasonable  delay  or  run  the  risk  of  being  stayed.  Unrepresented  accused 
prolong  the  length  of  the  proceedings.  Fourth,  criminal  cases  inherently  take  longer  to  try  with 
Charter  motions  to  exclude  evidence,  wiretaps,  conspiracy  charges,  preliminary  inquiries  and  jury 
trials.  The  number  of  courtrooms  currently  devoted  to  trying  cases  (even  with  substantial  backlogs) 
attests  to  the  magnitude  of  criminal  litigation  compared  to  other  areas  of  law.  Simply  put,  there  are 
more  criminal  cases  and  the  proceedings  are  lengthier. 

Even  the  Chief  Justice  of  Canada  has  noted  the  increasing  complexity  of  contemporary 

criminal  practice.  In  a  speech  delivered  to  the  Empire  Club  on  April  13,  1995,  Chief  Justice 

20 

Lamer  noted: 

I  also  believe  that  we  need  to  assess  aspects  of  our  system  at  a  more  systemic  and  institutional 
level.  Some  trials  are  so  long  one  wonders  whether  the  process  will  not  collapse  under  its  own 
weight.  How  can  society  expect  jurors  to  devote  months  of  their  lives  to  jury  service  on  very  long 
cases?  How  can  a  jury  absorb  and  apply  instructions  on  the  law  than  go  on  for  days?  Does  our 
thoroughness,  at  times,  place  substantial  justice  out  of  reach?  Of  course,  the  process  must  be  fair, 
but  so  does  the  result.  Do  we  run  the  risk,  at  times,  of  concentrating  on  micro  justice  so  that  we  lose 
sight  of  macro  justice? 

In  a  nutshell,  the  fundamental  problem  with  respect  to  controlling  legal  aid  expenditures  as 
they  relate  to  criminal  cases  is  that  there  exists  an  irreconcilable  conflict  between  the  demands 
of  uniform,  managerial  control  of  spending  and  the  demand  that  criminal  lawyers  treat  each 
and  every  case  as  a  unique  human  drama.  To  make  matters  worse,  there  is  a  tendency  for 
criminal  lawyers  to  associate  a  uniform,  assembly -line  approach  to  justice  with  the  crime- 
control  model  of  justice  in  which  system  efficiency  is  worshipped  as  the  primary  goal.  In  a 
crime  control  model,  it  has  been  said  that  “the  process  must  not  be  cluttered  up  with 
ceremonious  ritual”  and  that  the  system  should  operate  as  an  “assembly  line”;21  whereas,  in 
the  due  process  model,  justice  is  seen  as  an  “obstacle  course”,  and  not  an  “assembly  line”,  in 
which  the  state’s  case  must  be  put  to  a  rigorous  testing  process.  If  the  defining  feature  of  crime 
control  models  is  the  efficiency  of  the  system,  the  primary  value  of  the  due  process  model  is 
reliability.  For  the  due  process  advocate  (which  would  include  the  vast  majority  of  criminal 
lawyers),  “maximal  efficiency  means  maximal  tyranny”.22  As  a  result,  criminal  lawyers  resist 
the  managerial  demand  of  legal  aid  systems  to  straitjacket  criminal  cases  into  block  fees  and 
fixed  hourly  tariffs,  and  until  the  recent  series  of  service  cuts,  legal  aid  budgets  for  criminal 
law  practice  were  unpredictable  and  beset  by  requests  for  discretionary  increases.23 

In  submissions  received  from  the  criminal  bar  regarding  the  current  crisis,  the  common 
refrain  has  been  that  the  judicare  model  of  delivery  of  services  by  the  private  bar  is  alive  and 


A.  Lamer  P.C.,  C.J.C.,  address  to  the  Empire  Club  (April  13,  1995)  [Q.L.]  at  18. 

H.  Packer,  The  Limits  of  the  Criminal  Sanction  (Stanford,  Cal.:  Stanford  University  Press,  1968)  at  159.  In  his 
famous  book,  Professor  Packer  suggests  there  are  two  conflicting  approaches  to  criminal  justice.  The  crime 
control  model  attempts  to  achieve  maximum  repression  of  criminal  conduct  by  focusing  on  an  efficient,  police- 
driven  process,  whereas  the  due  process  advocate  focuses  on  reliability  and  procedural  protections. 

Ibid.,  at  166. 

It  should  be  noted  that  the  Criminal  Lawyers’  Association  advised  me  that  in  the  past  two  years  discretionary 
increases  have  been  restricted  to  6.3 %-l  1.5%  of  all  criminal  accounts;  I  suspect  that  requests  for  discretionary 
increases  were  more  frequent  in  the  years  prior  to  1995  but  I  have  not  yet  been  able  to  receive  the  relevant  data 
from  the  Legal  Aid  Plan  prior  to  completing  this  paper.  Nevertheless,  even  with  the  recent  figures,  it  should  be 
noted  that  discretionary  increases  in  the  past  two  years  have  cost  between  $5.5  million  and  $7  million  for  the 
Legal  Aid  Plan. 


636 


24 

well  and  only  needs  some  “fine  timing  rather  than  a  massive  overhaul”.  It  has  also  been 
stated  that  the  criminal  bar  can  continue  to  provide  a  quality  service  in  the  face  of  budgetary 
cuts  as  the  “professionalism  and  integrity  of  the  defence  bar  in  Ontario  has  led  to  counsel 
doing  extra  unpaid  work  to  provide  the  client  with  the  effective  assistance  of  counsel”.25  There 
is  little  doubt  that  in  the  face  of  this  current  crisis  many  criminal  lawyers  have  demonstrated  an 
honourable  and  professional  approach  in  ensuring  that  accused  persons  receive  the  best 
possible  representation  notwithstanding  the  failure  of  the  current  Legal  Aid  Plan  to  adequately 
remunerate  the  lawyer  for  this  valuable  service.  However,  even  if  one  accepts  that  the  criminal 
bar  has  not  allowed  economic  concerns  to  stand  in  the  way  of  effective  representation,  this 
does  not  lead  to  the  conclusion  that  the  problem  can  be  solved  by  “fine  tuning”  and  not  a 
“massive  overhaul”. 

Effective  assistance  of  counsel  is  a  constitutional  right,  and  it  is  an  accepted  principle  of 
constitutional  law  that  one  cannot  rely  upon  the  good  faith  exercise  of  discretion  by  public 
officials  to  cure  a  constitutional  deficiency.27  In  the  context  of  invalidating  the  disproportionate 
“stand-asides”  provided  to  prosecutors  in  selecting  a  jury,  the  Supreme  Court  of  Canada  noted 
that  “the  protection  of  basic  rights  should  not  be  dependent  upon  a  reliance  on  the  continuous 
exemplary  conduct  of  the  Crown,  something  that  is  impossible  to  monitor  or  control”. 
Similarly,  I  do  not  think  it  is  correct  to  rely  upon  the  dedication  and  professionalism  of  most 
criminal  lawyers  to  protect  against  the  potential  miscarriages  of  justice  which  can  arise  in  a 
poorly  funded  legal  aid  regime.  The  Supreme  Court  has  clearly  rejected  good  faith 
professionalism  as  the  foundation  for  protecting  constitutional  rights.  The  recent  cuts  in  legal 
aid  spending  put  enormous  pressures  on  defence  counsel,  and  one  cannot  assume  that  the  4,000 
to  5,000  lawyers  who  accept  legal  aid  certificates  in  criminal  cases  will  all  continue  to  provide 

29 

effective  assistance  of  counsel  despite  the  lack  of  proper  remuneration. 

The  problem  confronting  the  profession  is  encapsulated  in  a  recent  case  in  the  Ontario 
Court  of  Appeal.  In  R.  v.  B.  (L.C.),  a  young  offender  was  incarcerated  for  sexual  assault  and 
his  lawyer  did  not  conduct  a  full  interview  with  him  until  the  morning  of  the  trial  itself.  The 
lawyer  would  not  go  the  jail  prior  to  trial  to  interview  his  client  because  he  had  a  “high 
volume”,  “resolution-oriented”  legal  aid  practice  and  the  legal  aid  block  fee  for  the  case  made 
it  economically  undesirable  for  this  lawyer  to  perform  his  job  as  champion  of  the  accused  in  a 
proper  manner.  The  Court  of  Appeal  dismissed  the  appeal  stating: 31 
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The  19%  Annual  Report  of  the  Ontario  Legal  Aid  Plan  indicated  that  6,786  lawyers  billed  the  Plan  during  the 
fiscal  year.  In  light  of  the  decreasing  amount  of  civil  cases  being  funded  by  the  Plan,  I  believe  that  this  4,000  to 
5,000  figure  should  be  a  fairly  accurate  assessment  of  the  number  of  lawyers  accepting  certificates  for  criminal 
cases. 
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I  accept  Mr.  Campbell’s  submission  that  defence  counsel  should  have  seen  the  appellant  before 
the  morning  of  the  trial,  block-fee  or  no  block-fee.  Nonetheless,  even  assuming  that  his  failure  to 
visit  his  client  while  he  was  in  custody,  in  its  broadest  aspects  would  satisfy  the  performance  prong 
of  the  effective  assistance  of  counsel  issue,  I  am  unable  to  conclude  that  there  is  a  reasonable 
probability  that  the  result  would  have  been  different  had  defence  counsel  acted  as  the  appellant 
submits  he  should  have  acted.... There  can  be  no  fixed  rules  as  to  the  circumstances  in  which  counsel 
should  interview  an  accused  client.  The  purpose  of  counsel  meeting  a  client  must  be  assessed  in 
some  sort  of  context.  Looking  at  it  generally,  the  clear  purpose  is  to  enable  counsel  to  know  his 
client’s  version  of  what  happened.  That  information  will  enable  counsel  to  undertake  any 
investigation  that  may  be  required.  In  many  cases  there  will  be  no  investigation  required.  For 
example,  in  this  case,  I  am  not  persuaded  that  any  further  investigation  would  have  been  fruitful. 
Further,  this  is  not  a  case  where  counsel’s  inadequate  preparation  led  to  a  failure  to  call  witnesses 
who  would  have  assisted  the  defence. 

Surely,  public  confidence  in  the  administration  of  justice  cannot  be  fostered  by  a  process 
in  which  counsel  can  undertake  representation  with  such  indifference  so  as  to  perceive 
interviewing  his  client  in  jail  as  an  economic  liability.  Confidence  would  also  be  further 
undermined  by  an  appellate  process  which  expresses  regret  over  the  indifference  of  the 
champion  of  the  accused,  but  ultimately  concludes  that  the  trial  was  fair  and  the  result  would 
have  been  the  same  even  if  the  lawyer  acted  as  a  true  advocate.  In  the  eyes  of  the  accused, 
he/she  would  conclude  that  the  legal  profession  is  only  serving  its  own  interests  and  is  not  very 
concerned  with  substantive  justice  or  procedural  fairness. 

The  pressing  question  arising  from  this  case  is  whether  the  poor  representation  provided  to 
this  young  offender  as  a  result  of  the  economic  constraints  imposed  by  the  Legal  Aid  Plan  is 
representative  of  the  current  situation  or  is  an  aberration.  If  the  constraints  of  the  Legal  Aid 
Plan  undercut  the  ability  of  counsel  to  provide  effective  assistance  of  counsel,  then  the  Plan  is 
not  serving  its  primary  objective.  Effective  assistance  of  counsel  must  be  the  fundamental 
objective  of  state-funded  representation.  The  fundamental  importance  of  proper  representation 
has  been  articulated  by  Mr.  Justice  Doherty,  of  the  Ontario  Court  of  Appeal,  in  the  following 

32 

manner: 

The  importance  of  effective  assistance  of  counsel  at  trial  is  obvious.  We  place  our  trust  in  the 
adversarial  process  to  determine  the  truth  of  a  criminal  allegations.  The  adversarial  process  operates 
on  the  premise  that  the  truth  of  a  criminal  allegation  is  best  determined  by  ‘partisan  advocacy  on 
both  sides  of  the  case’:  U.S.  v.  Cronic,  104  S.  Ct.  2039  (1984),  per  Stevens  J.  At  p.  2045.  Effective 
representation  by  counsel  makes  the  product  of  the  adversarial  process  more  reliable  by  providing  an 
accused  with  the  assistance  of  a  professional  trained  in  the  skills  needed  during  the  combat  of  trial. 
The  skilled  advocate  can  test  the  case  advanced  by  the  prosecution  as  well  as  marshal  and  advance 
the  case  on  behalf  of  the  defence.  We  further  rely  on  a  variety  of  procedural  safeguards  to  maintain 
the  requisite  level  of  adjudicative  fairness  in  that  adversarial  process.  Effective  assistance  by  counsel 
also  enhances  the  adjudicative  fairness  of  the  process  in  that  it  provides  to  an  accused  a  champion 
who  has  the  same  skills  as  the  prosecutor  and  who  can  use  those  skills  to  ensure  that  the  accused 
receives  the  full  benefit  of  the  panoply  of  procedural  protections  available  to  an  accused. 

As  with  many  legal,  political,  and  social  issues,  it  is  easy  to  define  the  problem  but 
difficult  to  find  the  solution.  In  this  area,  there  are  no  problems  in  defining  the  objectives  of  a 
legal  aid  plan  in  an  era  of  fiscal  restraint.  In  the  Abt  Report  on  the  Ontario  Legal  Aid  Plan,  we 
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find  the  following  clear  expression  of  the  goal.  While  some  of  these  goals  are  unrelated  to  the 
practice  of  criminal  law,  the  Report  provides  an  exhaustive  summary:  3 

•  To  facilitate  access  to  services  to  all  those  who  are  eligible  by 

-  making  services  available  in  locations  which  can  be  reached  by  potential  clients; 

-  making  services  available  during  reasonable  hours; 

-  making  potentially  eligible  persons  aware  of  the  services. 

•  To  provide  services  in  a  consistent  manner  throughout  the  Province. 

•  To  conduct  the  eligibility  determination  process  in  a  fair,  flexible  and  expeditious  manner. 

•  To  provide  services  at  a  standard  commensurate  with  the  quality  of  legal  services  available  if  the 
client  were  able  to  pay  for  the  services  himself  or  herself. 

•  To  meet  the  standards  set  out  in  the  French  Language  Services  Act. 

•  To  be  aware  of  and  responsive  to  the  needs  of  groups  with  special  needs  or  interests. 

To  administer  the  Plan  and  deliver  services  efficiently. 

•  To  provide  services  which  are  appropriate  to  client  needs  and  which  result  in  the  best  possible 
effect  for  the  client. 

•  To  encourage  the  fullest  possible  participation  of  the  Bar  in  the  Legal  Aid  Plan. 

In  a  similar  vein,  in  1959  in  the  United  States,  the  Association  of  the  Bar  of  the  City  of 
New  York  Special  Committee  to  Study  Defender  Systems  was  established  to  study  legal  aid 
services  and  the  Committee  echoed  a  similar  set  of  objectives:34 

1.  The  system  should  provide  counsel  for  every  indigent  person  who  faces  the  possibility  of  the 
deprivation  of  his  liberty  or  other  serious  criminal  sanction. 

2.  The  system  should  afford  representation  which  is  experienced,  competent  and  zealous. 

3.  The  system  should  provide  the  investigatory  and  other  facilities  necessary  for  a  complete  defense. 

4.  The  system  should  come  into  operation  at  a  sufficiently  early  stage  of  the  proceedings  so  that  it 
can  fully  advise  and  protect  and  should  continue  through  appeal. 

5.  The  system  should  assure  undivided  loyalty  by  the  defense  counsel  to  the  indigent  defendant. 

6.  The  system  should  enlist  community  participation  and  responsibility. 

Before  turning  to  the  issue  of  how  best  to  achieve  these  clearly  stated  objectives,  the  next 
section  of  this  paper  will  examine  the  history  of  legal  aid  in  Ontario,  culminating  in  an  outline 
of  the  nature  of  the  current  crisis. 

3.  A  SHORT  HISTORY  OF  THE  CRISIS 

Most  people  assume  that  legal  representation  has  been  a  fundamental  component  of  the 
criminal  process  since  time  immemorial.  In  fact,  “the  criminal  lawyer  and  the  complex 
procedures  that  have  grown  up  to  serve  him  and  to  contain  him  are  historical  upstarts”.35  Legal 
historian  John  Langbein  has  effectively  demonstrated  that  the  criminal  process  before  the 
advent  of  professional  legal  representation  (it  was  not  until  1836  that  the  role  of  defence 
counsel  was  given  statutory  recognition)  was  efficient  and  effective.  Even  conceding  that 
contemporary  trials  are  generally  more  complex,  it  is  an  astonishing  fact  that  the  pre-lawyer 
process  could  dispose  of  on  average  12  to  20  jury  trials  in  a  single  day.  Both  prosecution  and 
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defence  work  was  primarily  conducted  by  private  parties,  and  there  were  no  complex  rules  of 
evidence  or  complex  procedural  defences  which  served  to  slow  the  pace  of  justice. 

Although  I  believe  there  may  be  great  value  in  increasing  lay  participation  in  the  process, 
the  reality  is  that  virtually  every  prosecution  is  conducted  by  a  legal  professional  and  it  would 
stand  to  reason  that  basic  principles  of  fairness  require  similar  representation  for  an  accused 
person.  Prior  to  1951,  the  provision  of  legal  aid  service  was  conducted  on  a  purely  voluntary 
and  charitable  basis.  Although  nominal  fees  were  often  provided,  this  work  should  be 
considered  pro  hono  in  nature.  Although  the  first  legal  aid  statute  was  enacted  in  1951,  this 
regime  was  equally  ineffective  in  that  defence  lawyers  would  only  receive  payment  for 
disbursements  and  not  for  fees.  In  light  of  the  parsimonious  nature  of  this  early  regime,  a  joint 
committee  was  appointed  to  examine  the  issue.  The  committee  concluded  that  it  was  patently 
unreasonable  to  expect  lawyers  to  provide  service  to  the  poor  for  little  or  no  payment  and  that 
representation  should  no  longer  be  considered  a  matter  of  charity. 

The  Report  of  the  Joint  Committee  on  Legal  Aid  made  a  number  of  recommendations, 
including  the  proposal  that  the  Law  Society  administer  a  program  in  which  private  lawyers 
would  be  paid  to  take  on  criminal  cases  in  accordance  with  a  prescribed  tariff  (the  judicare 
system).  The  Joint  Committee  did  not  consider  a  staff  model  (public  defender)  to  be 
appropriate  because  they  believed  it  to  be  “wrong  in  principle  that  both  the  prosecutor  and  the 
defender  are  employed  by  the  same  master”,  and  that  the  bureaucratic  nature  of  a  staff  office 
would  prevent  the  “public  defender  from  exercising  zeal  and  vigour”  in  the  defence  of  his/her 
client.36 

Through  the  1970s  two  further  studies  were  commissioned  (the  Osier  Report  of  1973  and 
the  Grange  Report  of  197837),  and  both  reports  endorsed  the  concept  that  community  clinics  be 
strengthened  in  order  to  supplement  the  legal  services  being  provided  by  the  private  bar. 
Although  community  clinics  have  served  an  invaluable  role  in  providing  service  to  the  poor,  it 
must  be  recognized  that  their  contribution  with  respect  to  criminal  matters  has  been  incidental 
at  best.  Ontario  community  clinics  have  been  primarily  designed  to  deal  with  poverty  law 
issues  and  not  necessarily  criminal  law  offences  committed  by  those  of  modest  means. 

Therefore,  from  the  outset  the  judicare  model  of  delivering  legal  services  has  been 
entrenched  as  the  preferred  model  in  Ontario.  Despite  the  fact  that  numerous  academic  studies 
have  recommended  a  movement  away  from  judicare  to  a  mixed  model  (as  will  be  discussed 
later  on),  the  official  position  of  the  Law  Society  and  the  private  bar  has  been  to  endorse  the 
basic  conclusion  reached  in  1965  to  the  effect  that:38 

A  public  defender  system  might  be  justified  in  centres  where  there  is  a  great  volume  of  minor 
criminal  or  quasi-criminal  cases.  These  cases  do  not  require  the  classic  devotion,  attention  and  skill 
that  is  required  of  an  advocate  in  a  criminal  trial  of  any  significance.  In  light  of  the  view  taken  by  the 
Committee  that  legal  aid  in  criminal  matters  should  extend  only  to  serious  cases,  that  is,  to  indictable 
offences  where  the  liberty  or  the  economic  status  of  the  accused  is  in  real  jeopardy,  there  would  not 
appear  to  be  any  place  for  the  public  defender  in  the  contemplated  plan.  It  is  to  be  noted  that  in 
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England  the  history  of  legal  assistance  for  the  needy  in  criminal  cases  does  not  indicate  that  the 
establishment  of  the  office  of  a  public  defender  has  ever  been  seriously  considered.  The  Guthrie 
Report  shows  that  it  has  been  positively  rejected  in  Scotland. 

Notwithstanding  the  serious  criticisms  of  the  public  defender  system  recorded  here,  the 
Committee  should  not  be  taken  as  stating  categorically  that  such  a  system  could  not  operate  in 
Ontario.  It  is  rather  the  Committee’s  opinion  that  in  light  of  these  defects  and  in  light  of  the 
overwhelming  opposition  to  the  institution  that  became  clear  to  the  Committee  during  our  enquiry, 
on  the  parts  of  the  public  and  of  the  Bar  of  Ontario,  there  is  no  support  for  the  system  and  no  reason 
for  its  introduction. 

With  the  entrenchment  of  judicare  we  witnessed  an  exponential  growth  in  the  operation 
and  costs  of  the  Legal  Aid  Plan.  On  the  one  hand,  supporters  of  the  system  proclaimed  that 
Ontario  had  the  best  legal  aid  plan  in  the  world  in  terms  of  providing  the  widest  range  of 
coverage  and  the  highest  quality  of  service  as  provided  by  senior  members  of  the  bar.  Needless 
to  say,  the  excellence  of  the  Plan  has  its  costs.  Expenditures  for  the  Plan  rose  by  500  percent 
between  1985  and  1995.  Between  1985  and  1993,  the  number  of  certificates  issued  grew  by 
more  than  250  percent  and  by  1993  it  reached  a  peak  of  220,000.  Not  only  did  the  issuance 
of  certificates  grow  by  leaps  and  bounds,  but  the  cost  of  the  clinic  program  increased  by  21 
percent  between  1991  and  1995  and  the  cost  of  duty  counsel  service  grew  by  44  percent  during 
the  same  period.40 

Although  judicare  lawyers  have  not  received  an  increase  in  the  tariff  since  1987,  the 
average  cost  of  both  criminal  and  civil  certificates  has  grown  steadily  every  year.  In  1986  the 
average  cost  of  a  criminal  case  was  $609  and  by  1995  it  had  risen  to  $1,240. 41  Numerous 
explanations  have  been  offered  for  this  dramatic  rise  in  the  cost  per  criminal  case,  including 
the  increased  complexity  of  the  law,  “strategic  billing”  (that  is,  lawyers  billing  the  maximum 
allowed),  the  introduction  of  criminal  pre-trial  hearings,  and  deficient  Crown  screening. 
Whatever  reasons  account  for  this  increase,  the  impact  of  this  increase  posed  insurmountable 
problems  for  the  Plan,  especially  in  light  of  a  decreasing  contribution  to  the  Plan  by  the  federal 
government. 

In  1993  it  was  clear  that  the  situation  had  reached  a  point  of  crisis.  The  Ontario  Legal  Aid 
Plan  (OLAP)  reported  that  its  expenses  had  surpassed  the  budgetary  allotment  by  $39  million 
and  the  provincial  government  announced  that  it  was  no  longer  willing  to  fund  this  deficit.  As 
a  result,  40,000  unpaid  accounts  were  carried  over  to  the  following  year,  and  in  the  following 
year  OLAP  reported  a  deficit  of  $75  million.  After  extensive  and  heated  negotiations,  on 
September  8,  1994,  the  government  and  the  Law  Society  entered  into  a  management  plan,  the 
Memorandum  of  Understanding  (MOU),  in  which  the  province  agreed  to  bail  out  the  Plan 
subject  to  the  understanding  that  provincial  funding  would  be  reduced  over  a  four-year  period. 
To  achieve  this  reduction  in  funding,  the  negotiated  settlement  stipulated  a  fixed  budget  and 
capped  funding  over  the  four  fiscal  years  commencing  in  1994. 

It  is  interesting  to  note  that  the  MOU  contained  an  agreement  that  the  province  would 
“retain  [the]  present  delivery  model  for  legal  aid  with  primary  reliance  on  judicare”  during  the 
period  of  operation  of  the  MOU.  Despite  the  problems  that  judicare  tends  to  present  for 
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budgetary  planning,  this  model  was  once  again  endorsed  and  within  a  year  it  became  apparent 
that  the  Plan  could  not  live  up  to  the  strictures  of  the  MOU.  The  Legal  Aid  Committee 
projected  another  deficit  for  the  1995  fiscal  year  ($60  million),  and  this  only  served  to  deepen 
the  rift  between  the  provincial  government  and  the  Law  Society.  The  special  advisor  to  the 
Attorney  General  concluded  that  this  deficit  was  partly  attributable  to  an  average  cost  per 
account  which  “unexpectedly  rose  from  approximately  $930  to  $1,050”. 42 

The  Law  Society  was  forced  to  take  drastic  action.  In  November  1995,  the  Law  Society 
announced  further  cost-cutting  measures.  The  backgrounder  to  this  project  stated: 

These  measures  include  reducing  the  number  of  certificates  issued  by  one  third  beyond  the 
limits  contemplated  by  the  MOU;  eliminating  the  ‘livelihood’  basis  for  granting  certificates; 
prioritizing  remaining  certificates  according  to  the  relative  seriousness  of  the  legal  proceeding;  and 
the  establishment  of  a  new  tariff  system  which  effectively  ‘caps’  the  income  lawyers  can  receive 

from  legal  aid  accounts. 

The  services  cut  by  the  plan  include  the  elimination  of  certificates  for  debt  claims,  personal 
injury  claims,  many  impaired  driving  charges,  wills,  small  claims  cases,  uncontested  divorces  and 
criminal  matters  where  there  is  no  risk  of  incarceration  or  loss  of  livelihood. 

Beyond  these  service  cuts  (and  others  not  mentioned  in  the  above  passage),  the  Law 
Society  retained  the  services  of  the  accounting  firm,  Deloitte  and  Touche,  to  review  the  Plan’s 
financial  projections,  and  realizing  that  more  steps  had  to  be  taken  to  comply  with  the  terms  of 
the  MOU,  a  further  series  of  service  cuts  were  proposed.  Even  though  the  Legal  Aid 
Committee  stated  that  “service  cuts  alone  cannot  provide  the  level  of  financial  predictability 
needed”  and  that  a  “radical  restructuring  of  the  Plan  was  needed”,44  the  Law  Society  voted  to 
retain  administration  of  the  Plan  and  further  cuts  were  put  in  place. 

With  respect  to  criminal  law,  the  most  significant  service  cut,  in  the  form  of  tariff 
management,  was  to  eliminate  all  block  fees  and  to  replace  this  with  a  fixed  hourly  cap.  This 
fixed  hourly  cap,  in  place  as  of  April  1,  1996,  virtually  eliminated  the  ability  to  request 
discretionary  increases  and  limited  these  requests  to  ill-defined  exceptional  circumstances.  In 
addition,  no  provision  is  made  for  lengthy  pre-trial  procedures  such  as  bail  hearings  and  pre¬ 
trials,  so  that  a  lawyer  could  use  up  the  hourly  allotment  for  a  bail  hearing  and  be  left  with 
nothing  but  a  discretionary  increase  for  trial.  Lawyers  are  now  restricted  to  four  hours  for  a 
guilty  plea  for  a  summary  conviction  matter  (approximately  $268  for  most  lawyers),  and  only 
another  2.5  hours  to  prepare  for  a  one-day  contested  summary  conviction  trial  (approximately 
$435.50  for  most  lawyers),  11  hours  for  a  one-day  trial  for  an  indictable  Level  I  offence 
(approximately  $737  for  most  lawyers)  and  18  hours  of  preparation  time  for  an  indictable 
Level  II  offence  which  takes  less  than  10  days  of  court  time  (approximately  $1,206  for  most 
lawyers).  However,  for  the  indictable  Level  II  offence  (the  most  serious  indictable  offence), 
the  lawyer  is  still  entitled  to  claim  remuneration  for  time  spent  in  court  in  addition  to  the  time 
allotted  for  preparation. 

Through  these  cost-cutting  measures,  it  appears  the  Law  Society  has  been  able  to  conform 
to  the  requirements  of  the  MOU  and  it  is  projected  that  for  fiscal  year  1997  the  Plan  will  issue 
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Law  Society  of  Upper  Canada,  Special  Report  of  the  Legal  Aid  Committee  to  Convocation  (Toronto:  November 
1995)  [unpublished]  at  4. 
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80,000  certificates  which  represents  a  two-thirds  reduction  in  the  number  of  certificates  issued 
in  the  past  four  years.  By  achieving  compliance  with  the  requirements  of  the  MOU,  the  Law 
Society  appears  to  have  salvaged  the  judicare  system  from  total  demise.  However,  as  Zemans 
and  Monahan  note:  “[T]he  success  or  failure  of  the  MOU,  and  the  Plan’s  ability  to  comply 
with  it,  has  tended  to  be  measured  solely  in  terms  of  the  Plan’s  ability  to  live  within  its  budget, 
not  by  the  quality  or  range  of  services  provided  within  that  budget”  ,45 

Although  it  is  rather  early  to  assess  the  impact  of  these  measures,  in  submissions  received 
by  the  Ontario  Legal  Aid  Plan  a  general  pattern  has  emerged.  The  Ontario  Judges  Association 
report  that  more  and  more  accused  persons  are  appearing  in  court  unrepresented.  In  addition, 
it  reports  that  the  length  of  time  required  to  approve  an  application  for  legal  aid  is  causing 
intolerable  delays  in  the  processing  of  cases.  It  has  also  been  noted  that  bail  hearings  are  being 
conducted  with  increasing  frequency  by  duy  counsel  or  that  the  accused  is  left  to  his/her  own 
devices  in  trying  to  secure  release  on  bail.46  Both  the  African  Canadian  Legal  Clinic  and  the 
members  of  the  Aboriginal  community  indicate  that  the  problems  of  securing  release  for 
visible  minorities  (as  confirmed  by  the  Report  of  the  Commission  on  Systemic  Racism  in  the 
Criminal  Justice  System*1)  have  been  dramatically  exacerbated  by  the  difficulties  presented 
under  the  new  tariff  in  securing  representation  at  a  bail  hearing.48  Finally,  student-based 
community  clinics  report  that  they  have  seen  an  exponential  leap  in  the  number  of  applicants 
seeking  assistance  in  criminal  matters  (the  Downtown  Legal  Services  at  the  University  of 
Toronto  reports  that  its  criminal  files  has  grown  from  30  percent  to  56  percent  of  its 
caseload).49 

Finally,  the  Report  to  Convocation  of  the  Legal  Aid  Committee  in  September  27,  1996, 
indicates  that  many  lawyers  are  declining  to  accept  certificates  due  to  the  low  tariff,  that 
potential  clients  are  not  applying  for  legal  aid,  and  that  it  appears  that  inexperienced  lawyers 
are  taking  on  more  and  more  serious  cases.  Somewhat  surprisingly,  it  is  also  reported  that 
lawyers  are  having  greater  success  in  obtaining  private  retainers.50 

It  must  be  recognized  that  even  in  the  best  of  times,  the  Legal  Aid  Plan  could  not 
guarantee  universal  coverage  and  there  has  always  been  a  proportion  of  criminal  accused  who 
appear  in  court  unrepresented.  In  1985,  a  general  survey  reported  that  between  24  percent  and 
36  percent  of  all  criminal  accused  appear  in  court  without  representation.51  Even  accepting  that 
universal  representation  is  unattainable  (and,  in  fact,  some  accused  persons  might  prefer  self¬ 
representation),  there  is  little  doubt  that  the  recent  crisis  has  cast  a  shadow  on  the 
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administration  of  justice  in  Ontario.  In  the  submission  received  from  the  Ontario  Judges 
Association  for  this  review,  the  Association  commented  upon  the  hidden  costs  and  problems 
generated  by  an  increasing  amount  of  unrepresented  accused  appearing  in  criminal  court:52 

There  are  undoubted  costs  to  the  justice  system  resulting  from  the  withdrawal  of  legal  aid. 
There  are  more  adjournments  and  longer  court  dockets.  People  who  might  have  been  released  on 
bail  are  detained.  Charges  which  might  have  been  withdrawn  proceed.  Trials  take  longer.  More 
witnesses  are  required.  Guilty  pleas  take  longer.  People  who  might  have  been  fined  or  placed  on 
probation  go  to  jail.  Delays  and  backlogging  increase. 

When  the  justice  system  experiences  these  kind  of  problems,  the  public  is  affected  as  well  as  the 
accused.  In  cases  where  delay  extends  beyond  what  is  constitutionally  reasonable,  serious  charges 
will  be  stayed.  Witnesses  are  inconvenienced  by  repeated  attendances  in  court,  when  their  attendance 
could  have  been  avoided  by  agreement  between  Crown  and  defence  counsel.  In  some  cases  an 
unrepresented  accused  may  be  in  a  position  of  cross-examining  his  spouse  or  child. 

4.  REPRESENTATION  AS  A  CONSTITUTIONAL  IMPERATIVE 

In  the  recent  flurry  of  cutbacks,  one  of  the  more  significant  changes  has  been  the 
abrogation  of  the  “livelihood”  aspect  of  criminal  legal  aid  coverage.  Whether  one  is  speaking 
of  an  indictable  or  summary  conviction  offence,  an  individual  charged  with  an  offence  who 
meets  the  financial  eligibility  requirements  would  obtain  a  certificate  if  he/she  was  faced  with 
the  likelihood  of  incarceration  or  loss  of  employment  as  a  result  of  a  conviction.  Under  the 
current  regime,  one  is  no  longer  entitled  to  coverage  if  the  only  consequence  of  conviction 
would  be  a  loss  of  livelihood.  One  must  be  facing  incarceration  in  order  to  receive  a  legal  aid 
certificate. 

Due  to  the  requirements  of  the  Charter  of  Rights  and  Freedoms ,  it  is  unlikely  that 
coverage  could  be  reduced  any  further  without  running  the  risk  of  violating  the  Constitution. 
Unlike  other  areas  of  law,  legal  representation  in  criminal  matters  has  a  constitutional 
component  and  this  serves  to  prevent  the  province  from  cutting  back  on  coverage  beyond  the 
restrictions  currently  in  place.  If  the  province  decided  to  further  restrict  coverage,  this  would 
undoubtedly  be  a  counter-productive  move  because  the  courts  would  respond  by  providing  a 
constitutional  remedy  to  the  unrepresented  accused  and  the  provision  of  these  remedies  would 
inevitably  undo  any  of  the  perceived  savings  in  costs. 

Even  prior  to  the  enactment  of  the  Charter  of  Rights,  a  court  could  appoint  counsel  to  an 
unrepresented  accused  in  order  to  secure  a  fair  trial.  In  1974,  the  British  Columbia  Court  of 
Appeal  stated:53 

I  reject  the  contention  that  it  is  always  necessary  to  appoint  counsel  but  it  does  not  follow  that  it 
is  never  necessary  to  appoint  counsel.  The  trial  judge  is  bound  to  see  that  there  is  a  fair  trial. 
Because  of  the  complexity  of  the  case,  the  accused’s  lack  of  competence  or  other  circumstances  a 
trial  judge  might  conclude  that  defence  counsel  was  essential  for  a  fair  trial.  In  the  past  when  a  trial 
judge  thought  he  could  not  secure  a  fair  trial  without  counsel  for  the  defence,  he  approached  the 
Attorney-General  or  the  Bar.  Under  similar  circumstances  today  he  might  contact  the  legal  aid 
society.  If  a  trial  judge  concluded  that  he  could  not  conduct  a  fair  trial  without  defence  counsel  and 


Ontario  Judges  Association  submission,  supra,  note  46,  at  35-36. 
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his  requests  for  counsel  were  refused,  he  might  be  obliged  to  stop  the  proceedings  until  the 
difficulties  had  been  overcome. 

In  the  1960s  and  1970s,  legal  representation  as  a  constitutional  imperative  received 
recognition  in  American  constitutional  law  commencing  with  the  groundbreaking  decision  in 
Gideon  v.  Wainwrighf 4  in  1963  and  culminating  in  the  1972  ruling  in  Argerslinger  v.  Hamlin  5 
which  held  that  legal  representation  is  a  constitutional  requirement  for  misdemeanours  or 
felonies  if  the  accused  faces  the  possibility  of  imprisonment.  Despite  the  lack  of  explicit 
recognition  in  the  Charter  with  respect  to  right  to  counsel  at  trial  (right  to  counsel  is  only 
explicitly  recognized  in  section  10(b)  of  the  Charter  at  the  point  of  arrest  or  detention),  the 
Ontario  Court  of  Appeal  concluded  that  it  was  an  implicit  component  of  a  fair  trial.  The  court 
relied  upon  the  firm  entrenchment  of  legal  aid  plans  in  concluding  that  the  drafters  of  the 
Charter  considered  it  unnecessary  to  constitutionally  enshrine  this  particular  aspect  of  a  fair 
trial:56 

The  right  to  retain  counsel,  constitutionally  secured  by  s.  10(b)  of  the  Charter,  and  the  right  to 
have  counsel  provided  at  the  expense  of  the  state  are  not  the  same  thing.  The  Charter  does  not  in 
terms  constitutionalize  the  right  of  an  indigent  accused  to  be  provided  with  funded  counsel.  At  the 
advent  of  the  Charter,  Legal  Aid  systems  were  in  force  in  the  provinces,  possessing  the 
administrative  machinery  and  trained  personnel  for  determining  whether  an  applicant  for  legal 
assistance  lacked  the  means  to  pay  counsel.  In  our  opinion,  those  who  framed  the  Charter  did  not 
expressly  constitutionalize  the  right  of  an  indigent  accused  to  be  provided  with  counsel  because  they 
considered  that,  generally  speaking,  the  provincial  legal  aid  systems  were  adequate  to  provide 
counsel  for  persons  charged  with  serious  crimes  who  lacked  the  means  to  employ  counsel.  However, 
in  cases  not  falling  within  provincial  legal  aid  plans ,  s.7  and  11(d)  of  the  Charter,  which  guarantee 
an  accused  a  fair  trial  in  accordance  with  the  principles  of  fundamental  justice,  require  funded 
counsel  to  be  provided  if  the  accused  wishes  counsel,  but  cannot  provide  a  lawyer,  and 
representation  of  the  accused  is  essential  to  a  fair  trial. 

In  a  similar  vein,  the  Alberta  Court  of  Appeal  noted  that  right  to  counsel  is  a  fundamental 
human  right,  the  contours  of  which  still  remain  somewhat  ill-defined:57 

The  mid-  20th  century  saw  the  concept  of  the  right  to  counsel  demanded  as  a  social  or  human 
right.  Expressed  as  a  human  right  it  incorporated  an  obligation  on  the  state  not  only  to  allow  counsel 
but  also  to  pay  his  cost.  As  a  human  right  the  right  to  counsel  finds  tempered  expression  in  the 
International  Covenant  on  Civil  and  Political  Rights  and  in  the  European  Convention  for  the 
Protection  of  Human  Rights  and  Fundamental  Freedoms.  Canada  is  a  signatory  to  each. 

In  both  treaties  the  obligation  of  the  state  to  provide  paid  counsel  is,  in  terms,  less  than 
absolute.  Neither  treaty  purports  to  entrench  entitlement  to  paid  counsel  on  appeal  while  both  treaties 
extend  a  positive  right  to  legal  assistance  at  trial  only  where  the  interests  of  justice  so  require, 
implying  case-by-case  consideration.  For  a  further  discussion  of  these  treaties,  see  R.  v.  Rowbotham 
(1988),  63  C.R.  (3d)  113,  41  C.C.C.  (3d)  1  at  61,  35  C.R.R.  207,  25  O.A.C.  321  (C.A.). 


372  U.S.  335  (1963). 

407  U.S.  25  (1972). 

R.  v.  Rowbotham  (1988),  41  C.C.C.  (3d)  11  at  65-66  (Ont.  C.A.). 
R.  v.  Robinson  (1989),  70  Alta.  L.R.  (2d)  31  at  61  (C.A.). 


57 


645 


Even  less  intrepid  is  the  domestic  case  law.  The  recognition  furnished  by  Canadian  case  law  to 
funded  counsel  has  never  been  removed  from  the  larger  question  of  the  overall  fairness  of  a 
particular  trial.  Ideally,  a  complicated  case  should  only  proceed  against  an  accused  who  is  defended 
by  counsel  but  that  is  not  to  say  that  a  breach  of  fundamental  justice  occurs  by  the  denial  of  funded 
counsel  in  itself.  The  right  to  counsel  is  not  to  be  confused  with  the  right  to  counsel  at  state  expense. 
The  fairness  of  the  particular  trial  governs;  denial  of  counsel,  when  sought  by  an  accused,  may  serve 
as  a  ground  of  appeal  against  a  subsequent  conviction.  Legal  aid  may  be  ordered  prospectively— to 
ensure  the  fairness  of  a  trial  yet  to  be  held.  Did  the  refusal  of  counsel  cause  a  miscarriage  of  justice? 
Did  the  refusal  of  counsel  deny  a  fair  trial?  Can  there  be  a  fair  trial  without  counsel?  Was  counsel  a 
necessary  part  of  the  machinery  of  this  trial? 

In  what  has  become  known  as  a  Rowbotham  application,  accused  persons  who  have  been 
refused  legal  aid  coverage  are  entitled  to  apply  to  the  court  for  a  remedy.  In  the  Rowbotham 
case,  the  Ontario  Court  of  Appeal  indicated  that  the  court  could  override  a  Legal  Aid  Plan 
decision  that  an  accused  is  without  sufficient  funds  and  could  then  provide  a  remedy  to  the 
accused.  The  court  stated:58 

In  our  view,  a  trial  judge  confronted  with  an  exceptional  case  where  Legal  Aid  has  been 
refused,  and  who  is  of  the  opinion  that  representation  of  the  accused  by  counsel  is  essential  to  a  fair 
trial,  may,  upon  being  satisfied  that  the  accused  lacks  the  means  to  employ  counsel,  stay  the 
proceedings  against  the  accused  until  the  necessary  funding  of  counsel  is  provided.  As  stated  above, 
the  finding  of  Legal  Aid  officials  that  an  accused  has  the  means  to  employ  counsel  is  entitled  to  the 
greatest  respect.  Nevertheless,  there  may  rare  circumstances  in  which  Legal  Aid  is  denied  but  the 
trial  Judge,  after  an  examination  of  the  means  of  the  accused,  is  satisfied  that  the  accused,  because  of 
the  length  and  complexity  of  the  proceedings  or  for  other  reasons,  cannot  retain  counsel  to  the  extent 
necessary  to  ensure  a  fair  trial.  In  those  circumstances,  even  before  the  advent  of  the  Charter,  the 
trial  Judge  had  the  power  to  stay  proceedings  until  counsel  for  the  accused  was  provided.  Such  a  stay 
is  clearly  an  appropriate  remedy  under  s.  24(1)  of  the  Charter.  Where  the  trial  Judge  exercises  this 
power,  either  Legal  Aid  or  the  Crown  will  be  required  to  fund  counsel  if  the  trial  is  to  proceed. 

Although  the  Court  of  Appeal  did  not  explicitly  state  that  legal  representation  would  be  a 
constitutional  imperative  when  the  charges  are  serious  or  complex ,  most  subsequent  cases  have 
looked  to  these  two  factors  to  determine  whether  proceedings  should  be  stayed  pending 
appointment  of  counsel.  For  example,  in  recent  years  there  has  been  an  increasing  number  of 
applications  for  appointment  of  counsel  in  impaired  driving  cases  as  a  result  of  the  Legal  Aid 
Plan’s  decision  to  only  fund  cases  in  which  the  accused  faces  incarceration.  In  ordering  a  stay 
of  proceedings  pending  appointment,  Judge  Bentley  of  the  Ontario  Court  (Provincial  Division) 
reasoned  as  follows:59 

Having  found  Mr.  Hill  to  be  indigent  and  the  issues  in  the  case  serious  and  complex  and  the 
accused  not  qualified  to  adequately  address  these  issues,  it  remains  only  to  consider  the  impact  that 
the  lack  of  incarceration  upon  conviction  should  have  on  my  decision.  Having  reviewed  the  available 
case  law  in  this  area,  I  conclude  that  the  issue  of  incarceration  is  significant  but  not  determinative  of 
the  issue.  The  distinguished  characteristics  between  this  case  and  that  of  Barnes  and  Greco,  supra, 
concerns  the  issue  of  incarceration.  Certainly  the  fact  that  Mr.  Hill  does  not  face  a  jail  term  if 
convicted  is  an  important  consideration.  However  surely  it  should  not  be  the  determining  factor.  To 
decide  otherwise  would  be  to  conclude  that  whenever  an  accused  was  not  facing  jail,  a  court  could 
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never  rule  that  the  fairness  of  the  trial  was  affected  should  the  trial  proceed  without  counsel. 
Obviously  a  trial  may  be  unfair  even  where  incarceration  is  unlikely.  However  the  absence  of 
incarceration  is  a  fact  that  may  tip  the  balance  against  the  accused  in  his  attempt  to  demonstrate  on 
the  balance  of  probabilities  that  his  charter  rights  have  been  violated.  In  this  case  I  believe  that  if 
convicted  Mr.  Hill  will  suffer  serious  penalties,  both  financial  and  otherwise.  In  that  regard  I  adopt 
the  comments  of  the  court  in  Powell  supra. 

Consequently  I  find  that  Mr.  Hill  would  be  unable  to  obtain  a  fair  trial  without  state-funded 
counsel.  Does  this  mean  that  whenever  an  indigent  accused  is  charged  with  an  ‘over  80’  offence,  and 
‘to  the  contrary’  is  argued,  then  state-funded  counsel  is  mandatory?  Surely  the  answer  must  be  no.  It 
will  be  an  unusual  case  where  the  absence  of  counsel  will  so  fundamentally  alter  the  trial  process  as 
to  render  it  unfair.  The  facts  of  each  case  must  be  measured  against  the  criteria  enunciated  in  the 
cases  discussed  here.  In  some  situations  it  may  not  initially  be  apparent  at  the  outset  of  the  trial 
whether  the  absence  of  counsel  would  render  the  trial  unfair.  It  may  be  necessary  in  that  situation  to 
commence  hearing  evidence  and  then  allow  the  accused  to  renew  his  or  her  application  if  the  court 
concludes  that  the  fairness  of  the  trial  would  be  placed  in  jeopardy  should  the  trial  continue  without 
counsel. 

In  the  present  case,  although  Mr.  Hill  does  not  as  a  practical  matter  risk  incarceration  if 
convicted,  considering  the  other  factors  discussed  and  in  particular  the  singular  complexity  of  the 
proposed  defence,  I  conclude  that  to  force  him  to  proceed  without  legal  representation  would 
adversely  affect  the  fairness  of  the  trial.  Mr.  Hill  requires  counsel  so  that  he  is  able  to  make  full 
answer  and  defence.  I  therefore  order  a  stay  of  proceedings  under  s.  24(1)  of  the  Charter  until  state- 
funded  counsel  is  provided. 

This  lengthy  quotation  has  been  reproduced  to  highlight  the  discrepancy  between  current 
legal  aid  coverage  and  the  demands  of  the  Constitution.  Whereas  legal  aid  coverage  has  been 
reduced  so  as  to  only  fund  representation  in  the  event  that  the  accused  faces  incarceration,  the 
Constitution  demands  coverage  for  complicated  matters  despite  the  fact  that  the  accused  is 
facing  only  a  non-custodial  term.  Therefore,  as  in  the  Hill  case,  one  finds  a  number  of 
Rowhotham  claims  being  made  in  the  area  of  impaired  driving  offences.  For  a  first  offence, 
the  impaired  driver  is  unlikely  to  be  sentenced  to  jail;  however,  in  some,  if  not  many  cases, 
he/she  will  be  unable  to  present  a  defence  which  requires  a  sophisticated  understanding  of  the 
“evidence  to  the  contrary”  defence  and  the  need  to  retain  the  services  of  a  toxicologist.  The 
requirement  of  providing  representation  for  complex,  non-serious  cases  has  even  been 
extended  to  prosecutions  for  provincial  offences.61 

The  constitutional  imperative  that  funded  representation  be  provided  for  complex  cases 
will  pose  an  intractable  conflict  in  trying  to  further  reduce  legal  aid  coverage.  In  terms  of  the 
requirement  that  representation  be  provided  for  “serious  or  complex”  cases,  it  appears  that  the 
courts  will  defer  to  a  legal  aid  determination  of  financial  ineligibility  in  most  cases,  but  in 
some  cases  the  courts  have  been  willing  to  override  the  determination  and  conclude  that 
representation  must  be  found.  Characteristically,  the  courts  will  be  more  rigorous  in  their 
review  of  legal  aid  eligibility  requirements  in  cases  in  which  the  potential  penalty  or  stigma  is 


See,  e.g.,  R.  v.  Curbi,  unreported  (October  2,  1996)  (Ont.  Prov.  Div.);  R.  v.  Badertscher,  [1996]  O.J.  No.  4528 
[QL.]. 

61  R.  v.  Powell  (1984),  9  C.R.R.  54  (Alta.  Prov.  Ct.). 

R.  v.  Cormier  (1988),  90  N.B.R.  (2d)  265  (Q.B.);  Spellacy  v.  Newfoundland  (1991),  91  Nfld.  &  P.E.I.R  74 
(Nfld.  S.C.);  R.  v.  James  (1990),  74  Alta.  L.R.  (2d)  245  (Q.B.). 
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high  (for  example,  fraud,  drug  trafficking  and  sexual  assault  ).  However,  the  trial  judge  will 
not  intervene  to  override  an  eligibility  decision  made  by  a  legal  aid  plan  unless  a  proper 
hearing  is  held  in  which  numerous  factors  must  be  assessed.  The  Alberta  Court  of  Appeal 
recently  provided  a  listing  of  the  factors  which  should  be  considered  on  a  Rowbotham 
application:64 

What  evidence  might  be  useful  and  available?  For  example,  it  is  entirely  possible  that  the  accused 
could  in  a  few  minutes  lead  evidence  of 

(a)  her  financial  circumstances, 

(b)  her  educational  background, 

(c)  what  she  knows  of  the  charge, 

(d)  what  particulars  she  has  been  able  to  obtain  from  the  Crown, 

(e)  what  efforts  she  has  made  to  get  Legal  Aid,  with  what  result, 

(f)  the  reasons  given  by  the  Legal  Aid  authorities, 

(g)  whether  she  has  any  other  access  to  a  lawyer  or  an  agent  capable  of  giving  her  effective  defence 

to  this  charge,  and 

(h)  anything  else  which  would  help  her  make  the  argument  that  she  cannot  fairly  meet  the  charge 

without  counsel. 

Furthermore,  in  a  recent  case  a  ruling  emerged  requiring  the  trial  judge  to  warn  all 
unrepresented  accused  persons  about  the  need  for  representation  and,  arguably,  the  avenues 
available  for  obtaining  representation.  The  court  stated:65 

In  my  view,  if  an  accused  is  unrepresented  at  the  outset  of  a  trial,  and  if  a  conviction  would  or 
might  result  in  a  deprivation  of  his  liberty,  the  principles  of  fundamental  justice  require  the  trial 
judge  to  do  all  of  the  following  before  proceeding  with  the  trial  without  the  accused  being 
represented  by  counsel: 

(i)  to  inform  the  accused  of  his  right  to  be  represented  by  a  lawyer; 

(ii)  to  explain  to  him  to  some  reasonable  extent  that  the  assistance  of  a  lawyer  may  be 
important  to  ensure  that  his  defence  is  placed  fully  before  the  court;  and 

(iii)  to  ascertain  that  the  accused  does  not  wish  to  be  represented  by  a  lawyer. 

The  failure  to  satisfy  any  of  these  requirements  will  infringe  section  7. 

Although  I  suspect  that  most  judges  will  not  undertake  to  caution  the  accused  about  the  risks  of 
self-representation,  and  even  fewer  will  outline  avenues  for  seeking  relief,  it  is  clear  that  with 
the  increasing  number  of  unrepresented  persons  in  the  court  this  type  of  notification 
requirement  will  increase  the  number  of  Rowbotham  applications  and  the  number  of  legal  aid 
applications. 

A  consensus  has  emerged  that  a  trial  judge  faced  with  a  Rowbotham  application  is  not 
constitutionally  empowered  to  order  the  Crown  or  the  Legal  Aid  Plan  to  pay  for 
representation.  All  the  court  can  do  is  to  stay  the  proceedings  as  a  mechanism  for  compelling 
the  Crown  to  determine  whether  the  prosecution  is  important  enough  to  warrant  funding  the 


R.  v.  Zylstra  (19%),  28  O.R.  (3d)  452  (Ont.  Gen.  Div.);  R .  v.  Gauvin  (1997),  N.B.J.  No.  5  (T.D.);  R.  v.  Stiopu 
(1983),  8  C.R.R.  216  (Alta.  Q.B.);  R.  v.  Greco  (1995),  26  O.R.  (3d)  430  (Ont.  Gen.  Div.). 

R.  v.  Rain  (1994),  157  A.R.  385  at  390  (Alta.  C.A.);  see  also  R.  v.  Taylor  (19%),  150  N.S.R.  (2d)  97  (C.A.). 

R.  v.  Hardy  (1990),  62  C.C.C.  (3d)  28  at  33  (Alta.  Q.B.). 
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defence.66  As  a  general  proposition,  a  court  is  not  empowered  to  interfere  with  the  control  of 
expenditures  from  the  consolidated  revenue  fund.  The  Supreme  Court  of  Canada  has  recently 
confirmed  that  it  will  not  compel  a  government  to  spend  money  to  achieve  constitutional 
compliance.  In  determining  whether  or  not  it  is  a  constitutional  requirement  for  a  province  to 
establish  a  “1-800”  24-hour  telephone  duty  counsel  service,  the  court  ruled:67 

In  light  of  the  language  of  s.10  of  the  Charter,  which  on  its  face  does  not  guarantee  any 
substantive  right  to  legal  advice,  and  the  legislative  history  of  s.10,  which  reveals  that  the  framers  of 
the  Charter  did  not  intend  to  incorporate  into  s.10  even  a  relatively  limited  right  to  legal  assistance 
(i.e.  for  those  ‘without  sufficient  means’  and  ‘if  the  interests  of  justice  so  require’),  it  would  be  a 
very  big  step  for  this  court  to  interpret  the  Charter  in  a  manner  which  imposes  a  positive 
constitutional  obligation  on  governments.  The  fact  that  such  an  obligation  would  almost  certainly 
interfere  with  government’s  allocation  of  limited  resources  by  requiring  them  to  expend  public  funds 
on  the  provision  of  a  service  is,  I  might  add,  a  further  consideration  which  weighs  against  this 
interpretation. 

Although  this  comment  has  been  made  in  the  context  of  a  pre-trial  right  to  counsel,  there  is 
no  reason  to  doubt  its  application  to  the  less  explicitly  recognized  right  to  counsel  at  trial. 
Therefore,  it  is  clear  that  the  Supreme  Court  of  Canada  will  not  dictate  to  the  provinces  how 
they  should  deliver  legal  services  and  which  delivery  model  should  be  established.  All  the 
court  will,  and  can,  do  is  to  stay  proceedings  in  the  event  it  is  not  satisfied  that  a  fair  trial  can 
be  secured  without  funded  representation. 

Consistent  with  this  “hands-off’  approach  of  the  Supreme  Court,  it  is  clear  that  a  court 
will  not  impose  upon  a  legal  aid  plan  a  requirement  of  choice  of  counsel,  and  it  will  not 
second-guess  the  adequacy  of  a  provincial  legal  aid  tariff.  With  respect  to  this  issue  of  a  right 
to  counsel  of  choice,  the  Alberta  Queen’s  Bench  has  stated:68 

Freedom  of  choice— if  it  results  in  the  counsel  chosen  being  willing  and  able  to  act— may 
increase  the  degree  of  confidence  which  the  accused  has  in  the  effectiveness  of  his  legal 
representation.  That  heightened  degree  of  confidence  may  or  may  not  be  justified,  depending  upon 
the  reliability  and  accuracy  of  the  information  upon  which  the  accused  acts  in  choosing  his  counsel. 
However,  in  the  case  of  the  non-indigent  accused  the  purposes  of  the  ss.  7,  10(b)  and  11(d)  of  the 
Charter  do  not  rest  upon  the  desirability  of  satisfying  the  subjective  needs  of  a  particular  accused  or 
of  accused  persons  in  general,  but  rather  upon  the  search  for  objective  fairness  in  the  process  of  the 
prosecution  of  persons  for  the  commission  of  offences.  ...Moreover,  laudable  as  it  may  be  that  the 
Ontario  legal  aid  plan  has  allowed  the  accused  persons  it  assists  to  choose  their  own  counsel,  that  is  a 
matter  of  policy  and  even  perhaps  of  provincial  statutory  right  in  Ontario  (I  do  not  know),  but  that 
does  not  mean  that  it  reflects  a  constitutionally  guaranteed  right  of  an  accused  person,  whose  legal 
fees  are  paid  by  the  state,  to  have  counsel  of  his  choice 

Similarly,  the  Prince  Edward  Island  Court  of  Appeal  has  stated  that  an  accused  person 
cannot  complain  about  being  required  to  accept  a  staff  lawyer,  as  opposed  to  a  private  lawyer, 
in  the  absence  of  any  evidence  that  the  staff  lawyer  is  incompetent.  The  court  stated:69 


R.  v.  Rowbotham,  supra,  note  56;  R.  v.  Savard  (1996),  106  C.C.C.  (3d)  130  (Yukon  C.A.). 

R.  v.  Prosper  (1994),  92  C.C.C.  (3d)  353  at  374  (S.C.C.),  cited  in  R.  v.  Savard,  supra,  note  66. 
Panacui  v.  Legal  Aid  Society  of  Alta.,  [1987]  1  W.W.R.  60  at  68  (Alta.  Q.B.). 

R.  v.  Potts  (1995),  136  Nfld.  &  P.E.I.R.  178  at  178  (P.E.I.  S.C.). 
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The  appellant  seeks  a  reversal  of  the  August  29,  1995,  judgment  of  Ghiz,  J.,  denying  his 
application  for  an  order  that  he  ‘be  provided  with  a  lawyer  who  is  paid  for  by  the  Attorney  General’. 
However,  he  has  failed  to  satisfy  me  there  would  be  any  justification  for  this  court  to  interfere  with 
the  decision.  There  was  evidence  to  support  the  finding  by  Ghiz,  J.,  that  Legal  Aid  was  willing  to 
provide  the  appellant  with  staff  counsel.  On  the  other  hand,  there  was  no  evidence  that  the  Legal  Aid 
staff  lawyers  lacked  the  competence  or  skill  to  provide  him  with  a  proper  defence.  I  agree  with 
Ghiz,  J.,  that  the  reasons  the  appellant  gave  for  not  wanting  the  Legal  Aid  staff  lawyers  do  not 
provide  a  proper  or  adequate  basis  for  ordering  the  Province  to  pay  another  counsel  to  conduct  his 
defence.  The  appellant,  although  indigent  and  charged  with  serious  criminal  offences,  nevertheless 
does  not  have  an  unqualified  constitutional  right  to  state-funded  counsel  of  his  choice.  The  appeal  is 
therefore  dismissed.  There  will  be  no  order  as  to  costs. 

On  two  occasions,  the  Nova  Scotia  Court  of  Appeal  has  reviewed  a  refusal  to  provide  an 
accused  person  with  financial  assistance  in  circumstances  in  which  the  accused’s  lawyer 
complained  about  the  fact  that  the  legal  aid  plan  provided  limited  hours  for  preparing  a  case.  In 
a  murder  case,  counsel  was  restricted  to,  and  had  fully  used,  75  hours  of  preparation  time  and 
in  a  fraud  case,  counsel  was  restricted  to,  and  had  fully  used,  100  hours  of  preparation  time. 
The  court  dismissed  these  applications  on  the  basis  that  the  Charter  does  not  “give  the  indigent 
a  right  of  choice  beyond  those  counsel  willing  to  serve  within  the  constraints  of  the  Legal  Aid 
Programme”.  Therefore,  it  appears  that  the  recent  capping  of  the  tariff  and  the  hours  of 
preparation  in  the  Ontario  Legal  Aid  Plan  will  not  trigger  constitutional  scrutiny. 

Unfortunately,  there  still  remains  some  uncertainty  as  to  the  limits  of  constitutional  review 
for  right-to-counsel  requirements.  In  some  cases,  courts  have  ordered  the  Crown  to  pay  for 
expert  witnesses  who  are  needed  for  the  defence  to  make  full  answer  and  defence.71  Clearly,  it 
is  less  intrusive  and  dramatic  for  a  court  to  order  the  Crown  to  pay  for  a  single  witness; 
however,  the  ordering  of  Crown-funded  witnesses  for  the  defence  cast  some  doubt  on  the 
principle  that  a  court  cannot  interfere  with  expenditures  from  the  consolidated  revenue  fund. 

There  is  little  doubt  that  we  will  see  an  increasing  number  of  Rowbotham  applications 
while  the  current  legal  aid  crisis  remains  unresolved.  Public  confidence  in  the  administration  of 
justice  will  be  shaken  if  numerous  cases  are  stayed  as  a  result  of  the  failure  of  the  Legal  Aid 
Plan  to  fund  complex  or  serious  cases.  As  this  regrettable  process  unfolds,  one  should  not 
expect  trial  judges  to  remedy  the  situation  by  assisting  the  unrepresented  accused.  Although  a 
trial  judge  does  have  an  ill-defined  duty  to  assist  the  unrepresented  accused,  and  studies 
indicate  that  unrepresented  accused  generally  receive  lighter  sentences  than  those  accused  who 
have  the  benefit  of  counsel,  it  is  simply  unfair  and  naive  to  believe  that  a  trial  judge  can 
perform  the  function  of  counsel.  In  a  recent  case,  the  Yukon  Territorial  Court  commented  on 
the  problems  arising  from  expecting  a  judge  to  assist  the  unrepresented  accused  at  trial  or  at 
any  significant  stage  of  the  process:73 


R.  v.  Rockwood  (1989),  49  C.C.C.  (3d)  129  (N.S.C.A.),  cited  in  R.  v.  Munroe  (1990),  59  C.C.C.  (3d)  446 
(N.S.C.A.). 

R.  v.  S.(P.R.)  (1987),  38  C.C.C.  (3d)  109  (Ont.  H.C.J.);  R.  v.  Thawer,  [1996]  O.J.  No.  989  [QL]. 

Canadian  Bar  Association,  Legal  Aid  Delivery  Models:  A  Discussion  Paper  (Ottawa:  National  Legal  Aid  Liaison 
Committee,  1987)  at  162;  Patterns  in  Legal  Aid:  Synthesis  of  Findings,  supra,  note  51,  at  80. 

R.  v.  Lewis,  [1995]  Y.J.  No.  116  [QL], 
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Therefore,  in  an  application  for  state  funded  counsel  for  an  indigent  accused  in  a  serious  or 
difficult  case,  reliance  should  rarely  be  placed  on  the  Judge’s  role  of  ‘helper’  or  ‘counsel’  for  the 
accused.  In  my  view,  this  would  apply  to  bail  hearings  and  Preliminary  Hearings,  and  not  just  to  the 
trial.  The  decision  at  the  bail  hearing  can  have  very  serious  consequences  to  an  accused,  as  he  may 
be  detained  for  many  months  prior  to  his  trial;  moreover,  his  confinement  may  directly  affect  his 
ability  to  assist  or  prepare  for  his  trial  and  to  pay  for  legal  counsel.  The  evidence  taken  at  the 
Preliminary  Hearing  is  often  used  by  counsel  to  decide  whether  to  plead  guilty  prior  to  trial,  thus 
saving  considerable  expense  and  the  need  to  put  witnesses  through  further  court  proceedings.  While 
the  primary  purpose  may  be  to  determine  the  ‘sufficiency’  of  the  Crown’s  case,  the  Preliminary  is 
also  used  to  test  witnesses’  credibility  at  trial:  this  is  often  an  important  part  of  the  defence  strategy. 
Where  the  witness  is  unavailable  at  trial,  the  evidence  from  the  Preliminary  Hearing  may  be  read  in 
directly.  Preliminary  Hearings  also  explore  the  factual  basis  for  Charter  breaches  and  search 
warrants.  Without  legal  representation  at  the  early  stages  of  a  criminal  prosecution  in  a  serious  and 
complex  case,  the  accused  will  be  significantly  disadvantaged,  it  will  appear  to  the  public  that  the 
Crown  is  in  a  more  advantageous  position,  and  the  accused  runs  an  appreciably  greater  risk  of 
conviction  or  loss  of  liberty  than  if  he  had  had  legal  representation:  in  this  sense  the  resulting  trial 
will  be  ‘unfair’. 

Sprinkled  throughout  the  recent  case  law  are  examples  of  the  problems  triggered  by 
relying  upon  a  proactive  judiciary  to  serve  as  guardians  of  the  accused’s  interest.  Some  judges 
simply  disregard  the  needs  of  an  accused  and  others  have  misguided  notions  of  what  is  in  the 
best  interests  of  the  accused.  For  example,  in  R.  v.  Finck,  an  unrepresented  accused  facing 
an  array  of  minor  charges  made  a  reasonable  and  meritorious  application  for  disclosure  on  the 
day  of  trial.  The  accused  had  simply  requested  the  names  of  potential  witnesses  who  were 
present  at  the  time  of  the  alleged  offences  and  the  trial  judge  summarily  dismissed  the  request. 
It  is  doubtful  that  this  summary  dismissal  would  have  occurred  had  the  request  been  made  by 
counsel.  The  accused  then  indicated  he  was  unable  to  proceed  and  the  trial  judge  called  a  brief 
recess.  Unfortunately,  the  accused  left  the  courthouse,  presumably  out  of  a  legitimate  sense  of 
frustration,  and  a  bench  warrant  issued.  In  disregarding  the  legitimate  application  of  an 
unrepresented  accused,  the  end  result  was  that  this  individual  spent  89  days  in  jail  awaiting 
trial  for  offences  which  most  likely  would  not  have  resulted  in  a  custodial  sentence. 

In  R.  v  Rajaeefard,15  the  Ontario  Court  of  Appeal  allowed  an  accused  to  withdraw  his 
guilty  plea  in  circumstances  which  may  be  representative  of  the  current  crisis.  The  accused  had 
been  refused  legal  aid  for  a  domestic  assault  and  he  retained  the  services  of  a  student  lawyer 
from  a  law  school  clinic.  The  student  arrived  in  court  for  the  purposes  of  securing  an 
adjournment  as  the  student  had  only  been  retained  on  the  eve  of  trial.  The  trial  judge  refused  to 
grant  the  adjournment,  and  on  his  own  initiative  he  conducted  an  informal  pre-trial  conference 
in  the  hallway  with  the  student  and  the  Crown  and  without  the  attendance  of  the  accused.  The 
judge  indicated  that  upon  an  immediate  guilty  plea  he  would  award  a  non-custodial  sentence 
but  upon  a  finding  of  guilt  after  a  contested  trial  he  would  award  a  10-  to  15-day  jail  term.  Not 
surprisingly,  the  accused  pleaded  guilty  and  the  Court  of  Appeal  concluded,  for  obvious 
reasons,  that  this  plea  was  not  voluntary  and  informed. 

Earlier  in  this  paper,  I  have  indicated  that  in  submissions  received  from  lawyers  and 
judges  it  is  apparent  that  more  and  more  accused  persons  are  unrepresented  at  trial.  Duty 
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counsel,  in  its  current  role,  is  limited  in  its  ability  to  fill  this  gap,  and  trial  judges  are  ill- 
equipped  to  serve  as  guardians  of  the  accused’s  best  interest.  Any  continuing  diminution  of 
legal  aid  coverage  will  only  serve  to  add  a  constitutional  crisis  onto  the  existing  fiscal  crisis. 
Without  adequate  legal  aid  coverage  to  assist  those  facing  complex  or  serious  charges,  the 
celebrated  right  to  counsel  will  appear  to  be  nothing  more  than  a  noble  aspiration  beyond  the 
reach  of  the  indigent  and  the  vulnerable. 

5.  EVALUATION  OF  DELIVERY  MODELS 

(a)  General  Comments 

Canada  has  witnessed  more  evaluations  of  legal  aid  models  than  any  other  common-law 
jurisdiction.  Despite  the  thoroughness  of  these  evaluations,  most  of  the  Canadian  jurisdictions 
are  experiencing  some  of  the  same  problems  that  have  plagued  the  Ontario  Legal  Aid  Plan 
regardless  of  whether  the  plans  are  premised  upon  a  judicare,  staff,  or  mixed  model.  With  the 
exception  of  Saskatchewan,  escalating  costs  over  recent  years  have  placed  many  of  these 
plans  in  jeopardy.  While  Quebec  and  Ontario  have  been  praised  for  the  excellence  of  their 
legal  aid  coverage  for  many  years,  legal  aid  administrators  in  both  provinces  are  now 
struggling  to  provide  service  in  a  time  of  fiscal  crisis. 

The  most  extensive  review  in  Ontario  was  conducted  in  1992  by  Abt  Associates77  and  it 
provides  some  useful  information  to  aid  in  the  determination  of  the  direction  that  legal  aid 
should  take  into  the  21st  century.  It  is  reported  that  40  percent  of  Ontario  lawyers  have  legal 
aid  cases  which  comprise  ten  percent  of  their  practice  and  20  percent  of  lawyers  rely  upon 
legal  aid  as  constituting  half  of  their  practice.78  On  average  a  participating  lawyer  works  on 
21.2  certificates  per  year.79  Most  participants  in  the  Plan  are  sole  practitioners  or  work  in 
small  firms.  Most  participating  lawyers  have  less  experience  than  non-participating  lawyers 
and  clearly  earn  less.  The  factors  which  account  for  the  highest  rates  of  participation  in  the 
program  are:82 

-  work  outside  of  Metropolitan  Toronto  (the  participation  rate  is  especially  high  in  the 
north); 

-  work  in  relatively  smaller  population  centres 

-  are  sole  practitioners  or  employees  of  a  small  firm 

-  were  called  to  the  bar  relatively  recently 

-  are  female  (this  variable  is  correlated  with  recency  of  call  to  the  Bar) 


T.  Goriely,  Legal  Aid  Delivery  Systems:  which  offer  the  best  value  for  money  in  mass  casework?,  prepared  for 
the  Lord  Chancellor’s  Department  (London:  TPR  Social  &  Legal  Research,  February  1996)  [hereinafter  Legal 
Aid  Delivery  Systems ]  at  1 1.  It  is  noted  that  expenditures  in  Saskatchewan  have  gone  down  since  1983. 

Abt  Associates  of  Canada,  supra,  note  8. 
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Ibid.,  at  157. 
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Most  lawyers  enjoy  and  appreciate  legal  aid  work;  however,  the  most  common  complaint 
relates  to  fees  and  services.  Despite  the  fact  that  the  tariff  in  Ontario  is  the  highest  in  the 
country  and  Ontario  legal  aid  lawyers  are  receiving  more  money  for  legal  aid  work  than  their 
counterparts  in  other  provinces,84  most  lawyers  (4/5)  believe  that  the  tariff  compromises  their 
ability  to  provide  quality  service.  The  primary  reasons  why  a  lawyer  in  Ontario  will  not 

oz: 

engage  in  legal  aid  work  are  the  low  tariff  and  the  complex  billing  procedure. 

Unlike  some  jurisdictions  in  which  private  lawyers  assert  that  legal  aid  lawyers  provide  a 
poorer  quality  service,  in  Ontario  there  does  not  appear  to  be  a  strongly  defined  two-tiered 
caste  system.  Nevertheless,  there  is  some  evidence  that  a  majority  of  non-participating  lawyers 
are  suspicious  of  the  quality  of  service  provided  by  legal  aid  lawyers.  The  conclusions  reached 
in  the  Abt  Report  are  as  follows:87 

•  One-third  of  the  participating  lawyers  surveyed  rate  the  competence  of  lawyers  handling  certificate 
work  as  worse  than  that  of  lawyers  doing  comparable  fee-paying  work. 

•  More  than  half  (53  percent)  of  non-participating  lawyers  rate  the  competence  of  lawyers  handling 
certificate  work  as  worse. 

•  In  Metro,  64  percent  of  non-participating  lawyers  rate  the  competence  of  lawyers  handling 
certificate  work  as  worse. 

In  terms  of  improving  service,  it  is  clear  that  most  lawyers,  whether  participating  in  the 

Plan  or  not,  believe  that  increasing  the  tariff  is  the  solution  so  as  attract  the  best  lawyers  in  the 

private  bar.  Few  participating  lawyers  believe  that  a  staff  model  would  improve  services  but 

88 

some  support  for  a  staff  model  is  found  among  the  non-participating  lawyers. 

Few  complaints  are  ever  registered  against  criminal  lawyers  (only  ten  percent  of  all 
complaints  to  the  Law  Society),  but  of  the  few  complaints  made,  most  relate  to  communication 
problems  or  the  slow  progress  of  the  case.  This  may  be  a  surprising  statistic  for  some 
observers  in  light  of  the  fact  that  public  opinion  polls  indicate  that  lawyers,  in  general,  are 
uniformly  criticized  within  the  lay  community.  Most  lawyers  (68  percent  of  non-participating 
and  80  percent  of  participating)  believe  that  the  Plan  has  done  well  in  providing  service  to 
people  of  modest  means.9  However,  the  Report  concludes:92 

[Tjhere  were  still  small  numbers  of  accepted  applicants  whose  experience  with  legal  aid  made  them 
more  negative  on  legal  aid  (12  percent  of  accepted  applicants)  as  well  as  small  numbers  of  rejected 
applicants  whose  experience  made  them  more  positive  on  legal  aid  (7  percent  of  rejected  applicants). 


Ibid.,  at  162. 

Easton,  Brantingham,  and  Brantingham,  supra,  note  15,  at  9. 

Abt  Associates  of  Canada,  supra,  note  8,  at  168. 

Ibid. ,  at  163. 

Ibid. ,  at  163-64. 

Ibid. ,  at  104. 

Ibid. ,  at  173. 

In  a  1993  MacLeans/CTV  opinion  poll  ( MacLeans  Magazine,  January  4,  1993),  amongst  many  professions, 
lawyers  were  considered  to  be  the  second  lowest  (only  politicians  rated  lower)  in  ratings  of  honesty  and  integrity. 

Abt  Associates  of  Canada,  supra,  note  8,  at  195. 

Ibid.,  at  194. 
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The  strongest  reactions  were  reported  for  changes  in  applicant’s  views  of  the  legal  system  in  general. 
In  particular,  46  percent  of  rejected  applicants  and  27  percent  of  accepted  applicants  were  more 
negative  in  these  views  as  a  result  of  their  experiences. 

If  the  administration  of  the  Legal  Aid  Plan  contributes  to  an  increasing  feeling  of 
discontent  with  the  administration  of  justice,  this  is  a  serious  problem  in  need  of  a  solution. 

93 

The  Abt  Report  does  make  a  significant  recommendation  in  this  regard.  The  Report  states: 

In  conclusion,  we  recommend  a  significant  strengthening  of  quality  control  mechanisms  within 
the  Ontario  Legal  Aid  Plan.  The  unwillingness  of  the  Plan  to  set  high  standards  for  membership  on  a 
legal  aid  panel  as  well  as  for  guaranteeing  the  quality  of  individual  legal  cases  can  no  longer  be 
justified.  Legal  aid  clients  are  entitled  to  knowledgeable  and  committed  legal  representation.  A 
visible  and  explicit  system  for  monitoring  and  maintaining  the  quality  of  legal  services  provided  on 
certificates  would  assist  the  Plan  to  more  completely  fulfil  its  mandate  to  the  low  income  citizens  of 
Ontario. 

The  second  aspect  of  the  Plan’s  involvement  in  the  quality  of  legal  services  provided  on 
certificates  concerns  its  quality  improvement  measures.  Specifically,  the  Plan  operates  three 
programs  aimed  at  improving  the  quality  of  legal  services  provided  on  certificates.  These  are  the 
Research  Facility,  the  Mentor  Program  and  the  York  Panel  Classification  System.  All  of  these 
efforts  can  be  considered  to  be  making  a  contribution  to  enhancing  the  quality  of  certificate  work  to 
some  degree.  Their  major  limitation  concerns  breadth  of  coverage.  Use  of  the  Research  Facility  and 
the  Mentor  Program  is  voluntary.  The  York  Panel  Classification  System  is  limited  to  York  County. 
Hence,  while  these  initiatives  are  positive,  they  cannot  reasonably  be  expected  to  exert  a  major 
influence  on  the  quality  of  legal  services  provided  by  lawyers  across  the  province. 

In  the  other  Canadian  jurisdictions,  the  various  evaluations  generally  endorse  the  model 
currently  operating  in  each  province  with  some  minor  suggestions  for  improving  quality  and 
cutting  costs.  It  appears  that  most  jurisdictions  are  wedded  to  the  model  chosen  at  the  outset  of 
their  programs.  In  recent  years,  British  Columbia  attempted  to  move  away  from  judicare  to  a 
more  developed  staff  model,  and  the  lawyers  organized  a  protest  and  work  stoppage  which 
forced  the  government  to  back  down.95  All  the  evaluations  recognize  some  deficiencies  in  their 
plans  but  few  suggest  anything  more  than  mere  cosmetic  surgery. 

For  example,  in  New  Brunswick,  the  judicare  system  is  plagued  by  extremely  high  costs 
and  very  low  coverage,  and  a  1982  evaluation  concluded  that  a  more  “expert”  bar  has  not 
been  achieved  in  criminal  law.  Notwithstanding  these  negative  comments,  the  report  did  not 
recommend  an  overhaul  but  suggested  that  by  “drastically  reducing  the  number  of  lawyers 
enrolled  on  the  criminal  legal  aid  panels”  the  Plan  could  create  a  small  number  of  criminal  law 
specialists.96 


Ibid. ,  at  192-93. 

For  a  description  of  the  operation  of  these  plans,  see  David  Crerar,  A  Cross-Jurisdictional  Study  of  Legal  Aid: 
Governance,  Coverage,  Eligibility,  Financing,  and  Delivery  in  Canada,  England  and  Wales,  Australia,  New 
Zealand,  and  the  United  States,  paper  prepared  for  Ontario  Legal  Aid  Review  (March  19,  1997),  reproduced  in 
Vol.  3  of  this  report. 

T.D.  Agg,  Review  of  Legal  Aid  Services  in  British  Columbia,  report  prepared  for  B.C.  Ministry  of  Attorney 
General  (Vancouver:  August  28,  1992)  at  5. 

J.C.  Hathaway  and  C.J.  Richardson,  Legal  Aid  in  New  Brunswick:  An  Empirical  Evaluation  (Ottawa: 
Department  of  Justice,  1982)  at  258-59. 
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Although  many  of  the  reports  provide  some  form  of  support  for  the  development,  or  the 
strengthening  of  existing  mixed  models,97  in  more  recent  years  the  debate  has  shifted  from  one 
which  concentrates  on  the  evaluation  of  the  merits  of  various  different  models  to  a  debate  on 
the  best  way  legal  aid  can  be  integrated  into  other  components  of  the  criminal  process.  Most 
recently  (1996),  an  evaluation  of  legal  aid  in  Nova  Scotia  was  conducted  and  the  report 
concluded  that  there  appears  to  be  little  understanding  and  communication  between  the 
components  of  the  justice  system.  Therefore,  a  recommendation  was  made  that  legal  aid 
policy  development  must  be  undertaken  in  an  integrated  fashion  with  other  components  of  the 
justice  system.  Later  in  this  paper,  I  will  elaborate  upon  this  theme  and  suggest  that  legal  aid 
reform  divorced  from  the  larger  issues  of  justice  reform  is  doomed  to  failure.  However,  for 
now,  I  will  undertake  to  review  the  tedious  debate  over  the  merits  of  various  delivery  models. 

(b)  The  Nature  of  the  Debate 

Since  the  inception  of  legal  aid  in  the  western  world,  commentators  have  engaged  in  the 
debate  as  to  whether  a  judicare  model  is  superior  to  a  staff  model.  There  is  very  little  which 
can  be  added  to  the  literature  in  terms  of  insight  and  novelty  of  analysis.  In  1987,  the  Canadian 
Bar  Association  released  a  comprehensive  study  on  legal  aid  delivery  models99  and  in  many 
ways  this  report  constitutes  the  high-water  mark  in  the  debate.  In  a  succinct  and  precise 
manner,  the  Canadian  Bar  Association  outlined  the  perceived  strengths  and  weaknesses  of  the 
four  common  models  of  delivering  legal  aid  services.  This  outline  is  reproduced  in  its  entirety 
for  ease  of  reference:101 


Judicare 

Advantages 

1)  Choice  of  Counsel 

2)  Better  Access  in  Some  Areas 

3)  Open-Ended 

4)  Responsive 

5)  Availability  of  Special  Expertise 

6)  Independence  of  the  Bar 

7)  Active  Professional  Involvement 

8)  The  Bar  as  Proxy 

9)  Quality  of  Service  Mechanisms 


Disadvantages 

1)  Loss  of  Opportunities  for  Specialisation 

2)  Existing  Distribution  of  Skills 

3)  Inadequate  Tariffs 

4)  Loss  of  Experienced  Lawyers 

5)  Illusory  Choice  in  Urban  Areas 

6)  Reactive  Orientation 

7)  Individual  Representation  Only 

8)  A  Potential  Conflict 

9)  Use  of  Area  Directors 

10)  Central  Administration  Expenses 


Lippert  and  Easton,  supra,  note  9;  see,  e.g.  Canadian  Bar  Association,  supra,  note  72,  at  227;  Legal  Aid 
Delivery  Systems,  supra,  note  76,  at  iv;  Zemans  and  Monahan,  supra,  note  4,  at  143;  and  C.  Mandell, 
submission  to  the  Ontario  Legal  Aid  Review  on  behalf  of  the  Correctional  Law  Project,  Queen’s  University  (May 
12,  1997)  at  7. 

98 

Nova  Scotia  Legal  Aid  Commission,  Review  of  Legal  Aid  Services  in  Nova  Scotia,  report  prepared  by  Legal  Aid 
Review  Team  for  Nova  Scotia  Department  of  Justice  (Halifax:  April  19%)  [hereinafter  Review  of  Legal  Aid 
Services  in  Nova  Scotia]  at  iii  and  3. 

99 

100 


101 


Canadian  Bar  Association,  supra,  note  72. 

Another  excellent  survey  of  this  debate  can  be  found  in  Bums  and  Reid,  supra,  note  34. 
Canadian  Bar  Association,  supra,  note  72,  at  vii-ix. 
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Staff  Lawyer  Models 
Advantages 

1)  Specialisation 

2)  Access  in  Urban  Areas 

3)  Internalization  of  Quality  Standards 

4)  Duty  Counsel  Services 

5)  Reduced  Administrative  Expenses 


Community  Legal  Clinics 
Advantages 

1)  Effective  Delivery  of  Poverty  Law  Services 

2)  Community  Legal  Education,  Law  Reform 
and  Interests  Advocacy 

3)  Outreach  Function 

4)  Local  Sensitivity 

5)  A  Specialized  Role 

6)  Independence 

Mixed  Models 
Advantages 

1)  Client  Choice 

2)  Improved  Access 

3)  Open-Ended,  Yet  Predictable 

4)  Responsiveness 

5)  Specialisation 

6)  Protection  of  Quality  of  Service 

7)  Administrative  Choices 

8)  Continued  Bar  Involvement 

9)  Administrative  Independence 

10)  Lawyer  Independence 

11)  Clinics 


Disadvantages 

1)  No  Choice  of  Counsel 

2)  Rural  Access  Problems 

3)  Ease  of  Driving  up  Caseloads 

4)  Diminution  of  the  Private  Bar 

5)  Reactive  Orientation 

6)  Lack  of  Responsiveness 

7)  Increased  Need  for  Quality  Standards 

8)  Individual  Representation  Only 

9)  Loss  of  Active  Involvement  of  the  Bar 

10)  The  Role  of  the  Commission 

Disadvantages 

1)  Limited  Georgraphic  Scope 

2)  Limited  Case  Coverage 

3)  Maintenance  of  Board  Direction 

4)  Delicate  Administrative  Stuctures 

5)  Political  Resistance 


Disadvantages 

1)  Inadequate  Tariffs 

2)  Diminution  of  the  Private  Bar 

3)  Unfair  Competition 

4)  Less  Coherence  in  Policy-Making 

5)  A  Delicate  Balance 


In  evaluating  the  strengths  and  weaknesses  of  these  various  models,  most  commentators 

appear  to  rely  upon  rhetorical  comment  and  ideology.  Empirical  study  tends  not  to  be 

determinative,  with  some  studies  focusing  on  issues  relating  to  costs  while  other  studies  focus 

on  the  more  elusive  criterion  of  quality  of  service.  Comparative  studies  are  of  little  value  due 

to  the  fact  that  they  tend  not  to  control  for  factors  such  as  type  of  offence,  prior  record  of 
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accused,  the  nature  of  the  defence,  and  other  factors  which  might  affect  case  outcomes. 
Before  turning  to  an  assessment  of  the  cost  and  quality  of  service  issue,  it  must  be  noted  that  in 
recent  years  a  general  consensus  has  been  reached  that  a  mixed  model  is  the  best  route  to  take 
in  reforming  legal  aid.  In  some  ways,  this  is  a  pedestrian  conclusion.  The  inability  to  resolve 
the  endless  debate  has  resulted  in  most  commentators  resigning  themselves  to  the  necessity  of 


102 


P.  Houlden  and  S.  Balkin,  “Quality  and  Cost  Comparisons  of  Private  Bar  Indigent  Defence  Systems”  (1985),  76 
J.  Crim.  L.  &  Criminology  176  at  177. 
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taking  a  compromise  position:  a  bit  of  judicare  mixed  together  with  a  bit  of  staff  model  or 
clinic  model. 

In  fact,  most  Canadian  jurisdictions  have  already  adopted  a  mixed  model  approach,  with 
some  provinces  emphasizing  the  judicare  component  and  other  jurisdictions  emphasizing  the 
staff  component.  Ontario  claims  to  have  a  mixed  model  because  the  judicare  system  is 
supplemented  by  a  robust  clinic  component.  However,  the  community  clinics  in  Ontario  do  not 
play  a  large  role  in  the  provision  of  criminal  law  representation  (and  they  were  not  designed  to 
play  this  role);  therefore,  I  would  consider  the  Ontario  legal  aid  system  with  respect  to 
criminal  law  to  be  based  upon  a  judicare  model.  In  any  event,  it  should  be  stated  at  the  outset 
that  Ontario’s  community  clinics  serve  a  valuable  role  in  providing  unique  legal  services  to  the 
disadvantaged,  and  in  this  paper  any  discussion  of  an  increasing  staff  component  to  the  Ontario 
system  is  not  premised  upon  the  community  clinics  serving  this  function.  The  integrity  and 
unique  function  of  these  clinics  may  be  compromised  by  saddling  them  with  responsibility  for 
criminal  cases. 

After  its  exhaustive  review  of  the  respective  values  of  the  judicare  and  staff  models,  the 
Canadian  Bar  Association  concluded  that  the  mixed  model  would  be  the  best  approach  because 
it  “offers  the  opportunity  to  obtain  the  advantages  of  all  of  the  staff,  judicare  and  clinic 
models,  so  long  as  an  adequate  mix  of  all  three  are  employed”.  In  a  more  detailed 
explanation,  Owen  Lippert  describes  the  value  of  the  eclectic  approach:104 

The  advantage  of  the  mixed  system  is  that  it  permits  the  tariff  received  by  the  bar  to  be 
constrained  by  the  cost  of  providing  staff  services  while  at  the  same  time  ensuring  that  staff  costs  be 
kept  in  control.  The  bane  of  the  system  is  that  it  requires  significant  bureaucratic  flexibility  since  the 
legal  services  staff  organization  has  to  be  prepared  to  contract  or  expand  as  a  response  to  conditions 
in  the  industry. 

The  mixed  system  staff  counsel  typically  handle  many  cases  and  therefore  tend  to  have  lower 
costs  per  case— as  viewed  by  aggregate  statistics  (Easton,  Brantington  and  Brantington  [1994]).  The 
establishment  of  a  staff  system  must  include  the  full  costs  of  hiring  staff— law  libraries,  support  staff 
and  administration,  pensions,  and  potentially  layoff  and  dismissal  problems  excised  comparable  to 
the  alternative  cost  of  the  tariff  paid  to  private  lawyers. 

The  system  relies  on  a  balance  of  cases  between  the  staff  and  the  private  bar.  Clients  choose 
who  they  wish  to  have  represent  them.  Both  the  private  bar  and  staff  have  an  incentive  to  provide 
service  since  staff  will  be  reduced  or  expanded  as  a  function  of  demand.  Quality  of  service  is 
maintained  as  in  the  judicare  model  by  the  decisions  of  the  clientele.  Cost  is  reduced  since  staff 
counsel  will  have  to  be  less  expensive  than  the  private  bar.  If  not,  then  they  can  be  downsized.  This 
puts  a  corresponding  limit  on  the  tariff  available  to  the  private  bar. 

The  mixed  system  has  the  advantage  of  providing  the  legal  aid  administration  with  a  window  on 
the  industry  to  keep  track  of  trends  and  intentions.  It  also  permits  the  government  to  respond  more 
easily  to  work  stoppage  threats  by  either  staff  or  judicare  providers.  It  also  gives  the  government  a 
little  more  flexibility  with  respect  to  costs  as  staff  costs  are  likely  to  be  more  predictable  than  purely 
judicare  costs  as  the  government  does  not  have  direct  control  over  the  number  of  certificates. 
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Canadian  Bar  Association,  supra,  note  72,  at  227. 
Lippert  and  Easton,  supra,  note  9. 
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In  the  most  recent  review  of  the  Ontario  Legal  Aid  Plan,  Zemans  and  Monahan  reach  the 
same  conclusion,  which  is  being  promoted  with  increasing  frequency.  They  conclude:105 

•  There  is  no  inherent  advantage  in  either  staff  delivery  or  judicare  delivery  of  legal  aid  services. 
While  many  studies  have  demonstrated  that  a  staff  model  is  capable  of  delivering  services  more 
cost-effectively  than  a  judicare  model,  these  studies  should  not  have  been  relied  upon 
conclusively.  Cost-effectiveness  is  ultimately  a  function  of  management,  not  choice  of  delivery 
model.  That  said,  there  may  be  reasons  to  believe  that  the  presence  of  limited  staff  delivery  of 
certain  legal  aid  services  may  improve  the  overall  operation  of  the  mixed  model. 

•  The  delivery  of  legal  aid  services  in  Ontario  would  be  improved  if  Legal  Aid  Ontario  adopted  a 
multifaceted  approach  to  legal  needs. 

•  The  delivery  of  legal  aid  services  would  be  similarly  improved  if  Legal  Aid  Ontario  adopted 
graduated  levels  of  legal  services,  including,  but  not  limited  to,  expanded  duty  counsel  services. 

•  Legal  Aid  Ontario  should  promote  continued  experimentation  with  a  wide  range  of  potential 
delivery  models  and/or  management  techniques. 

Finally,  in  a  recent  comparative  survey,  Alan  Paterson  comments  upon  the  uniform  and 
frequent  calls  for  diversification  of  service  through  a  mixed  model:106 

Even  though  experts  are  divided  over  the  cost-effectiveness  of  the  judicare  and  salaried  models 

of  legal  aid,  there  is  a  remarkable  consensus  that  the  ideal  way  forward  for  western  countries  is  a 

model  that  involves  a  mixture  of  judicare  and  salaried  elements. 

In  light  of  the  “remarkable  consensus”  which  has  been  reached  with  respect  to  this  debate,  one 
might  think  that  no  value  would  be  served  in  assessing  the  relative  value  of  judicare  versus 
staff  models;  however,  in  determining  the  best  mix  of  these  two  models,  it  is  important  to  have 
a  keen  understanding  of  the  perceived  strengths  and  weaknesses.  Accordingly,  I  will  now  turn 
to  an  assessment  of  these  two  models  and  their  respective  value  in  promoting  an  efficient  and 
effective  delivery  of  legal  services  for  criminal  cases. 

(c)  The  Cost  Issue 

Most  people  believe  on  an  intuitive  level  that  a  staff  model  of  delivery  is  cheaper  than  a 
judicare  model.  To  a  certain  extent  this  is  confirmed  by  empirical  study,  but  most 
commentators  agree  that  the  studies  are  inconclusive  as  a  result  of  the  failure  to  control  for 
numerous  variables.  The  intuitive  appeal  of  the  staff  model  in  terms  of  the  issue  of  costs  is  not 
really  a  belief  that  the  staff  model  is  less  expensive  to  operate  but,  rather,  that  a  staff  model 
makes  for  easier  budgetary  planning.  Having  lawyers  on  salary  allows  for  better  planning  than 
does  paying  private  lawyers  for  an  indeterminate  number  of  certificates  with  the  possibility  of 
discretionary  increases  above  and  beyond  a  stipulated  tariff. 
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Zemans  and  Monahan,  supra,  note  4,  at  143. 

A.  Paterson,  “Financing  Legal  Services:  A  Comparative  Perspective”,  in  D.L.  Miller  and  P.  Beaumont,  eds.. 
The  Option  of  Litigation  in  Europe  (1992)  at  165. 
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When  one  looks  at  the  comparative  cost  figures  it  appears  that  the  staff  model  is  the  least 

107 

expensive.  For  example,  the  1990  cross-jurisdictional  cost  per  case  figures  in  Canada  were: 


Staff/Judicare  Mix 


Fraction  of  cases 
handled  by  staff 

Cost  per  case 
in  1990$ 

Saskatchewan 

1.0 

378 

Nova  Scotia 

0.9 

478 

Prince  Edward  Island 

0.9 

191 

Quebec 

0.6 

349 

Manitoba 

0.3 

569 

Ontario 

0.15 

1,041 

British  Columbia 

0.14 

740 

Alberta 

0.01 

642 

Northwest  Territories 

0.0 

1,413 

Yukon 

0.0 

784 

New  Brunswick 

0.0 

750 

The  figures  for  1991-92  present  a  similar  picture  with  the  judicare  systems  having 
considerably  higher  costs  per  case  and  all  with  jurisdictions  demonstrating  higher  costs  per 
case  than  in  the  previous  year:108 


Average  Total  Cost  per  Full  Service  Criminal  Application  1991-92 


Group 

Cost  per  full  case 

%  of  cases  referred 
to  private  bar 

Group  1 

Northwest  Territories 

$2,508 

100 

New  Brunswick 

$1,467 

100 

Ontario 

$1,221 

100 

Yukon 

$1,182 

100 

British  Columbia 

$1,118 

97 

Alberta 

$846 

100 

Group  2 

Newfoundland 

$543 

26 

Quebec 

$516 

50 

Manitoba 

$514 

68 

Group  3 

Nova  Scotia 

$470 

11 

Saskatchewan 

$279 

1 

Prince  Edward  Island 

$261 

10 

107 


108 


Easton,  Brantingham  and  Brantingham,  supra,  note  15,  at  65. 
Legal  Aid  Delivery  Systems,  supra,  note  76,  at  17. 
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Within  a  given  jurisdiction,  it  also  appears  that  it  is  more  costly  for  private  lawyers  to  take 
on  criminal  cases  than  it  is  for  a  staff  lawyer:109 


Average  Cost  Per  Case,  Criminal  Cases  Evaluation  Study  Findings 

Staff  Lawyer 

Private  Bar 

Nova  Scotia  (1981-82) 

$  122 

$739 

Quebec  (1980-81) 

$  105 

$214 

British  Columbia  (1980) 

$  106 

$  192 

Manitoba  (1987) 

$  121 

$273 

Finally,  statistics  from  American  jurisdictions  appear  to  confirm  this  general  pattern  of 
staff  models  providing  a  more  cost-efficient  method  of  delivering  legal  services:110 

Cost  per  Case  in  Selected  States— Financial  Year  1992-93 


Public  Defender 

Assigned  Counsel 

Colorado 

$318 

$813 

Iowa 

$  184 

$484 

Kansas  (felony  only) 

$564 

$643 

Minnesota 

$330 

$  98 

Missouri 

$230 

$1,316 

Nebraska 

$  122 

$230 

Wyoming 

$543 

$750 

Although  there  is  an  apparent  consistent  pattern  to  these  figures,  most  commentators 
discount  the  value  of  these  figures.  Perhaps  the  clearest  critique  of  the  value  of  these  figures 
can  be  found  in  the  1996  report  of  Zemans  and  Monahan.  They  conclude:111 

Notwithstanding  the  strength  and  consistency  of  these  conclusions,  it  would  be  a  mistake  to 
simply  transpose  the  results  of  these  studies  onto  the  cost  of  legal  aid  services  in  Ontario  and 
conclude  that  similar  services  can  be  delivered  less  expensively  using  a  staff  system.  The  authors  of 
most  studies  acknowledge  that  conclusions  about  the  cost-effectiveness  of  service  models  are 
dependent  on  the  interaction  of  three  separate  variables:  the  level  of  tariff  paid  to  private 
practitioners,  the  salary  and  benefit  cost  of  staff  lawyers,  and  the  productivity  of  staff  lawyers.  If  the 
level  of  staff  productivity  is  low,  staff  delivery  will  not  be  cost  effective.  Similarly,  if  a  legal  aid 
plan  is  prepared  to  significantly  reduce  the  level  of  a  tariff,  judicare  delivery  may  be  more  cost- 
effective.  Observed  cost  differences  are  probably  related  in  some  substantial  way  to  the  differences 
in  the  salary  structures  for  staff  lawyers  and  in  the  equivalent  tariff  rates  paid  to  private  lawyers.  ‘If 
the  salary  structure  were  increased  substantially  in  relation  to  tariff  rates,  the  observed  cost 
differences  would  decrease  or  perhaps  disappear’. 


Canada,  Department  of  Justice,  Patterns  in  Legal  Aid,  2nd  ed.  (Ottawa:  1994)  [hereinafter  Patterns  in  Legal  Aid] 
at  42. 

Spandenberg  Group,  Indigent  Defence  System  in  Nebraska  (West  Newton,  Mass.:  1993)  at  36. 

Zemans  and  Monahan,  supra,  note  4,  at  150  [internal  footnotes  omitted]. 
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Without  a  precise  control  for  independent  variables,  statistics  can  be  inherently 
misleading.  In  fact,  there  are  some  American  studies  which  demonstrate  that  the  judicare 
system  is  cheaper.112  There  is  little  doubt  that  there  is  a  high  correlation  between  high  cost  and 
the  use  of  a  judicare  system,  but  the  inconclusive  nature  of  these  statistics  has  led  the  Canadian 
Bar  Association  to  recommend  that  “a  moratorium  should  be  declared  on  all  efforts  to 
compare  cost-per-case  across  plans  until  such  time  as  an  adequate  national  data  base  has  been 
developed”.111  Not  surprisingly,  the  National  Legal  Aid  Advisory  Committee  in  Australia  also 
concluded  that  “the  protracted  debate  in  Australia  over  cost  differences  between  legal  aid 
delivered  through  salaried  lawyers  and  private  lawyers  should  no  longer  be  continued”.1  4 

Cost  effectiveness  is  a  function  of  managerial  operation  and  not  a  function  of  choice  of 
delivery  model.  Costs  can  be  lowered  within  a  judicare  system  through  manipulation  of  the 
tariff  and  costs  can  be  lowered  in  the  staff  model  by  increasing  the  caseload  of  a  staff  lawyer. 
An  underfunded  judicare  system  would  be  cheaper  than  a  properly  funded  staff  model  and  vice 
versa.  One  can  only  measure  cost  effectiveness  if  one  has  a  uniform  standard  for  measuring 
quality  of  service.  It  is  meaningless  to  conclude  that  the  staff  model  is  cheaper  if  this  model  is 
delivering  sub-par  quality  of  service. 

Notwithstanding  the  reluctance  to  place  a  great  deal  of  weight  on  these  figures,  there  are 
two  issues  relating  to  costs  which  must  be  addressed.  The  National  Review  of  Legal  Aid 
reported  that  private  lawyers  tend  to  engage  in  “strategic  billing”  in  which  they  bill  for  the 
maximum  amounts  regardless  of  the  actual  amount  of  work  done  on  a  case.115  This  conclusion 
is  underscored  by  the  recent  scandal  over  the  “dumptmck”  lawyers  in  criminal  practice  who 
manipulate  the  legal  aid  tariff  by  scheduling  numerous  guilty  pleas  in  the  course  of  a  day  in 
order  to  collect  the  highest  possible  fees  for  a  single  day  of  court  time. 

There  is  no  question  that  “dumptmck”  lawyers  exist  and  that  they  have  made  hundreds  of 
thousands  of  dollars  every  year  while  rarely  conducting  a  contested  trial,  but  hopefully  the 
“dumptmck”  lawyer  is  a  vanishing  breed.  Furthermore,  although  “strategic  billing”  is  a  reality 
of  the  business  of  practising  law,  the  significance  of  this  issue  has  been  considerably  muted  by 
the  introduction  of  the  new  tariff  which  replaces  block  fees  with  stipulated  hourly  maximums. 
The  operation  of  the  new  tariff  has  made  it  virtually  impossible  to  conduct  a  “dumptmck” 
practice,  and  despite  the  shortcomings  of  the  new  tariff,  it  has  served  to  minimize  the  worst 
abuses  of  legal  aid  billing. 

A  more  significant  concern  relates  to  the  documented  fact  that  staff  lawyers  tend  to  spend 
much  less  time  on  a  case  than  do  private  lawyers.116  For  example,  a  1987  Manitoba  study 
demonstrated  that  staff  lawyers  averaged  3.9  hours  per  case,  whereas  private  lawyers  averaged 
8.2  hours.117  This  may  suggest  that  staff  lawyers  are  more  efficient  with  respect  to  the 
disposition  of  cases  or  it  may  also  suggest  that  staff  lawyers  do  not  perform  all  the  necessary 
services  that  a  private  lawyer  will. 


Crerar,  supra,  note  94,  at  46. 

Canadian  Bar  Association,  supra,  note  72,  at  x. 

Legal  Aid  Delivery  Systems,  supra,  note  76,  at  27. 
National  Review  of  Legal  Aid,  supra,  note  17,  at  157. 
Patterns  in  Legal  Aid,  supra,  note  109,  at  43. 

Legal  Aid  Delivery  Systems,  supra,  note  76,  at  15. 
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It  is  important  to  understand  why  it  is  that  staff  lawyers  spend  less  time  on  a  case  because 
the  resolution  of  this  question  speaks  both  to  the  issue  of  costs  and  the  issue  of  quality  of 
service.  On  the  one  hand  it  may  be  simply  a  reflection  of  the  belief  that  staff  lawyers  work  on 
and  select  easier  cases.  On  the  other  hand  it  may  demonstrate  that  staff  lawyers  are  specialists 
who  are  more  efficient  in  working  on  a  given  case  because  they  have  become  skilled  at 
handling  routine  cases.  In  addition,  it  must  be  remembered  that  staff  lawyers  usually  have 
better  administrative  support,  internal  investigators,  and  research  departments  and  this  will 
lead  to  an  overall  reduction  in  costs.  Finally,  staff  lawyers  and  private  lawyers  have  different 
incentives,  and  the  critics  of  public  defenders  claim  that  these  lawyers  have  no  economic 
reason  for  striving  towards  excellence  and  may  be  more  interested  in  simply  ensuring  that  they 
can  leave  the  office  at  a  reasonable  hour. 

This  last  point  raises  the  most  critical  question  in  determining  the  best  choice  of  delivery 

model.  Although  in  this  day  and  age  one  must  be  sensitive  to  economic  issues,  there  is  no 

value  in  choosing  a  cost-effective  model  if  this  model  will  lead  to  poor  quality  service.  One 

must  never  forget  that  the  ultimate  goal  is  to  provide  effective  assistance  of  counsel  to  low- 

income  accused  persons,  and  providing  ineffective  assistance  at  a  discounted  rate  is  worse  than 

1 !  8 

providing  no  assistance  at  all.  As  Professor  Zemans  has  noted: 

Although  government  and  bureaucrats  continue  to  become  much  more  concerned  with  the  issue 
of  cost  effectiveness,  discussions  of  cost  have  done  little  to  advance  the  discussion  [sic]  of  legal 
services  to  low  income  people.  Since  both  salaried  and  private  lawyers  schemes  provide  similar 
services,  the  cost  effectiveness  discussions  become  a  digression  from  the  crucial  discussion  of  the 
democratization  of  legal  services  and  provision  of  appropriate  legal  services  to  respond  to  the  socio¬ 
economic  needs  of  underprivileged  and  Sow  income  persons. 

(d)  The  Quality  of  Service  Issue 

Simply  stated,  quality  of  service  is  the  critical  and  most  elusive  issue.  Measuring  quality 
has  a  subjective  component  which  allows  personal  opinion  and  ideology  to  skew  judgment.  In 
most  of  the  submissions  received,  private  lawyers  simply  assume  that  staff  lawyers  will 
perform  poorly  when  compared  to  the  service  provided  by  a  private  lawyer  who  has  an 
economic  incentive  to  achieve  excellence.  Although  it  stands  to  reason  that  the  private  lawyer 
will  benefit  economically  from  providing  excellent  service  as  this  will  lead  to  more  referrals 
for  work,  it  does  not  necessarily  follow  that  a  staff  lawyer  will  not  be  driven  to  excellence  by  a 
sense  of  professional  pride  or  other  types  of  incentives. 

In  fact,  it  may  be  that  the  private  lawyer  is  not  driven  to  achieve  real  excellence,  but 
merely  the  appearance  of  excellence.  In  order  to  attract  clients  who  are  largely  unable  to  assess 
good  lawyering  skills,  it  is  only  necessary  to  project  the  image  of  the  fearless  advocate. 
Professor  Blumberg  refers  to  law  as  a  “confidence  game”  in  that  much  of  what  drives  the 
lawyer  is  the  maintenance  of  the  appearance  of  competence  and  not  actual  competence.119  On 


F.H.  Zemans,  “Recent  Trends  in  the  Organization  of  Legal  Services”  (1986),  11  Queen’s  L.J.  27  at  55. 

A.  Blumberg,  “The  Practice  of  Law  as  a  Confidence  Game:  Organizational  Co-optation  of  a  Profession” 
(1966-67),  1  Law  and  Soc.  R.  15.  See  also  S.  Schulhofer,  “Criminal  Justice  Discretion  as  a  Regulatory  System” 
(1988),  17  J.  Legal  Stud.  43.  For  the  most  part,  lawyers  will  deny  the  claim  that  their  loyalities  can  be 
compromised  by  institutional  pressures;  however,  to  gain  a  clearer  understanding  of  how  this  problem  has 
manifested  itself  in  criminal  defence  work  in  Canada,  I  would  recommend  reading  the  comprehensive  and 
disturbing  empirical  study,  R.  Ericson,  The  Ordering  of  Justice:  A  Study  of  Accused  Persons  as  Dependants  in 
the  Criminal  Process  (Toronto:  University  of  Toronto,  1982). 
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the  other  hand,  it  has  been  noted  that  staff  lawyers  have  nothing  to  gain  from  the  appearance  of 
competence  and  thus  they  do  not  trumpet  their  successes  as  would  a  private  lawyer  who  is 
seeking  to  increase  his/her  client  base. 

With  respect  to  quality  of  service,  I  suspect  that  “motivation  affects  perception”  and 
private  lawyers  are  motivated  to  find  fault  in  the  work  done  by  staff  lawyers.  In  the  attempt  to 
escape  the  futile  exercise  of  false  recrimination  and  self-serving  promotion,  some  studies  have 
been  able  to  quantify  some  aspects  of  the  debate.  The  studies  clearly  indicate  the  following:121 

(1)  client  satisfaction  appears  to  be  the  same  in  a  staff  model  and  in  a  judicare  model; 

(2)  conviction  rates  are  the  same  in  both  models; 

(3)  private  lawyers  conduct  more  trials  and  staff  lawyers  negotiate  more  guilty  pleas;  and 

(4)  staff  lawyers  appear  to  receive  lesser  sentences  for  their  clients. 

In  addition,  studies  have  noted  the  following  more  intangible  factors: 

122 

(1)  private  lawyers  appear  to  develop  better  relations  with  their  clients; 

(2)  given  the  choice,  more  clients  in  Manitoba  choose  private  lawyers  whereas  more 
clients  in  Quebec  choose  staff  lawyers;  and 

(3)  in  Saskatchewan,  most  clients  felt  that  being  given  a  choice  of  counsel  would  improve 
the  outcome  of  a  case.124 

It  becomes  next  to  impossible  to  resolve  the  debate,  and  one  may  be  left  with  the  trite 
conclusion  that  there  are  bad  private  lawyers  and  bad  staff  lawyers  just  as  there  are  good 
private  lawyers  and  good  staff  lawyers.  However,  upon  reviewing  the  literature,  and  reflecting 
upon  my  own  experience  as  an  educator  and  lawyer,  I  have  reached  the  following  tentative 
conclusions. 

(i)  Independence 

It  has  been  asserted  that  staff  lawyers  cannot  be  fearless  advocates  due  to  their  status  as 
government  employees.  I  agree  with  the  Canadian  Bar  Association  in  concluding  that  “it  is  the 
fact  of  third  party  payment,  not  the  nature  or  form  of  the  payment,  that  creates  the  potential 
for  conflict”,  and,  as  such,  compromising  one’s  independence  may  be  a  problem  for  the 
judicare  lawyer  as  it  might  be  for  a  staff  lawyer.  Although  the  fact  that  staff  lawyers  tend  to 
negotiate  more  guilty  pleas  leads  to  an  appearance  of  being  aligned  too  closely  to  the 
prosecutor,  there  is  ample  evidence  that  private  lawyers  may  also  compromise  their 
independence  in  some  cases  in  order  to  maintain  good  relations  with  the  Crown.  Private 
lawyers  operate  within  institutional  pressures  which  can  lead  a  lawyer  in  some  cases  to 
promote  a  negotiated  settlement  for  a  disliked  client  in  order  to  capitalize  on  the  good  will  of 
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L.J.  McIntyre,  The  Public  Defender:  The  Practice  of  Law  in  the  Shadow  of  Repute  (Chicago:  University  of 
Chicago  Press,  1987)  at  65-70. 

National  Review  of  Legal  Aid ,  supra,  note  17,  at  158;  Patterns  in  Legal  Aid ,  supra,  note  109,  at  40. 

Patterns  in  Legal  Aid,  ibid.,  at  45. 

A.  Fineblit,  “Legal  Aid:  Doing  More  with  Less”,  in  Zemans,  Monahan  and  Thomas,  supra,  note  6. 

National  Review  of  Legal  Aid,  supra,  note  17,  at  159. 

Canadian  Bar  Association,  supra,  note  72,  at  207. 
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the  prosecutor  when  it  is  needed  to  secure  concessions  for  a  well-liked  client.  As  Michael 
McConville  has  pointed  out:  “[T]he  defence  lawyer  is,  like  the  defendant  himself,  a  prisoner 
of  the  system.”126 

(ii)  Choice 

One  of  the  shortcomings  of  the  staff  model  is  the  absence  of  choice.  In  principle,  choice 
should  be  maximized  because  individuals  should  have  some  degree  of  autonomy  when 
involved  in  a  process  which  may  ultimately  lead  to  a  deprivation  of  liberty.  However,  with  the 
exception  of  some  American  studies  which  document  client  discontent  with  public 

defenders,  the  Canadian  studies  demonstrate  that  client  satisfaction  is  roughly  the  same 

1 28 

whether  the  client  is  within  a  choice-laden  judicare  model  or  a  choice-restricted  staff  model. 

The  Canadian  Bar  Association  reports  that  the  majority  of  clients  are  “unable  or  unwilling 
to  exercise  choice  when  given  the  opportunity”.  Unlike  clients  seeking  legal  service  in  the 
corporate  and  commercial  fields,  most  accused  persons  (especially  first  offenders)  have 
insufficient  information  upon  which  to  base  a  decision  as  to  counsel  of  choice.  The  accused 
person  may  know  the  names  of  high-profile  lawyers  from  media  reports,  but  it  is  unlikely  that 
he/she  would  be  able  to  retain  the  services  of  this  lawyer  on  a  legal  aid  certificate. 

In  a  very  general  sense,  the  presence  of  choice  may  enhance  client  satisfaction;  however, 
it  appears  that  the  importance  of  choice  of  counsel  is  magnified  in  the  eyes  of  the  private 
lawyers.  This  may  be  why  choice  of  counsel  has  not  been  recognized  as  a  constitutional 
imperative.  It  is  a  luxury,  not  a  necessity. 

(iii)  Specialization 

The  staff  lawyer  can  acquire  a  specialized  expertise  by  virtue  of  the  fact  that  he/she 
becomes  immersed  on  a  daily  basis  in  criminal  law  work.  The  private  lawyer  can  obviously 
acquire  the  same  specialization;  however,  knowing  that  there  are  4,000  to  5,000  private 
lawyers  working  on  legal  aid  certificates  in  criminal  cases,  there  is  reason  to  doubt  that  all 
these  lawyers  have  become  criminal  law  specialists.  Many  of  these  lawyers  are  general 
practitioners  who  conduct  criminal  litigation  one  day  and  draft  contracts  the  next. 

Related  to  the  claim  of  specialization  is  the  assertion  that  only  a  judicare  model  allows  for 
senior  members  of  the  bar  with  extensive  experience  to  provide  legal  assistance.  Statistics  from 
OLAP  appear  to  confirm  this  as  16  percent  of  criminal  cases  are  conducted  by  lawyers  with 
one  to  three  years  of  experience,  39  percent  of  criminal  cases  are  conducted  by  lawyers  with 
four  to  twelve  years’  experience,  and  45  percent  of  cases  are  conducted  by  lawyers  with  over 
12  years’  experience.  This  statistic  speaks  favourably  for  the  judicare  model;  however,  there 
is  no  way  of  knowing  whether  the  senior  lawyer  is  providing  the  service  or  whether  this  work 
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As  quoted  in  R.V.  Ericson  and  P.M.  Baranek,  The  Ordering  of  Justice:  A  Study  of  Accused  Persons  as 
Dependents  in  the  Criminal  Process  (Toronto:  University  of  Toronto  Press,  1982)  at  78. 

Bums  and  Reid,  supra,  note  34,  at  426. 

Canadian  Bar  Association,  supra,  note  72,  at  87. 

Ibid.,  at  137. 

Law  Society  of  Upper  Canada,  1996  Annual  Report  of  the  Ontario  Legal  Aid  Plan  (Toronto:  1997)  [hereinafter 
1996  Annual  Report ]  at  1 1 . 
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is  farmed  out  to  junior  lawyers  in  the  firm.  If  this  is  the  case,  then  the  critical  question 
becomes  whether  or  not  there  is  adequate  supervision  of  the  file  by  the  senior  lawyer. 

(iv)  Quality  Control 

The  Abt  Report  recommended  that  greater  supervision  and  quality  control  be  built  into  the 
judicare  model.  There  is  little  doubt  that  quality  control  is  the  weak  link  in  the  chain  with 
respect  to  judicare.  There  is  currently  no  way  of  ensuring  that  the  4,000  to  5,000  lawyers  who 
accept  legal  aid  certificates  for  criminal  cases  are  truly  qualified  to  perform  this  work.  In  a 
staff  model  there  is  the  ability  to  supervise  and  review  the  work  of  the  staff  lawyers  and  there 
is  an  infrastructure  in  place  to  ensure  continuing  legal  education  and  the  establishment  of  an 
objective  assessment  of  staff  performance.  Although  studies  indicated  that  legal  aid  clients 
appear  to  be  equally  satisfied  regardless  of  the  model  chosen,  it  is  still  essential  to  have  an 
objective  measure  of  the  quality  of  service.  Client  satisfaction  may  be  one  component  of  the 
evaluation;  however,  clients  are  not  able  to  objectively  assess  the  professional  performance.  A 
client  may  be  satisfied  with  his/her  lawyer  without  knowing  that  a  conviction  could  have  been 
avoided  if  the  lawyer  had  raised  a  more  compelling  defence. 

Beyond  these  limited  conclusions,  it  would  appear  that  very  little  can  be  definitively 
asserted  with  respect  to  the  fundamental  question  of  quality  of  service.  It  must  be  remembered 
that  legal  services  involve  “not  a  commodity  but  a  relationship”,  and  therefore  there  are 
many  intangible  qualities  to  the  solicitor-client  relationship  that  defy  measurement.  Later  in 
this  paper,  I  will  return  to  this  issue  in  the  context  of  presenting  recommendations  as  to  the 
manner  in  which  legal  aid  should  be  reformed.  Suffice  it  to  say,  there  is  no  reason  to  believe 
that  staff  lawyers  will  do  a  disservice  to  their  clients,  just  as  there  is  every  reason  to  believe 
that  most  clients  would  prefer  the  services  of  a  senior  member  of  the  bar.  Before  this  issue  is 
further  explored  in  the  context  of  proposals  for  reform,  I  will  briefly  address  two  other 
delivery  models  which  I  conclude  would  not  serve  the  interests  of  justice. 

(e)  Contracting 

A  relatively  new  system  of  legal  aid  delivery  is  the  “contracting”  scheme  whereby  blocks 
of  cases  are  tendered  for  bidding  by  private  firms  to  provide  criminal  representation.  In  my 
view,  this  scheme  is  objectionable  in  principle  since  it  works  on  the  assumption  that  individual 
cases  are  so  uniform  in  nature  that  they  can  be  addressed  in  a  routine,  mechanized  fashion. 
Resort  to  “block  contracting”  also  serves  to  further  commodify  the  delivery  of  legal  services  to 
the  detriment  of  strengthening  the  relationship  aspects  of  legal  practice.  Criticism  of 
contracting  systems  has  been  widespread  and  trenchant. 

Many  of  the  existing  contracting  systems  are  in  smaller  counties,  particularly  in  the  United 
States.  An  early  study  in  Clark  County,  Washington  found  that  contract  lawyers  put  less  effort 
into  each  case,  ran  fewer  jury  trials,  presented  guilty  pleas  more  often,  and  made  no  use  of 
investigators  nor  expert  witnesses.  Additionally,  less  time  was  spent  per  case  than  in  the  public 
defender  system  it  replaced  and,  as  discussed  earlier,  it  is  impossible  to  know  whether  this  is 
a  product  of  efficiency  or  indifference.  Another  generally  raised  criticism  is  that  as  a  result  of 
inadequate  quality  assurance  provisions,  the  level  of  competence  is  consistently  problematic. 
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The  American  Bar  Association  adopted  in  1985  a  resolution  that  the  awarding  of  contracts  for 
defence  work  should  not  be  premised  upon  cost  considerations  alone  and  it  is  essential  to 
evaluate  “attorney  workload  maximums,  staffing  ratios,  criminal  law  expertise,  and  training, 
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supervision  and  compensation  guidelines”. 

Contracting  systems  are  typically  advocated  on  the  basis  that  they  reduce  costs  and 
provide  an  effective  way  to  deal  with  conflict  of  interest  cases.  Ironically,  in  addition  to  the 
above  criticisms,  it  seems  that  contracting  fails  even  on  this  level.  Most  contracting  schemes 
are  small-scale  local  arrangements  in  which  the  parties  often  know  each  other.  Awarding  of 
the  contracts  is  seldom  neutral  and  judges  (and  sometimes  prosecutors)  often  have  a  say  in  the 
arrangements.  It  is  difficult  to  see  how  either  of  these  factors  could  fail  to  create  at  least  the 
appearance  of  conflict— much  less  provide  an  effective  way  of  eliminating  it.  Further, 
contracting  systems  have  proven  to  be  unduly  expensive  for  two  reasons.  Many  jurisdictions 
which  implement  such  systems  seriously  underestimate  the  complexity  and  cost  of 
administering  the  awarding  and  monitoring  of  contracts.  The  result  is  either  excessive 
administrative  expenditure  or  inadequate  scrutiny  of  the  award  process  and  poor  quality 
assurance.  Finally,  a  general  problem  lies  in  the  instability  of  the  process  itself— where  there 
are  few  firms  bidding  for  the  contracts,  prices  for  their  services  actually  tend  to  rise,  rather 
than  decline  as  expected. 

Finally,  the  practice  of  criminal  law  in  Canada  primarily  revolves  around  sole 
practitioners  and  small  firms.  A  large  firm  may  be  able  to  take  on  a  large  block  of  cases  for  a 
discounted  cost  in  light  of  the  administrative  support  and  the  ability  to  perform  volume  work.  I 
seriously  doubt  that  criminal  law  practitioners  could  take  on  large  blocks  of  cases  in  an 
economically  efficient  manner.  The  criminal  law  could  quite  easily  take  on  a  block  of  10  to  20 
cases;  however,  if  the  blocks  must  be  substantially  reduced  in  size,  this  will  substantially 
increase  the  costs  of  administering  the  regime  and  would  also  result  in  contracts  with  countless 
numbers  of  lawyers  without  any  effective  quality  assurance. 

(f)  Mandatory  Pro  Bono 

It  has  been  said  that  lawyers  have  a  professional  and  ethical  obligation  to  conduct  pro 
bono  work,  and  it  may  be  that  this  obligation  could  be  employed  to  address  the  shortfall  of 
cases  which  are  now  being  turned  away  from  the  Legal  Aid  Plan.  The  Law  Society’s 
Professional  Conduct  Handbook  does  not  explicitly  demand  the  provision  of  pro  bono  services, 
but  in  the  commentary  to  Rule  9  it  is  stated: 

It  is  in  keeping  with  the  best  traditions  of  the  legal  profession  to  reduce  or  waive  a  fee  in  a 
situation  where  there  is  hardship  or  poverty,  or  the  client  or  prospective  client  would  otherwise 
effectively  be  deprived  of  legal  advice  or  representation. 

Although  the  imposition  of  a  mandatory  pro  bono  requirement  could  effectively  serve  to 
compensate  for  the  current  shortfall  in  coverage,  it  would  be  truly  anomalous  to  return  to  the 
original  position  in  which  legal  aid  was  seen  as  a  matter  of  charity  and  volunteer  service. 
Modem  legal  aid  was  designed  to  remedy  the  obvious  shortcomings  of  relegating  legal 
representation  to  the  status  of  a  volunteer  service.  Secondly,  studies  in  American  jurisdictions 
demonstrate  that  it  has  been  impossible  to  impose  a  mandatory  pro  bono  requirement  on 
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lawyers,  although  there  has  been  some  success  in  imposing  this  obligation  on  law  students. 
Knowing  that  private  lawyers  in  Ontario  have  started  to  refuse  to  take  legal  aid  certificates  on 
the  basis  of  a  reduced  tariff,  it  may  be  that  the  obligation  to  perform  free  work  is  a  noble 
aspiration  that  will  remain  a  pipe  dream. 

Nevertheless,  consideration  should  be  given  to  imposing  this  requirement  on  all  lawyers 
and  allowing  the  corporate,  commercial,  and  real  estate  lawyers  (that  is,  all  those  without 
experience  in  criminal  defence  work)  to  contribute  money  in  lieu  of  performing  pro  bono  legal 
work.  Pro  bono  work  is  of  little  or  no  value  if  it  is  being  performed  by  individuals  who  are  not 
qualified  to  do  the  work.  Currently,  there  is  a  modest  annual  levy  upon  all  lawyers  to  raise 
legal  aid  revenue,  and  the  monetary  substitution  for  pro  bono  work  would  enhance  these 
revenues.  One  must  consider  the  fact  that  criminal  lawyers  have  been  paying  an  insurance  levy 
which  is  disproportionate  to  the  few  claims  brought  against  criminal  lawyers.  The  criminal 
lawyers  have  been  paying  excessive  insurance  premiums  as  a  result  of  claims  brought  against 
corporate  and  real  estate  lawyers  and  it  may  be  time  to  force  the  business-oriented  lawyers  to 
make  a  more  significant  contribution  to  the  Legal  Aid  Plan.  Regardless  of  whether  this  is  seen 
as  a  sensible  recommendation,  it  must  be  recognized  that  a  mandatory  pro  bono  levy  is  simply 
a  bandaid  and  not  an  effective  solution  to  the  problem. 

6.  THE  FACE  OF  CRIMINAL  JUSTICE  IN  THE  1990S 

In  the  1996  Review  of  Legal  Services  in  Nova  Scotia,  a  recommendation  was  made  that 
policy-making  with  respect  to  legal  aid  must  be  undertaken  in  an  integrated  fashion  and  not 
divorced  from  policy  considerations  which  drive  reform  of  the  administration  of  criminal 
justice.135  Integration  requires  a  clear  understanding  of  the  current  operation  of  the  criminal 
justice  system  to  avoid  the  danger  of  advancing  legal  aid  reform  on  the  basis  of  an  outdated 
understanding  of  the  system.  Although  the  basic  contours  of  the  adversarial  system  have  not 
changed  dramatically  since  the  birth  of  legal  aid  in  the  1950s  and  1960s,  there  are  a  number  of 
significant  procedural  developments  which  have  changed  the  face  of  contemporary  criminal 
process.  A  discussion  of  these  developments  could  be  a  report  in  itself,  so  I  will  only  provide  a 
general  outline  of  developments  which  may  have  an  impact  on  the  delivery  of  legal  services. 

Throughout  this  century,  there  has  been  a  noticeable  pattern  of  overcriminalization.  The 
discovery  of  a  new  social  problem  has  tended  to  result  in  the  criminalization  of  the  conduct 
without  consideration  of  whether  the  problem  could  be  solved,  or  contained,  through  other 
methods  of  state  control.136  With  a  rapidly  increasing  crime  rate  in  the  1960s  there  were  calls 
for  a  reversal  of  this  pattern  of  criminalization  and,  with  the  exception  of  repealing  some 
archaic  sexual  offences,  the  federal  government  has  done  little  in  exercising  some  restraint 
over  the  use  of  the  “blunt  instrument”  of  the  criminal  sanction.  An  increasing  crime  rate  for  a 
wide  array  of  criminal  offences  has  clearly  placed  an  enormous  burden  on  the  provinces  in 
terms  of  providing  legal  services. 


K.  Kelleher,  “The  Availability  Crisis  in  Legal  Services:  A  Turning  Point  for  the  Profession”  (1993),  16 
Georgetown  J.  Legal  Ethics  953  at  962-67. 

Review  of  Legal  Aid  Services  in  Nova  Scotia,  supra,  note  98,  at  30-33. 
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In  addition  to  the  problem  of  overcriminalization,  the  1980s  witnessed  an  explosion  in 
court  delay.  This  is  not  simply  attributable  to  the  increasing  number  of  incoming  charges,  but 
some  of  this  overload  can  be  attributed  to  the  fact  that  the  Charter  of  Rights  introduced  a  wide 
array  of  new  procedural  defences.  Whereas  prior  to  the  Charter ,  an  accused  person  only  had  a 
limited  range  of  substantive  defences,  today  a  factually  guilty  accused  may  consider  raising  the 
Charter  as  a  shield.  In  a  cynical  vein,  a  1996  British  Columbia  Court  of  Appeal  judgment 
begins  with  a  “joke”.  The  court  queries:  “What  is  a  drug  case  without  a  procedural  defence?” 
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and  then  answers:  “A  guilty  plea”. 

Although  a  new  regime  of  procedural  defences  might  increase  the  frequency  of  contested 
trials  and  their  duration,  I  do  not  think  that  the  Charter  should  be  blamed  for  a  system  which 
appears  to  be  spinning  out  of  control.  The  problem  lies  in  the  failure  to  create  any 
“institutional  adjustment”  to  accommodate  the  demands  of  the  Constitution.  Parliament  has 
yet  to  enact  a  code  of  procedure  which  governs  Charter  applications  and  other  procedural 
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defences  (like  entrapment).  As  Mr.  Justice  Moldaver  has  commented: 

[E]ven  though  the  Charter  has  now  been  in  existence  for  over  ten  years.  Parliament  has  failed  to 
create  a  code  of  procedure  designed  to  deal  with  such  basic  issues  as  how,  and  when,  why  and  to 
whom  and  by  whom  Charter  applications  are  to  be  brought.  Instead,  Parliament  has  seemingly  been 
content  to  leave  it  up  to  the  courts  to  develop  a  procedural  scheme  on  a  piecemeal  basis.  With 
respect,  I  question  the  wisdom  of  this  approach,  particularly  when  one  considers  that  the  courts  are 
limited  in  their  ability  to  make  broad  procedural  changes  and  they  have  no  ability  to  initiate 
comprehensive,  policy-driven  reforms. 

In  effect,  it  would  not  be  unreasonable  to  argue  that  provincial  legal  aid  plans  have  been 
funding  the  incremental,  case-by-case,  development  of  a  code  of  constitutional  procedure  in 
light  of  the  federal  government’s  failure  to  enact  this  code. 

The  unhappy  marriage  of  overcriminalization  and  the  entrenchment  of  procedural  rights 
can  be  seen  in  the  Askov  crisis  of  the  late  1980s.  All  accused  are  now  entitled  to  the 
constitutional  right  to  be  tried  within  a  reasonable  time,  and  in  order  to  give  effect  to  this  right 
the  Supreme  Court  of  Canada  tried  to  impose  numerical  guidelines  for  calculating  reasonable 
time.  In  R.  v.  Askov,140  in  which  an  accused  had  to  wait  for  over  three  years  to  be  brought  to 
trial  in  Brampton,  the  court  reviewed  disposition  statistics  and  concluded  that  a  guideline  of  six 
to  eight  months  should  be  employed  for  determining  the  reasonable  time  it  should  take  for 
committal  in  Provincial  Court  to  trial  in  the  General  Division.  In  attempting  to  apply  this 
guideline  in  subsequent  cases,  approximately  50,000  cases  were  stayed  by  the  courts  for  the 
failure  to  bring  cases  to  trial  within  this  six-  to  eight-month  guideline.141  When  the  Supreme 
Court  of  Canada  realized  that  the  backlog  of  cases  in  Ontario  could  not  accommodate  this 
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guideline,  it  was  forced  to  reconsider  and  soften  the  guideline  two  years  later  in  the  Morin 
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case. 

Another  example  of  the  unhappy  marriage  of  overload  and  constitutional  rights  can  be 
found  in  the  entrenchment  of  pre-trial  disclosure  as  a  constitutional  right.  In  R.  v. 
Stinchcombe ,  *  the  Supreme  Court  of  Canada  held  that  disclosure  of  the  Crown’s  case  should 
be  made  prior  to  election  or  prior  to  the  accused  having  to  make  any  fundamental  process 
decision.  The  Crown’s  discretion  with  respect  to  withholding  disclosure  was  made  subject  to 
judicial  review,  and  despite  the  best  efforts  of  prosecutors,  many  cases  have  been  delayed 
while  lawyers  argue  over  the  adequacy  of  disclosure.  Although  pre-trial  disclosure  was 
transformed  from  a  “professional  courtesy”144  to  a  constitutional  imperative,  there  was  no 
corresponding  procedural  mechanism  created  for  ensuring  that  full  disclosure  had  been 
provided  at  the  earliest  possible  stage  in  the  process. 

The  Askov  crisis  and  demands  of  a  constitutionalized  process  have  spawned  a  series  of 
proposals  to  effect  improved  case  management.  The  cavalier  and  sloppy  manner  in  which 
cases  were  disposed  of  in  previous  decades  could  no  longer  be  tolerated  in  an  era  of 
constitutional  rights.  In  addition,  it  became  necessary  to  create  prosecutorial  priorities  in 
recognition  of  the  fact  that  the  administration  of  justice  would  collapse  if  we  continued  to  try  to 
apply  the  full  measure  of  the  law  to  every  incident  of  criminal  behaviour.  The  Ministry  of  the 
Attorney  General  and  the  courts  enacted  policy  directives  and  protocols  for  streamlining  the 
process  and  for  setting  prosecutorial  priorities.  Although  case  management  became  the  “buzz 
word”  in  the  1990s,  it  is  unclear  how  this  process  operates  other  than  the  establishment  of 
committees  to  monitor  the  progress  of  cases  through  the  courts. 

Based  upon  statistics  compiled  by  the  Ministry  of  the  Attorney  General  (from  the 
I. C.O.N.— Integrated  Court  Offences  Network— database),  I  have  serious  doubts  as  to  whether 
case  management  has  been  effective.  In  Appendix  “A”  to  this  paper,  I  have  included  a 
summary  of  statistics  relating  to  disposition  time  for  various  offences  and  various  dispositions. 
From  1992  to  1996,  it  appears  that  the  characteristic  disposition  for  most  offences  is  a  guilty 
plea  or  a  withdrawal  of  the  charge  (for  example,  assault:  38-40  percent  guilty  pleas  and  40-42 
percent  withdrawals;  impaired  driving:  43-52  percent  guilty  pleas  and  43-51  percent 
withdrawals;  failure  to  appear:  33-35  percent  guilty  pleas  and  55-59  percent  withdrawals).  On 
the  one  hand,  it  may  be  thought  that  this  is  evidence  of  effective  streamlining  because  most 
cases  are  being  disposed  of  without  the  necessity  of  a  trial.  However,  there  is  a  disturbing 
statistic  which  accompanies  this  high  rate  of  non-trial  disposition. 

For  all  the  offences  outlined  in  Appendix  “A”,  we  see  that  the  number  of  court 
appearances  required  for  a  guilty  plea  is  almost  the  same  as  for  a  contested  trial  (for  example, 
assault:  4.2  to  5.3  appearances  for  a  guilty  plea  compared  to  4.7  to  6.6  appearances  for  a  trial; 
obstruct  justice:  four  to  six  appearances  for  a  guilty  plea  compared  to  six  to  eight  appearances 
for  a  trial).  More  disturbing  is  the  fact  that  the  number  of  appearances  required  for  the 
withdrawal  of  charges  are  also  similar  to  the  number  of  appearances  for  a  trial  (assault:  4  to 
5.3  appearances  for  withdrawal  compared  to  4.7  to  6.6  appearances  for  a  trial;  sexual  assault: 
5.8  to  7.7  appearances  for  withdrawal  compared  to  6.5  to  10.7  appearances  for  a  trial). 


142 


143 


144 


Ibid. 

R.  v.  Stinchcombe ,  [1991]  3  S.C.R.  326. 

See  R.  v.  O’Connor  (1995),  103  C.C.C.  (3d)  1,  44  C.R.  (4th)  1,  [1995]  4  S.C.R.  411. 


669 


These  statistics  are  not  presented  to  suggest  that  the  dilatory  and  ineffective  manner  in 
which  charges  are  disposed  of  can  account  for  the  vast  increase  in  legal  aid  costs.  These  same 
statistics  reveal  that  high-cost  crimes  (for  example,  robbery:  $2, 523/case  in  1996;  and  sexual 
assault:  $2, 907/case  in  1996)  and  low-cost  crimes  (impaired:  $802/case  in  1996;  and  common 
assault:  $  1,002/case  in  1996) 145  usually  require  the  same  number  of  appearances  for  all  types 
of  dispositions.  Therefore,  the  failure  of  case  management  may  not  be  directly  related  to  the 
increasing  cost  per  case  of  legal  aid,  but  it  most  likely  contributes  to  this  problem  and  it  surely 
imposes  other  costs  for  the  administration  of  justice. 

Another  graphic  example  of  the  failure  of  case  management  is  the  recent  Ontario  Court  of 
Appeal  decision  in  R.  v.  Leaver. 146  In  that  case  an  accused  raised  section  11(b)  of  the  Charter 
(unreasonable  delay)  because  a  sexual  assault  trial  which  should  have  lasted  four  days  took 
nearly  two  years  to  complete.  Twenty  hours  of  court  time  took  place  on  20  separate  days  over 
20  months.  The  court  dismissed  the  application  but  did  comment  on  the  piecemeal  and 
scattered  approach  to  disposing  of  this  case:147 

The  manner  in  which  the  trial  proceeded  was  most  unsatisfactory.  The  twenty  hours  of  court 
time  required  for  evidence  and  argument  leading  to  conviction  of  the  appellant  took  place  on  twenty 
days  over  some  twenty  months.  In  our  view  this  is  a  most  unsatisfactory  manner  for  a  criminal  trial 
to  proceed,  particularly  when  the  matter  involves  allegations  of  sexual  assault  involving  a  young 
child.  We  would  hope  that  those  responsible  for  scheduling  in  the  provincial  courts  will  review  their 
procedures  in  order  that  similar  situations  may  be  avoided  in  the  future. 

The  Ministry  of  the  Attorney  General  has  not  simply  sat  back  and  watched  the  criminal 
process  descend  into  chaos.  Policy  directives  were  enacted  which  require  the  Crown  to  screen 
charges  so  as  to  only  proceed  in  cases  in  which  there  is  a  “reasonable  prospect  of  conviction”. 
Before  a  case  arrives  in  Provincial  Court,  the  Crown  must  review  the  file  to  determine  if  it 
wishes  to  proceed,  if  the  case  requires  a  pre-trial,  and  if  the  charge  is  suitable  for  diversion. 
Despite  its  best  intentions,  prosecutorial  charge  screening  has  been  a  dismal  failure.  First,  the 
fact  that  the  statistics  demonstrate  that  guilty  pleas  and  withdrawals  still  require  numerous 
appearances  underscores  the  ineffectiveness  of  charge  screening.  Secondly,  charge  screening  is 
not  being  conducted  by  senior  Crowns  and  as  a  result  one  fmds  that  the  screening  is  rather 
modest  and  timorous  because  junior  Crowns  may  be  reluctant  to  make  binding  decisions  to 
dispose  of  a  case  at  first  appearance.  Thirdly,  and  most  significantly  for  legal  aid 
administration,  charge  screening  does  not  require  the  Crown  to  determine  if  it  will  be  seeking 
a  custodial  term  upon  conviction.  Although  it  appears  that  legal  aid  administrators  are  fairly 
accurate  in  predicting  the  likelihood  of  incarceration,148  there  is  no  reason  to  leave  this 
determination  to  guesswork  which  takes  time  and  imposes  costs  on  legal  aid  administration. 

Charge  screening  is  supposed  to  identify  suitable  cases  for  diversion  (also  referred  to  as 
“alternative  measures”  and  it  refers  to  an  informal  process  of  resolving  a  case  without  the  need 
to  have  the  matter  addressed  in  court  and  without  the  result  of  having  a  conviction  registered 
for  a  criminal  offence).  Diversion  is  the  least  costly  disposition  available  and  it  serves  to  move 


1996  Annual  Report,  supra,  note  130,  at  43. 
Unreported,  November  7,  1996  (Ont.  C.A.). 
Ibid. ,  at  1-2. 

Patterns  in  Legal  Aid,  supra,  note  109,  at  30. 
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a  case  out  of  legal  aid  consideration.  To  date,  the  Ministry  has  not  enacted  clear  policy 
guidelines  for  diversion  and  leaving  this  determination  to  a  prosecutor’s  discretion  is  bound  to 
impose  unnecessary  costs  on  the  process.  As  previously  mentioned,  leaving  this  process  in  the 
hands  of  junior  Crowns  will  undoubtedly  result  in  fewer  minor  charges  being  diverted. 
Numerous  pilot  projects  have  been  implemented  in  which  minor  charges  are  diverted  in 
exchange  for  community  service,  charitable  donation,  or  restitution;  however,  these  projects 
still  operate  in  an  underground  process  of  low  visibility  and  the  process  varies  from 
jurisdiction  to  jurisdiction.  In  preparing  this  paper,  I  attempted  to  ascertain  whether  diversion 
practices  would  be  brought  into  the  light  of  day  in  the  form  of  stated  and  uniform  policy 
directives.  I  was  informed  that  this  process  was  underway  but  no  further  information  could  be 
acquired  at  this  time. 

The  value  of  proper  charge  screening,  diversion,  and  non-enforcement  for  minor  offences 
cannot  be  overstated.  In  a  recent  report  on  sentencing  in  nine  Canadian  jurisdictions,  it  was 
discovered  that  relatively  minor  offences  constitute  the  vast  majority  of  all  criminal  charges 
which  remain  within  the  court  system.  The  following  offences  constitute  50%  of  all  charges  in 
provincial  court:  impaired  driving  (13.3%);  fail  to  appear  (9%);  assault  (7.3%);  fail  to  comply 
(6.3%);  theft  under  (6.3%);  and  other  federal  statutes  (8.3%).  In  addition,  adding  the 
following  offences  to  the  list  brings  the  total  to  75  percent  of  all  charges  which  remain  in  the 
courts:  break  and  enter  (4.2%);  Narcotic  Control  Act  possession  (3.6%);  theft  (unknown 
amount  of  property)  (3.2%);  mischief  under  (3%);  drive  disqualified  (2.3%);  unlawfully  at 
large  (2%);  obstruct  police  (1.6%);  forgery  (1.6  percent);  fraud  (amount  unknown)  (1.5%); 
and  uttering  threats  (1.4%). 

Accordingly,  the  vast  majority  of  activity  in  the  Provincial  Courts  relates  to  minor 
criminal  activity.  Although  many  of  these  offences  are  considered  minor,  it  is  clear  that  legal 
aid  funding  would  be  provided  for  many  of  these  offences.  The  1995  Annual  Report  of  the 
Ontario  Legal  Aid  Plan  indicates  that  46.7  percent  of  legal  aid  certificates  were  granted  for 
summary  conviction  offences. 

Not  only  should  many  of  the  charges  for  these  offences  end  up  being  diverted  from  the 
process,  but  one  must  also  consider  that  a  major  change  in  sentencing  policy  was  effected  in 
1996  with  the  enactment  of  conditional  sentences.  Bill  C-41150  appears  to  indicate  a  major  shift 
away  from  reliance  upon  custodial  sanctions.  Section  717  of  the  Criminal  Code  provides  the 
first  ever  codification  of  the  need  for  alternative  measures  (diversion).  Section  718.2  provides 
that  “an  offender  should  not  be  deprived  of  liberty,  if  less  restrictive  sanctions  may  be 
appropriate  in  the  circumstances”,  and  section  742.1  (conditional  sentence)  allows  an  offender 
to  serve  an  imposed  custodial  term  of  less  than  two  years  in  the  community  if  the  court 
concludes  that  “serving  the  sentence  in  the  community  would  not  endanger  the  safety  of  the 
community”.  Parliament  has  now  provided  the  framework  for  innovative  sentencing  practices, 
and  the  Ministry  of  the  Attorney  General  must  respond  by  providing  directives  to  prosecutors 
as  to  when  a  case  should  be  considered  suitable  for  a  non-custodial  disposition. 

If  charge  screening,  diversion, and  conditional  sentencing  are  effectively  implemented  and 
administered  by  the  Crown,  there  would  be  significant  savings  for  the  Legal  Aid  Plan.  The 


A.C.  Birkenmayer  and  J.V.  Roberts,  “Sentencing  in  Adult  Provincial  Courts:  A  Study  of  Nine  Canadian 
Jurisdictions:  1993  &  1994”  (1997),  17  Juristat  1  at  4. 
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likelihood  of  imprisonment  remains  the  criterion  for  the  issuance  of  a  certificate  and  the 
reduction  of  prosecutorial  reliance  upon  custodial  terms  would  take  an  enormous  burden  off 
the  Legal  Aid  Plan.  I  am  not  suggesting  that  removing  the  threat  of  incarceration  should  result 
in  a  complete  absence  of  funded  legal  representation;  however,  if  the  stakes  are  reduced  there 
is  no  reason  why  duty  counsel,  or  a  reasonable  facsimile,  could  not  provide  the  necessary 
advice  and  representation. 

In  May  1996,  the  Ministry  of  the  Attorney  General  introduced  a  Business  Plan  in  which 
offences  are  divided  into  three  categories  in  terms  of  their  level  of  seriousness.  In  an  effort  to 
streamline  the  process  and  to  recognize  that  criminal  justice  resources  should  be  dedicated  to 
serious  violent  crime,  a  three-tiered  structure  of  Crown  screening  has  been  proposed.  For  the 
least  serious  offences  (for  example,  theft  under;  moral  offences)  a  case  should  not  proceed 
unless  there  is  a  “substantial  likelihood  of  conviction”.  For  more  serious,  middle-range 
offences  (for  example,  theft  over;  utter  death  threats),  a  case  will  proceed  if  there  is  a 
“likelihood  of  conviction”.  For  the  most  serious  offences  (sexual  assault;  homicide;  driving 
offences)  a  case  must  proceed  even  if  there  is  only  a  “reasonable  prospect  of  conviction”.  This 
Business  Plan  introduces  a  more  nuanced  and  sophisticated  approach  to  prosecution  and  it 
reflects  the  reality  that  finite  resources  should  be  reserved  for  serious  cases.  To  date,  I  have 
not  been  able  to  ascertain  the  precise  status  of  this  Business  Plan  although  government  officials 
have  confirmed  that  the  Ministry  is  still  committed  to  the  implementation  of  this  plan. 

For  the  most  part,  the  1990s  have  witnessed  a  movement  towards  the  streamlining  of  the 
process,  articulating  prosecutorial  priorities,  and  trying  to  reduce  overload  by  diverting  cases 
out  of  the  process.  Despite  best  intentions,  I  am  not  certain  that  these  goals  have  been 
effectively  implemented  due  to  the  relative  obscurity  of  the  proposals  and  the  failure  to  enact 
clear  and  certain  guidelines  for  their  operation.  Leaving  these  important  developments  to  the 
discretion  of  a  prosecutor  introduces  both  delay  and  inconsistency  in  the  implementation  of 
these  proposals. 

In  addition,  the  federal  government  has  not  significantly  contributed  to  this  process  of 
streamlining  and  de  facto  decriminalization  with  the  exception  of  the  enactment  of  Bill  C-41. 
In  this  vein,  it  should  be  mentioned  that  the  federal  government  has  circulated  a  1994  proposal 
suggesting  that  the  preliminary  hearing  process  be  repealed.151  Repealing  the  preliminary 
hearing  process  is  consistent  with  the  ultimate  goal  of  creating  a  unified  criminal  court  in  lieu 
of  the  current  regime  of  relying  upon  an  inferior  court  and  a  superior  court  of  criminal 
jurisdiction  for  the  administration  of  criminal  justice.  In  responding  to  the  federal 
government’s  call  for  comments  upon  their  discussion  paper,  Do  We  Still  Need  Preliminary 
Hearings ,  I  forwarded  comments  indicating  my  support,  in  principle,  for  this  streamlining 
process;  however,  I  also  indicated  that  the  repeal  of  the  preliminary  hearing  should  not  take 
place  until  such  time  as  a  meaningful  and  effective  pre-trial  discovery  process  is  established  to 
replace  the  discovery  function  of  the  preliminary  hearing. 


Canada,  Department  of  Justice,  Do  We  Still  Need  Preliminary  Hearings— Options  for  Changes  to  the  Criminal 
Code— A  Consultation  Paper  (Ottawa:  1994). 
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In  my  view,  the  most  effective  solution  to  the  current  legal  aid  crisis  lies  within  the  power 
of  the  federal  government  to  reduce  the  expansive  scope  of  the  criminal  law.  If  the  Parliament 
of  Canada  would  undertake  a  massive  decriminalization  effort  by  creating  a  quasi-criminal 
statute  to  deal  with  minor  criminal  offences,  this  would  serve  to  substantially  reduce  the 
provincial  burden  of  providing  legal  aid  to  those  in  need.  Many  of  the  minor  offences 
constitute  social  nuisances  and  do  not  tend  to  threaten  the  well-being  of  specific  individuals  or 
of  society  at  large.  Reducing  the  legal  stakes  of  engaging  in  this  annoying  conduct  would 
obviate  the  need  to  provide  state-funded  representation.  Parliament  could  create  a  new  code, 
for  example,  a  Penal  Infractions  Act ,  or  could  attempt  to  move  the  minor  offences  into  the 
newly  enacted  Contraventions  Act.  Either  way,  a  sincere  attempt  to  reduce  the  ever- 
expanding  coverage  of  the  Criminal  Code  would  go  a  long  way  to  easing  the  pressures  placed 
upon  provincial  legal  aid  plans. 

In  light  of  the  apparent  direction  that  the  criminal  process  is  heading  to  in  the  next 
century,  I  will  now  turn  to  some  tentative  proposals  for  the  reform  of  legal  aid.  It  is 
misleading  to  construct  a  legal  aid  regime  on  the  assumption  that  the  paradigm  of  the  criminal 
process  is  the  contested  jury  trial.  Jury  trials  are  on  the  decline  and  greater  reliance  is  being, 
and  will  be,  placed  upon  community  involvement  through  conditional  sentencing  and 
diversion.  There  is  no  question  that  the  bulk  of  legal  aid  funding  will  still  be  reserved  for 
contested  trials  for  serious  offences;  however,  if  the  process  is  slowly  moving  away  from  this 
cumbersome  and  costly  process,  the  delivery  of  legal  aid  services  should  be  premised  upon 
innovative  and  diversified  delivery  models  which  reduce  costly  reliance  upon  private  lawyers. 

7.  SECURING  AN  ORDERLY  ADMINISTRATION  OF  JUSTICE 

To  date,  the  characteristic  solution  to  the  legal  aid  crisis  has  been  to  reduce  coverage  by 
restricting  certificates  to  serious  criminal  offences  for  which  incarceration  is  a  significant 
likelihood.  As  a  temporary,  bandaid  solution,  this  is  reasonable;  however,  it  defeats  the 
original  goals  in  establishing  legal  aid  services.  In  a  nutshell,  the  goal  is  to  maximize  coverage 
while  minimizing  costs.  Although  one  might  think  that  these  two  goals  are  mutually  exclusive, 
this  need  not  be  the  case.  Of  course,  a  reduction  in  coverage  will  save  money  but  at  the 
expense  of  trying  to  establish  a  system  of  criminal  justice  in  which  all  persons  of  modest 
means  have  access  to  advice  and  assistance  in  confronting  a  bewildering  and  intrusive  process. 

Currently,  legal  aid  plans  protect  only  a  relatively  small  number  of  criminal  accused.  The 
percentage  of  criminal  accused  who  receive  legal  aid  is:  Ontario  (27%);  British  Columbia 
(32%);  Alberta  (21%);  Saskatchewan  (28%);  Manitoba  (29%);  Quebec  (60%);  New 
Brunswick  (10%);  Prince  Edward  Island  (48%);  Newfoundland  (37%);  Yukon  (42%);  and 
Northwest  Territories  (42%).  Although  a  certain  proportion  of  accused  persons  are  financially 
able  to  secure  counsel,  these  figures  might  be  taken  as  suggesting  that  a  large  group  of  indigent 
people  are  being  left  to  fend  for  themselves.  This  number  of  unrepresented  accused  of  modest 
means  will  continue  to  increase  if  the  current  approach  to  legal  aid  reform  is  continued. 
Although,  as  a  temporary  measure,  it  may  be  sensible  to  restrict  coverage  to  those  facing 
incarceration,  this  measure  ignores  the  harsh  reality  that  a  criminal  conviction  imposes 
numerous  negative  collateral  consequences.  Often  these  consequences  have  a  greater  impact  on 
the  individual  than  does  a  short,  sharp  term  of  incarceration. 
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In  the  1996  Nova  Scotia  Review  of  Legal  Aid  Services,  it  is  stated: 154 

[Tjhe  [legal  aid]  menu  currently  gives  higher  priority  to  serious  criminal  matters  because  liberty  of 
the  subject  is  an  important  principle.  This  comes  at  a  cost  of  not  doing  apparently  less  serious 
matters  (eg.  first  time  shoplifting,  breathalyzers  etc.).  Guilty  pleas  or  guilty  verdicts  in  these  cases 
carry  implications  affecting  future  employment,  income  or  education  opportunities.  To  the  extent 
such  outcomes  and  implications  could  be  avoided  with  early  intervention  and  representation 
(however  minimal)  individuals  would  be  better  off  in  the  long  run  and  society  in  the  short  run  since 
representation  would  reduce  justice  system  costs  and  could  reduce  broader  social  costs  as  well. 

Echoing  the  same  sentiment,  the  Agg  Report  on  Legal  Aid  in  British  Columbia  concluded 
that:155 

Instead  of  slicing  the  system  as  we  now  do— criminal  and  family  to  the  tariff,  civil  to  staff— we 
should  determine  the  mixes  of  staff  and  tariff  services,  in  what  sequences,  and  with  what  working 
relationships  will  deliver  the  best,  most  accessible,  most  timely  service  to  clients.... 

Policies  which  would  restrict  criminal  coverage  by  type  of  offence  cannot  be  justified.  If  it  is 
valid  to  deny  coverage  for  impaired  driving  charges,  it  is  equally  persuasive  to  argue  for  coverage 
for  first  time  offence  impaireds.  It  is  not  the  purpose  of  legal  services  to  create  a  scale  of  merit 
among  criminal  offences. 

In  the  following  discussion,  I  will  propose  some  tentative  recommendations  on  how  we 
can  maximize  coverage  without,  hopefully,  resulting  in  an  exponential  rise  in  costs.  Despite 
the  fact  that  I  stated  at  the  outset  that  criminal  cases  do  not  lend  themselves  to  a  uniform, 
managerial  approach  because  no  two  accused  and  no  two  cases  are  identical,  it  must  be 
remembered  that  there  exists  a  uniform  process  which  applies  to  all  offences.  Every  case  must 
begin  in  the  Provincial  Court  whether  it  be  for  trial  or  for  preliminary  hearing.  It  is  essential  to 
devise  an  approach  that  properly  screens  cases  upon  first  appearance  so  that  informed 
decisions  can  be  made  as  to  how  the  case  should  proceed. 

Although  cases  do  not  fit  into  a  neat  procrustean  bed,  we  must  try  to  categorize  offences 
at  the  entry  level  point  to  determine  whether  or  not  the  case  can  be  diverted,  whether  the  case 
will  be  disposed  of  by  a  prompt  guilty  plea,  or  whether  the  matter  must  proceed  to  trial.  Once 
the  case  is  destined  for  trial,  it  is  harder  to  control  costs  without  impairing  the  integrity  of  the 
defence.  In  addition,  it  must  be  mentioned  that  the  following  proposals  apply  only  to  cases  in 
the  Provincial  Court  system.  It  is  clear  that  the  costs  of  a  trial  in  the  Superior  Courts  will  far 
exceed  the  costs  in  the  lower  courts156  as  cases  that  end  up  in  the  higher  courts  are  presumably 
more  complex  and  often  are  disposed  of  by  jury  trial.  For  these  types  of  cases  it  becomes 
increasingly  impossible  to  apply  a  uniform,  managerial  model  for  processing,  especially  if  the 
trial  is  to  be  conducted  before  a  jury.  Fortunately,  the  vast  majority  of  cases,  and  of  cases 
funded  by  legal  aid,  remain  in  the  Provincial  Court  system,  and  thus  this  proposal  does 
address  the  bulk  of  legal  aid  service  in  criminal  law. 
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As  I  stated  at  the  outset,  I  am  not  an  economist  and  am  not  able  to  provide  a  coherent  and 
comprehensive  cost  analysis  necessary  for  this,  or  any  other,  proposal.  Nonetheless,  I  will 
concede  that  in  the  short-term  these  interrelated  proposals  will  increase  costs,  but  hope  that  in 
the  long-term  they  will  provide  some  semblance  of  order  and  control  to  legal  aid  budgets.  In 
light  of  the  fact  that  representation  in  criminal  matters  has  a  constitutional  component,  it  is 
wise  to  keep  in  mind  the  admonition  of  the  Supreme  Court  of  Canada  which  stated  that  “we 
cannot  shrink  from  our  task  of  interpreting  the  Charter  in  a  full  and  fair  manner,  even  when, 
and  perhaps  especially  when,  we  are  confronted  with  the  possibility  of  significant  institutional 
adjustment” . 15 


(a)  Proposal  1— The  Role  of  Crown  Counsel 

I  have  never  understood  why  the  burden  of  improving  the  cost  effectiveness  of  legal  aid 
must  fall  solely  on  the  shoulders  of  defence  counsel,  whether  private  or  salaried.  The  Crown 
has  carriage  of  the  prosecution  and  has  the  duty  of  bringing  a  case  forward  in  a  timely  manner. 
In  light  of  the  earlier  discussion  of  the  inefficient  and  dilatory  disposition  of  cases,  I  would 
propose  that  the  Ministry  of  the  Attorney  General  create  clear  and  comprehensive  policy 
guidelines  which  will  facilitate  meaningful  charge  screening  and  prompt  disclosure.  Senior 
Crown  attorneys  must  be  involved  in  this  process  to  ensure  that  meaningful  and  binding 
decisions  be  made.  Ideally,  on  the  first  or  second  appearance  an  accused  should  know  with 
certainty  whether  (1)  the  case  is  to  be  diverted;  (2)  the  charges  warrant  a  submission  that  upon 
conviction  incarceration  will  be  sought;  (3)  what  sentence  will  be  sought  upon  the  entering  of  a 
guilty  plea.  In  addition,  full  disclosure  must  be  available  upon  first  appearance  in  order  to 
allow  the  accused  to  make  an  informed  choice  without  the  necessity  of  making  five  to  six 
appearances  before  a  guilty  plea  is  entered. 

Charge  screening  is  not  a  mere  formality— it  represents  an  entry  point  to  the  process  and 
the  smooth  flow  of  the  process  turns  on  the  extent  to  which  all  the  players,  Crown,  judge, 
accused  and  his/her  counsel,  are  aware  of  the  direction  to  be  taken  in  the  case.  In  order  to 
facilitate  meaningful  charge  screening,  it  will  be  necessary  for  the  Ministry  to  create 
sentencing  guidelines  so  that  senior  Crown  counsel  can  make  decisions  about  choice  of 
disposition  which  are  consistent  with  the  public  interest  and  which  will  not  introduce  enormous 
disparity  from  jurisdiction  to  jurisdiction  and  Crown  to  Crown.  Decisions  made  at  this 
preliminary  stage  should  be  binding  upon  the  Crown  unless  fresh  evidence  emerges  prior  to 
disposition  which  necessitates  a  change  in  position. 

In  some  of  the  submissions  received  by  the  Ontario  Legal  Aid  Review,  mention  has  been 
made  of  the  failure  to  compel  the  Crown  to  accept  some  responsibility  for  the  current  crisis.  In 
relation  to  diversion,  it  has  been  stated  that  the  program  is  “tailored  to  fit  the  length  of  the  foot 
of  the  individual  Crown  Attorney.  I  feel  that  the  Attorney  General’s  department  has  to  spend  a 
little  money  in  reviewing  the  application  of  these  programs...”.159  Another  lawyer  commented 
that  under  the  current  tariff  wrongful  convictions  are  increasing  because  “one  of  the 
fundamental  reasons  is  that  the  state,  through  the  office  of  the  Attorney  General,  continues  to 
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fund  prosecutions  without  regard  to  costs  while  the  Ontario  Legal  Aid  Plan,  due  to  financial 
restraints,  has  had  to  drastically  reduce  the  funding  for  the  defence  of  accused  persons”.160 

If  more  careful  and  serious  attention  is  paid  by  the  Crown  in  evaluating  the  nature  of  the 
case  at  the  outset,  it  will  be  possible  for  the  accused  and  for  legal  aid  to  determine  what  must 
be  done  to  facilitate  an  orderly  process  and  to  facilitate  the  most  appropriate  representation 
needed  in  the  circumstances.  It  should  be  noted  that  Ontario  currently  spends  approximately 
$11  per  capita  on  legal  aid  whereas  the  Dutch  spend  under  $4  per  capita,  yet  “the  Dutch  legal 
aid  scheme  is  widely  admired  for  being  one  ‘of  the  best  in  the  world,  probably  the  best’”.161  It 
has  been  hypothesized  that  the  Dutch  can  maintain  high-quality  legal  aid  services  for  low  cost 
partially  because  they  have  a  “strong  record  of  diverting  offenders  out  of  the  criminal  justice 
system”.  Before  we  can  achieve  any  concrete,  positive  reform  with  respect  to  legal  aid,  we 
must  clear  away  the  minor  cases  which  clog  up  the  entry  point  to  the  process.  The  fundamental 
responsibility  for  clearing  away  these  relatively  trivial  cases  lies  with  the  Crown,  and  this  task 
must  be  attended  to  at  the  outset  before  any  constructive  changes  in  legal  aid  services  can  be 
effected. 

In  addition,  process  efficiency  will  be  enhanced  if  the  Ministry  creates  sentencing 
guidelines  to  assist  its  agents  in  formulating  their  position  with  respect  to  the  appropriate 
disposition  in  a  given  case.  Ideally,  the  creation  of  sentencing  guidelines  falls  within  the 
jurisdiction  of  the  federal  government,  and  in  fact  this  innovation  was  recommended  by  the 
Canadian  Sentencing  Commission  in  1987;  however,  the  Ministry  can  create  similar 
guidelines  which  would  serve  to  structure  prosecutorial  discretion.  Structuring  discretion, 
especially  in  relation  to  sentencing  practice,  will  undoubtedely  lead  to  some  cost  savings  for 
the  Legal  Aid  Plan.  The  only  advantage  of  having  sentencing  guidelines  created  by  the  federal 
government  is  that  these  guidelines  would  then  be  binding  upon  the  judiciary,  whereas 
provincial  guidelines  would  only  bind  the  prosecutor. 

(b)  Proposal  2— Intake  Procedures  and  an  Expanded  Duty  Counsel  Function 

I  would  propose  that  every  Provincial  Court  be  staffed  with  an  expanded  duty  counsel 
office.  (NOTE:  The  following  proposals  are  designed  for  fairly  large  urban  centres.  For 
smaller  communities,  an  expanded  staff  office  may  not  be  necessary  or  manageable.)  Perhaps 
it  would  be  best  to  avoid  using  the  term  “duty  counsel”  as  this  has  traditionally  been  employed 
to  refer  to  a  staff  counsel  who  performs  minor  and  incidental  duties  in  the  administration  of 
justice.  For  the  most  part,  duty  counsel  refers  to  a  staff  lawyer  who  performs  certain  simple 
but  critical  functions  in  the  provincial  courts  including  the  following:  advising  accused  persons 
as  to  their  rights  and  their  options;  speaking  to  sentence  if  the  accused  wishes  to  plead  guilty 
right  away;  and  arranging  for  adjournments  and  conducting  bail  hearings.  In  light  of  the  recent 
series  of  cutbacks,  duty  counsel  has  been  required  to  expand  its  services  without  a 
corresponding  increase  in  funding  and  staffing.  The  impact  of  the  recent  tariff  cuts  can  be  seen 
in  the  fact  that  duty  counsel  lawyers  now  spend  close  to  30  percent  of  their  time  taking  and 
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sending  messages  to  and  from  judicare  lawyers  who  are  unable  to  attend  Provincial  Court  for 
their  clients.  64  One  might  suspect  that  private  lawyers  are  becoming  more  and  more  unwilling 
to  spend  time  on  pre-trial  administrative  matters  for  which  they  will  not,  in  all  likelihood, 

receive  compensation. 

An  expanded  duty  counsel  service,  as  currently  provided  in  Manitoba,  would  allow  duty 
counsel  to  take  on  representation  on  a  continuous  basis  so  that  the  lawyer  can  attend  to  the 
accused's  legal  needs  on  more  than  one  appearance.  The  current  project  in  Manitoba  allows 
duty  counsel  lawyers  to  conduct  contested  bail  and  sentencing  hearings  that  might  require  more 
than  one  day  of  court  time  or  more  than  one  court  appearance.  Even  under  this  expanded  duty 
counsel  service,  it  would  be  rare  for  a  duty  counsel  lawyer  to  conduct  a  contested  trial.  There 
has  been  general  satisfaction  with  the  existing  duty  counsel  service  provided  in  this  country, 
and  the  expanded  role  of  duty  counsel  in  Manitoba  has  been  the  subject  of  favourable 
reviews.165  In  assessing  the  value  of  the  expanded  role  of  duty  counsel  in  Manitoba,  the 
following  conclusion  was  reached:166 

The  assumption  that  informed  the  development  of  the  project  is  that  a  large  proportion  of  cases, 
although  they  may  involve  serious  criminal  matters  from  the  point  of  view  of  risk  of  imprisonment, 
are  relatively  simple  matters  in  terms  of  the  facts  of  the  case  and  the  legal  arguments  involved. 
Further,  it  was  assumed  that  such  cases  can  be  dealt  with  by  a  lawyer  with  a  relatively  small 
investment  of  time,  and  that  as  long  as  the  lawyer  can  maintain  a  relationship  with  the  client  long 
enough  to  familiarize  herself  or  himself  with  the  facts  of  the  case  and  to  discuss  the  matter  with  the 
crown  attorney,  the  case  can  be  completed  quickly  and  at  very  low  cost.  It  was  also  assumed  that 
cases  disposed  by  the  expanded  duty  counsel  lawyers  would  be  less  expensive  than  those  completed 
by  private  bar  lawyers  because  of  the  presumed  tendency  on  the  part  of  the  private  bar  to  bill  to  the 
maximum  allowed  under  the  legal  aid  tariff.  There  was  no  working  hypothesis  comparing  the 
relative  cost  of  processing  cases  between  the  duty  counsel  and  staff  lawyers. 

The  assumptions  and  expectations  appeared  to  have  been  confirmed  by  the  study  data. 

One  of  the  primary  benefits  of  creating  an  expanded  staff  office  at  the  various  provincial 
courthouses  would  be  to  increase  access  to  legal  aid  and  to  summary  advice.  It  is  important  to 
note  that  the  Canadian  Bar  Association  reported  that  access  to  justice  has  been  limited  by 
inadequate  funding  and  by  the  structure  of  the  judicare  system  (that  is,  having  private 
judicare  lawyers  spread  out  all  across  the  jurisdiction  does  not  facilitate  easy  access  and 
informed  choice).  Consistent  with  this  finding  are  the  findings  that  persons  of  modest  means 
are  more  comfortable  in  a  less  formal  and  decentralized  law  office  and  that  the  presence  and 
location  of  a  law  office  is  indispensable  for  improving  access  to  justice.169  One  cannot  imagine 
a  better  place  for  an  office  designed  to  provide  advice  to  an  accused  person  than  the  courthouse 
where  the  first  appearance  will  be.  While  for  some  accused  this  may  colour  their  perception  of 
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the  staff  lawyer’s  independence,  for  most  accused  this  will  be  outweighed  by  the  benefits  of 
accessibility  and  immediacy  in  obtaining  advice  and  representation. 

Furthermore,  a  recent  American  study  has  concluded  that  early  representation  results  in 
earlier  pre-trial  release,  improved  client  relations,  and  effective  case  handling.  Although  the 
provincial  court  staff  office  may  ultimately  refer  the  case  to  the  private  bar,  as  discussed 
below,  some  of  these  benefits  will  be  secured  by  providing  access  to  counsel  upon  first 
appearance  in  court. 

The  purpose  of  establishing  an  increased  staff  office  in  the  Provincial  Courts  would  be 
multifaceted.  Assuming  the  Crown  has  discharged  its  obligation  described  in  the  first  proposal, 
this  staff  office  would  serve  a  number  of  intake  functions.  First,  it  would  facilitate  the 
completion  of  legal  aid  applications  for  any  accused  who  appears  to  meet  the  financial 
requirements  and  whose  charge  screening  form  indicates  a  likelihood  of  incarceration  (if  this 
latter  restrictive  criterion  is  to  be  maintained  contrary  to  this  set  of  proposals).  Second,  it  could 
provide  summary  advice  to  all  accused  persons  who  have  been  screened  as  eligible  for 
diversion  or  for  those  accused  who  express  an  interest  in  pleading  guilty  at  first  appearance. 
The  Provincial  Court  judges  at  the  Scarborough  courthouse  informed  the  Ontario  Legal  Aid 
Review  that  they  have  introduced  an  “advice”  duty  counsel  who  provides  summary  advice  to 
accused  persons  and  this  has  resulted  in  a  much  more  rapid  and  efficient  process  of  final 
disposition.  Third,  the  staff  lawyers  would  be  available  to  conduct  trials  for  minor  and 
intermediate  level  offences  unless  a  determination  is  made  that  the  complexity  of  the  matter 
requires  a  referral  to  the  private  bar. 

There  has  been  a  recent  recommendation  that  duty  counsel  impose  a  “means”  test  on  all 
accused  even  with  respect  to  accused  who  only  require  advice  and  incidental  services.  I  believe 
that  this  will  be  counter-productive  because  of  the  attendant  delay  in  assessing  the  means  and 
assets  of  the  accused.  The  traditional  role  of  the  duty  counsel  lawyer  should  be  in  principle 
available  to  all  accused  who  seek  this  service  for  minor  cases  which  can  be  resolved  by 
diversion  or  a  guilty  plea.  This  free  service  will  also  clear  minor  cases  out  of  the  system 
without  undue  delay  and  the  incidental  costs  raised  by  delay.  For  services  provided  in  the 
expanded  duty  counsel  service  it  will,  of  course,  be  necessary  to  assess  financial  eligibility.  An 
expanded  duty  counsel  service  is  essentially  a  staff  model  approach  for  which  provision  of 
counsel  is  only  intended  to  be  provided  for  those  who  lack  sufficient  funds  to  retain  private 
counsel. 

Assuming  that  the  Crown  has  provided  complete  disclosure  upon  first  appearance,  a  staff 
lawyer  can  review  the  file  and  interview  the  accused  to  determine  if  the  case  will  likely  end  up 
in  a  lengthy,  complex  trial  or  whether  it  is  a  matter  which  can  be  disposed  of  in  a  few  hours  of 
court  time.  In  addition,  this  preliminary  review  will  assist  legal  aid  in  determining  whether  the 
accused  is  entitled  to  funded  legal  representation.  Just  as  the  Crown  must  make  an  effort  to 
review  the  case  and  make  a  preliminary  assessment,  there  should  be  a  corresponding 
obligation  on  the  state  to  provide  for  this  assessment  from  the  perspective  of  the  accused  and 
his/her  needs.  Finally,  an  improved  duty  counsel  staff  office  will  be  able  to  attend  to  the  most 
important  intake  procedure— the  determination  of  judicial  interim  release  for  those  who  have 
not  been  released  earlier  by  the  police.  In  light  of  the  new  tariff,  it  appears  that  duty  counsel  is 
performing  this  function  on  an  increasing  basis,  and  it  may  be  that  we  have  to  accept  that  a 
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staff  lawyer  will  have  to  assume  primary  responsibility  for  ensuring  that  accused  persons  have 
representation  at  this  fundamental  stage  of  the  process.  Bail  should  not  be  delayed  or  denied 
while  the  accused  waits  for  resolution  of  the  issue  of  representation. 

The  size  of  this  staff  office  will  be  determined  by  the  number  of  incoming  cases  in  a  given 
provincial  court  as  reflected  in  the  statistics  maintained  by  the  Integrated  Court  Offences 
Network  (I.C.O.N.).  In  submissions  received  by  the  Ontario  Legal  Aid  Review,  it  had  been 
suggested  that  a  staff  office  model  would  be  comparable  in  size  and  cost  to  the  current  Crown 
attorney  offices  (that  is,  the  budget  for  520  Crown  attorneys’  salaries  and  benefits  is  $40 
million).  I  would  doubt  that  the  staff  model  proposed  herein  would  require  this  costly 
expenditure;  however,  as  I  have  said,  there  is  no  question  that  the  start-up  costs  of  staff  offices 
would  not  be  insignificant.  In  this  staff  office,  lawyers  will  perform  the  following  functions  on 
a  rotation  basis— some  will  serve  as  advice  counsel,  some  will  facilitate  legal  aid  applications, 
some  will  conduct  bail  hearings  and  guilty  pleas,  and  some  will  conduct  trials  for  cases  which 
have  not  been  referred  to  the  private  bar.  Mirroring  the  rotation  model  for  articling  students  in 
large  law  firms  will  enhance  the  educational  component  of  the  process  and  minimize  “bum 
out”. 

(c)  Proposal  3— Legal  Representation 

In  light  of  the  earlier  discussion  of  the  relative  merits  of  the  staff  model  and  the  judicare 
model,  it  appears  that  either  model  can  provide  quality  service.  Virtually  every  commentator 
has  recommended  that  a  mixed  model  should  be  implemented,  and  this  proposal  builds  on  this 
general  consensus.  Once  the  intake  procedure  has  been  completed,  a  decision  will  have  to  be 
made  as  to  how  to  provide  effective  assistance  of  counsel  to  those  who  have  been  approved  by 
legal  aid.  It  will  be  necessary  for  the  staff  office,  in  conjunction  with  the  private  bar  and  the 
Ministry  of  the  Attorney  General,  to  categorize  offences  as  minor,  intermediate  or  serious. 
This  process  of  categorization  should  be  consistent  with  the  three-tiered  division  of  offences 
proposed  in  the  recent  Business  Plan  of  the  Attorney  General. 

For  the  most  minor  offences,  I  would  propose  that  the  intake  duty  counsel  refer  the  matter 
to  a  student  legal  aid  clinic  or,  where  no  such  clinic  exists,  the  case  will  remain  within  the  staff 
office.  It  must  be  recognized  that  this  will  substantially  increase  legal  aid  coverage  for  the 
indigent  as  student  clinics  and/or  staff  lawyers  will  be  available  to  represent  all  individuals  who 
are  not  facing  a  term  of  imprisonment.  This,  of  course,  will  result  in  some  increase  in  costs; 
however,  I  concur  with  the  opinions  stated  at  the  commencement  of  this  section  of  the  report 
that  “slicing”  criminal  offences  into  eligibility  categories  solely  based  upon  the  criterion  of  risk 
of  incarceration  is  inconsistent  with  the  primary  objective  of  providing  legal  representation  to 
the  poor.  It  warrants  repeating  that  the  collateral  consequences  of  conviction  can  have  a 
dramatic  impact  upon  poor  people  and  make  it  even  more  difficult  for  them  to  transcend  their 
impoverished  circumstances. 

For  the  intermediate  category  of  offences,  the  staff  office  will  determine  whether  or  not 
the  office  is  capable  of  providing  representation.  This  decision  will  be  made  on  the  basis  of  the 
complexity  of  the  offence  and  whether  or  not  the  staff  office  caseload  has  reached  its  optimal 
level  for  effective  performance.  As  will  be  discussed,  this  critical  decision  will  be  made  with 
the  input  of  senior  members  of  the  bar.  Based  upon  the  experience  of  jurisdictions  which 
maintain  staff  offices,  one  would  estimate  that  the  optimal  level  for  a  staff  lawyer  would  be 
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anywhere  between  180  to  300  cases  per  year.  It  may  be  preferable  to  allow  clients  in  the 
intermediate  category  to  have  the  choice  of  remaining  in  the  staff  office  or  being  referred  to 
the  private  bar;  however,  permitting  choice  of  counsel  should  not  be  allowed  if  it  serves  to 
undercut  the  cost  savings  achieved  in  moving  towards  greater  involvement  of  staff  lawyers. 

For  the  serious  category  of  offences,  the  accused  will  be  referred  to  the  private  bar  and 
will  have  counsel  of  choice.  Although  it  is  important  not  to  create  the  impression  of  a  two- 
tiered  caste  system  with  private  lawyers  being  considered  superior  advocates,  it  is  also 
important  to  provide  an  accused  with  choice  of  counsel  when  that  accused  person  is  facing  a 
substantial  term  of  imprisonment.  It  has  been  documented  that  private  lawyers  develop  better 
relations  with  their  clients,  and  for  a  serious  offence  one  would  assume  that  developing  a  good 
working  relationship  will  be  especially  important  in  undergoing  a  lengthy  and  complex  trial.  In 
addition,  as  I  will  describe  below,  private  lawyers  who  will  be  entitled  to  work  on  legal  aid 
certificates  will  be  those  with  substantial  experience.  With  the  heightened  stakes  raised  by 
serious  offences,  one  has  a  reasonable  entitlement  to  representation  by  an  experienced  advocate 
with  highly  developed  forensic  skills. 

Although  I  have  not  attempted  to  perform  the  line-drawing  exercise  to  determine  how  the 
offences  will  be  divided  into  three  categories  (other  than  suggesting  that  we  track  the  Business 
Plan  of  the  Ministry),  it  must  be  emphasized  that  the  creation  of  offence  categories  is  a  critical 
exercise  which  should  not  be  done  in  a  cavalier  and  thoughtless  manner.  Besides  the  obvious 
problem  of  ensuring  that  the  complex  and  difficult  cases  are  referred  to  the  most  appropriate 
lawyer,  it  is  important  to  ensure  that  the  division  of  offences  into  categories  does  not  result  in 
the  vast  majority  of  cases  being  placed  into  categories  which  will  mandate  staff  lawyer 
involvement.  As  will  be  discussed,  I  am  proposing  that  staff  lawyers  be  restricted  to  fixed-term 
contracts  as  a  prelude  to  entering  private  practice,  and  this  proposal  will  be  doomed  to  failure 
if  there  does  not  exist  sufficient  certificate  work  to  be  done  once  a  staff  lawyer  progresses  to 
participation  in  the  private  bar. 

This  concern  over  the  potentially  diminishing  nature  of  certificate  work  was  brought  to  my 
attention  by  members  of  my  advisory  group,  and  upon  reflection  I  have  concluded  that  this  is  a 
serious  concern.  It  must  be  recognized  that  in  recent  years  Parliament  has  started  to  designate 
more  and  more  indictable  offences  as  hybrid  offences  which  allow  the  Crown  to  proceed 
summarily  if  he/she  so  chooses.  In  recent  years,  there  has  been  a  noticeable  trend  in  having 
the  Crown  elect  to  proceed  summarily  for  these  new  hybrid  offences.  Proceeding  summarily 
has  some  benefits  for  the  accused  but  it  also  reduces  the  chances  of  receiving  legal  aid 
coverage,  and  if  coverage  is  approved  the  lawyer  is  limited  to  the  restrictive  hourly  cap  for 
summary  conviction  offences.  Therefore,  when  the  Crown  elects  to  proceed  by  summary 
conviction  on  a  charge  of  sexual  assault,  defence  counsel  will  be  limited  to  6.5  hours  of  legal 
aid  coverage  in  conducting  a  one-day  contested  trial. 

Beyond  the  obvious  problems  in  restricting  counsel  to  these  limited  hours  in  trying  to 
defend  a  client  on  a  difficult  and  serious  charge,  there  exists  the  problem  that  electing  to 
proceed  by  summary  conviction  for  many  charges  which  were  previously  classified  as 
indictable  will  mean  that  most  of  these  cases  will  remain  within  the  staff  office  for  the  carriage 
of  the  defence.  As  of  this  month,  Parliament  has  proclaimed  most  of  the  provisions  of  the 
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Criminal  Law  Improvement  Act,  and  it  appears  that  the  trend  towards  creating  hybrid 
offences  out  of  existing  indictable  offences  continues  to  prevail  (for  example,  serious  indictable 
offences  such  as  forgery  and  being  unlawfully  in  a  dwelling  house  are  now  hybrid  offences). 
Therefore,  it  is  essential  to  ensure  that  the  modest  staff  model  proposed  herein  does  not  end  up 
taking  over  the  vast  majority  of  trials.  The  proposal  is  designed  to  ensure  that  routine  offences 
are  treated  in  a  routine  manner  and  that  complex  matters  are  referred  to  the  private  lawyer. 
Accordingly,  in  creating  the  three-tiered  offence  categories  it  may  be  best  to  identity  the 
factors  which  will  serve  to  distinguish  between  routine  and  complex  cases  as  opposed  to  simply 
creating  categories  based  upon  the  generic  and  existing  offence  classification  found  in  the 
Criminal  Code. . 

(d)  Proposal  4— Integration  of  Private  Bar,  Staff  Lawyers  and  Law 
Schools 

If  a  judicare  and  staff  model  are  equally  effective  in  providing  quality  service,  one  should 
question  why  I  would  propose  an  expanded  duty  counsel  service  (that  is,  staff  model)  in  light 
of  the  substantial  start-up  costs  which  would  be  entailed  in  creating  these  offices.  In 
submissions  received  for  this  review  and  in  some  of  the  academic  literature,  the  staff  model 
was  approved  of  in  principle  but  rejected  as  being  unworkable  in  practice.  In  order  to  justify 
the  start-up  costs  of  a  staff  model,  there  must  be  a  compelling  reason  why  this  option  would  be 
better  than  simply  undertaking  yet  another  “fine-tuning”  of  the  judicare  model. 

The  compelling  reason  for  moving  in  a  new  direction  emerges  from  my  experience  as  a 
law  professor.  For  the  past  ten  years,  I  have  supervised  hundreds  of  students  who  have 
expressed  an  interest  in  pursuing  a  career  in  criminal  practice.  I  have  little  doubt  that  some  of 
these  students  will  make  fine  advocates,  but  I  have  always  had  concerns  for  others  about  their 
ability  to  provide  effective  representation  in  their  early  years  of  practice.  On  average,  1,100  to 
1,200  young  lawyers  are  called  to  the  bar  every  year  and  recent  Law  Society  statistics  indicate 
that  seven  percent  of  these  recent  graduates  express  an  interest  in  practising  criminal  law.174  In 
addition,  75  percent  of  these  students  would  like  to  remain  in  Metropolitan  Toronto  for  this 
purpose.  Therefore,  every  year  we  have  approximately  84  students  seeking  jobs  in  the 
criminal  bar  and,  to  the  best  of  my  knowledge,  there  are  only  a  handful  of  positions  available. 
Of  course,  some  of  these  recent  graduates  will  take  positions  with  the  government;  however,  it 
would  not  be  unreasonable  to  assume  that  every  year  there  are  50  new  criminal  lawyers  who 
start  in  private  practice  without  the  benefit  of  being  supervised  or  employed  by  senior  counsel. 

In  the  past,  legal  aid  has  attempted  to  exercise  some  controls  over  new  lawyers  who  seek 
admission  to  the  legal  aid  panel;  however,  more  recently  anyone  can  have  their  name  put  on 
this  panel  regardless  of  their  qualifications  and  experience.  The  criminal  bar  is  fiercely 
independent  and  it  is,  and  will  be,  difficult  to  impose  any  meaningful  quality  control  on  young 


S.C.  1997,  c.  18. 
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lawyers  who  practise  criminal  law.  Although  I  suspect  that  the  government’s  primary  concern 
in  reforming  legal  aid  is  the  cost  issue,  my  primary  concern  is  the  provision  of  effective 
representation  to  accused  persons.  Only  within  the  context  of  a  staff  office  can  we  ensure 
quality  control. 

Accordingly,  I  envision  a  process  by  which  students  who  graduate  from  law  school  enter 
into  an  “apprenticeship”  program  run  though  the  staff  offices.  Young  and  inexperienced 
graduates  who  seek  entry  into  the  criminal  bar  will  have  two  choices  for  receiving 
accreditation  for  inclusion  on  the  legal  aid  panel.  A  small  handful  of  recent  graduates  will 
receive  their  training  in  private  law  firms  as  junior  lawyers,  and  after  a  stipulated  time  period 
they  will  become  eligible  for  listing  on  the  legal  aid  panel.  The  vast  majority  of  recent 
graduates  will  commence  their  careers  in  staff  offices. 

While  working  in  the  staff  office,  these  young  lawyers  will  be  supervised  by  senior 
counsel.  The  staff  office  should  be  managed  by  a  senior  member  of  the  bar  and  further 
supervision  will  be  provided  by  other  senior  lawyers  on  a  quasi-voluntary  basis.  I  would 
propose  that  senior  lawyers  who  wish  to  remain  on  the  legal  aid  panel  be  obligated  to  provide 
a  stipulated  amount  of  time  supervising  staff  lawyers.  In  exchange  for  this  service,  senior 
lawyers  should  be  given  some  assurance  by  the  government  that  the  judicare  tariff  will  not  be 
further  reduced  and,  in  light  of  the  expected  savings  we  hope  will  be  secured  from  having 
many  cases  conducted  by  the  staff  lawyers,  I  would  even  suggest  that  senior  lawyers  be 
provided  the  opportunity  to  request  meaningful  discretionary  increases  on  their  accounts  so  as 
to  ensure  that  full  answer  and  defence  is  not  impaired  by  a  parsimonious  tariff.  Minor  and 
most  intermediate  level  cases  will  be  conducted  by  properly  supervised  staff  lawyers,  and  the 
more  complex  and  serious  cases  will  be  conducted  by  senior  lawyers  who  will  be  adequately 
remunerated.  In  this  way,  the  greatest  value  of  the  judicare  model  will  be  retained  (that  is, 
having  the  most  experienced  lawyers  attend  to  the  most  serious  cases)  while  at  the  same  time 
reducing  the  perpetually  expanding  expenditures  associated  with  a  pure  judicare  model  by 
having  staff  lawyers  attend  to  a  certain  percentage  of  cases  which  had  previously  been  in  the 
hands  of  private  lawyers. 

Although  the  Canadian  Bar  Association  rejects  the  claim  that  there  is  a  high  burnout  rate 
for  staff  lawyers,  I  suggest  that  staff  lawyers  be  hired  on  limited-year  contracts.  These 
contracts  would  be  limited  to  anywhere  between  two  to  five  years,  and  upon  completion  of  this 
term  of  service  these  young  graduates  will  be  ready,  willing,  and  able  to  enter  private  practice 
and  will  be  certified  as  having  sufficient  experience  to  be  placed  upon  the  legal  aid  panel.  I 
propose  time-limited  contracts  for  two  reasons.  First,  if  staff  models  will  be  limited  to 
performing  services  on  minor  and  intermediate  cases  of  a  fairly  routine  nature,  I  believe  there 
is  the  potential  for  burnout.  In  addition,  the  educational  value  of  this  apprenticeship  will  have 
been  spent  within  a  few  years.  Second,  the  availability  of  short-term  staff  office  contracts  will 
remedy  the  current  problem  of  having  approximately  84  new  criminal  lawyers  graduating 
every  year  without  any  real  prospects  of  finding  employment.  As  new  graduates  enter  the 
field,  staff  lawyers  will  move  into  the  private  bar.  Until  such  time  as  the  law  schools  and  the 
Law  Society  reach  some  agreement  on  the  “numbers”  issue,  I  believe  that  these  institutions 
have  an  obligation  to  provide  meaningful  employment  opportunities  for  young  graduates 
seeking  entry  into  the  criminal  bar.  Beyond  the  fact  that  it  borders  on  reckless  disregard  to 
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continue  graduating  so  many  young  lawyers  who  cannot  find  meaningful  employment  after 
having  spent  five  years  going  through  law  school,  articling  and  the  bar  admission  course,  it 
must  be  recognized  that  having  young  criminal  lawyers  enter  a  profession  of  limited  economic 
opportunity  may  have  a  negative  impact  on  the  delivery  of  quality  legal  services  to  the  poor. 

In  her  recent  paper  for  the  Lord  Chancellor’s  Department  in  England,  Tamara  Goriely 
proposed  three  options  for  the  establishment  of  a  staff  office  at  the  entry-level  point  of  the 

1 77 

process.  She  stated  that: 

In  some  cases,  clients  will  start  by  visiting  the  staff  office.  There  are  three  options  as  to  what 
happens  next: 

1.1  Under  option  1,  the  salaried  officer’s  role  is  confined  to  advice  and  assessment.  Clients  may 
attend  an  office  for  legal  advice.  If  they  need  further  help,  their  eligibility  will  be  assessed 
and  they  may  then  be  referred  to  private  lawyers.  This  was  the  model  originally 
recommended  in  the  Rushcliffe  report  (1945).  Working  examples  are  described  in  the 
Delivery  Systems  Study  (1980)  and  there  are  elements  of  this  model  in  the  way  buros  were 
established  in  the  Netherlands  (Goriely  1992). 

1.2  Under  option  2,  clients  have  a  choice.  In  Quebec  and  Manitoba,  for  example,  clients  attend 
the  commission’s  offices  for  initial  advice  and  assessment.  If  they  are  found  eligible,  they 
may  either  use  a  staff  lawyer  or  be  referred  to  a  private  lawyer. 

1.3  The  Australian  system  (option  3)  is  similar,  but  clients  are  not  necessarily  given  the  choice. 
Although  clients’  preference  may  be  respected,  the  decision  between  keeping  cases  in-house 
and  referring  them  out  is  one  for  the  Commission  itself.  They  will  use  private  lawyers  when 
the  commission  staff  are  overloaded  or  when  cases  are  beyond  their  expertise. 

In  effect,  I  have  endorsed  consideration  of  Option  3.  However,  it  must  be  stated 
categorically  that  this  option  should  not  be  considered  if  the  government  is  unwilling  to 
properly  fund  the  staff  offices.  An  underfunded  staff  office  comprised  of  overworked  staff 
lawyers  would  prove  disastrous  for  the  administration  of  justice.  Although  I  had  previously 
dismissed  reliance  upon  the  professionalism  and  dedication  of  the  criminal  bar  as  a  solution  to 
the  current  crisis,  I  must  concede  that  judicare  lawyers  will  provide  far  better  service  in  a 
climate  of  limited  funding.  Staff  lawyers  do  not,  and  will  not,  have  the  same  incentives  to 
provide  quality  service  when  times  are  tough.  I  am  far  more  confident  that  many  judicare 
lawyers  will  go  the  extra  mile  in  defending  their  clients  even  when  funding  runs  dry  than  I  am 
confident  that  a  staff  lawyer  will  do  whatever  is  necessary  to  provide  full  answer  and  defence 
when  this  lawyer  is  overwhelmed  by  unrealistic  caseload  demands. 

In  light  of  the  need  for  major  expenditures  in  establishing  staff  offices,  it  may  be  prudent 
to  begin  with  a  two-year  pilot  project  in  which  a  small  staff  component  is  appended  to 
provincial  court  duty  counsel  offices  to  deal  with  a  select  group  of  offences.  I  would 
recommend  that  this  pilot  project  focus  upon  driving  offences,  especially  impaired  driving 
offences,  because  these  offences  are  most  characteristically  the  offences  which  are  not 
receiving  legal  aid  coverage  under  the  new  tariff.  Impaired  driving  offences  are,  by  default, 
being  defended  by  law  student  clinics  and,  based  upon  my  experience  supervising  some  of 
these  students,  I  can  say  that  law  students  are  not  able  to  effectively  provide  the  best  defence  in 
this  relatively  complicated  area  of  the  law.  It  is  not  surprising  that  a  fair  number  of 
Rowbotham  applications  are  being  brought  in  this  area  of  the  law. 
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Based  upon  an  evaluation  of  the  pilot  project,  the  government  may  be  in  a  better  position 
to  truly  determine  whether  adding  a  substantial  staff  component  will  improve  quality  of 
service,  extend  coverage  and  achieve  these  goals  in  a  cost-effective  manner.  Having  said  this, 
it  must  also  be  mentioned  that  in  my  opinion  it  will  be  necessary  to  overhaul  the  manner  in 
which  the  Legal  Aid  Plan  collects  statistical  data.  If  this  is  not  done,  I  suspect  any  evaluation 
will  still  be  inconclusive.  In  preparing  this  paper  I  discovered  that  the  current  statistics  lack 
specificity  and  are  not  collected  in  a  uniform,  error-free  manner.  For  example,  in  trying  to 
ascertain  what  type  of  summary  conviction  offences  are  being  covered  by  the  Plan,  I  was 
puzzled  to  discover  that  listed  under  the  category  of  summary  conviction  offences  were  the 
crimes  of  homicide  and  robbery.  When  I  sought  an  explanation  for  the  inclusion  of  these 
indictable  offences  in  this  category,  I  was  informed  by  an  official  at  OLAP  that  this  was 
simply  an  error.  Whether  or  not  there  are  other  explanations  for  this  anomaly  is  of  no  moment 
because  the  fact  is  that  the  manner  of  collecting  and  reporting  statistics  has  made  it  impossible 
for  an  analyst  to  know  what  type  of  summary  convictions  offences  are  currently  being 
covered. 

Finally,  it  should  be  mentioned  that  any  movement  towards  a  staff  model  must  provide 
safeguards  to  ensure  that  the  new  model  does  not  serve  to  merely  expand  plea  negotiations  as 
the  primary  mode  of  disposition.  As  mentioned  earlier,  there  is  some  evidence  that  staff 
lawyers  tend  to  negotiate  more  pleas  than  judicare  lawyers,  and  I  would  be  concerned  that 
induced  or  coerced  guilty  pleas  may  be  sought  as  a  solution  to  the  fiscal  crisis.  To  resolve 
some  of  their  financial  woes,  the  State  of  Victoria  and  New  Zealand  now  offer  explicit  and 
guaranteed  sentencing  rebates  for  all  accused  who  enter  a  prompt  guilty  plea.  Accordingly, 
part  of  the  supervisory  and  quality  control  mechanisms  inherent  in  the  staff  model  approach 
must  be  directed  to  reviewing  files  to  ensure  that  the  high  rate  of  guilty  pleas  represents  an 
appropriate  and  justified  method  of  case  disposition.  Whether  legal  services  are  provided  under 
a  judicare  or  staff  model,  it  is  important  to  ensure  that  service  and  tariff  cuts  do  not  serve  to 
induce  guilty  pleas  from  the  innocent.  If  a  legal  aid  plan  cannot  accommodate  and  promote 
contested  trials,  it  is  little  more  than  a  sham. 

8.  CONCLUSION 

In  recent  years  there  has  been  a  proliferation  of  appeals  in  the  Ontario  Court  of  Appeal 
raising  the  issue  of  ineffective  assistance  of  counsel.  79  Although  this  can  only  constitute 
anecdotal  evidence  of  the  impact  of  a  financially  troubled  Legal  Aid  Plan,  I  do  believe  that  the 
current  legal  aid  crisis  will  eventually  lead  to  public  disdain  for  the  entire  administration  of 
criminal  justice  in  Ontario.  In  1985,  it  was  reported  that  between  15  to  16  percent  of  legal  aid 
clients  developed  a  more  negative  opinion  of  the  legal  system  after  having  been  served  by  legal 
aid.  I  suspect  that  this  figure  would  be  considerably  higher  in  1997,  and  I  have  concerns  that 
the  legal  aid  crisis  will  lead  to  a  legitimacy  crisis  for  the  entire  administration  of  justice.  My 


Crerar,  supra,  note  94,  at  30  and  38. 

R.  v.  Silvini,  supra,  note  26;  R.  v.  W.(W.)  (1995),  100  C.C.C.  (3d)  225,  25  O.R.  (3d)  161  (C.A.);  R.  v. 
McKellar  (1994),  34  C.R.  (4th)  28,  19  O.R.  (3d)  7%  (C.A.);  R.  v.  B.  (L.C.),  supra,  note  30;  R.  v.  Joanisse, 
supra,  note  32;  R.  v.  Bilmez  (1995),  101  C.C.C.  (3d)  123  (Ont.  C.A.). 

Patterns  in  Legal  Aid:  Synthesis  of  Findings,  supra,  note  51,  at  95. 


684 


concerns  are  echoed  by  the  1991  Marrero  Report  which  examined  legal  aid  services  in  New 

I  Q  | 

York.  The  Committee  noted  that: 

It  is  grotesque  to  have  a  system  in  which  the  law  guarantees  to  the  poor  that  their  basic  needs 
will  be  met,  but  which  provides  individuals  with  no  realistic  means  with  which  to  enforce  that  right. 
The  absence  of  legal  assistance  to  the  poor  goes  to  the  essence  of  some  fundamental  principles 
ingrained  in  our  jurisprudence;  simple  equity,  due  process,  equal  protection,  equal  elementary  access 
to  the  judicial  system  to  redress  wrongs.... The  gap  between  the  demand  for  legal  services  and  their 
availability  thus  amounts  to  a  gap  injustice,  a  blot  on  our  legal  system  and  our  whole  society. 

In  this  paper  I  have  outlined  the  nature  of  the  crisis  and  some  tentative  proposals  for 
reform.  In  the  three  months  provided  to  me  to  prepare  this  paper,  it  would  be  unrealistic  for 
others,  and  the  height  of  arrogance  for  me,  to  suggest  that  I  have  discovered  the  solution  to 
this  endless  debate  on  the  best  mechanism  for  delivering  legal  aid  services.  Nonetheless,  I  am 
not  suggesting  that  further  studies  be  conducted,  as  this  topic  has  been  studied  to  the  point  of 
saturation.  It  is  time  for  action.  It  is  time  to  remove  this  “blot  on  our  legal  system” .  This  is  the 
only  conclusion  I  have  reached  with  any  measure  of  certainty.  All  else  is  speculation. 
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OFFENCE:  ASSAULT  (s.  266) 


1992 

1993 

1994 

1995 

1996 

Total  Charges  Disposed 

38,778 

41,103 

41,357 

39,053 

36,376 

Number  Withdrawn 

15,495 

16,974 

17,503 

16,576 

15,433 

Number  Stayed 

292 

256 

325 

408 

469 

Number  Withdrawn/Number  Disposed 

40% 

41% 

42% 

42% 

42% 

Number  Guilty  Pleas 

15,148 

16,076 

16,044 

15,009 

14,446 

Number  Guilty  Pleas/Number  Disposed 

39% 

39% 

39% 

38% 

40% 

1992 

1993 

1994 

1995 

1996 

Average  Number  of  Appearances  for  PNGFG* 

4.7 

5 

5.8 

6.4 

6.6 

Average  Number  of  Appearances  for  DIS/ACQ** 

4.4 

4.7 

5.4 

6 

6.3 

Average  Number  of  Appearances  for  Stay 

4.7 

5 

5.5 

5.7 

6.2 

Average  Number  of  Appearances  for  Withdrawal 

4 

4.2 

4.7 

5.1 

5.3 

Appearances  for  Guilty  Plea 

4.2 

4.4 

4.7 

5 

5.3 

OFFENCE:  OPERATION  WHILE  IMPAIRED  (s.  253) 
(B):  Over  80  mg. 


1992 

1993 

1994 

1995 

1996 

Total  Charges  Disposed 

29,270 

25,340 

23,448 

22,539 

22,932 

Number  Withdrawn 

12,460 

12,566 

11,929 

11,075 

11,273 

Number  Stayed 

1,327 

1,230 

1,115 

1,110 

1,107 

Number  Withdrawn/Number  Disposed 

43% 

50% 

51% 

49% 

49% 

Number  Guilty  Pleas 

12,574 

12,587 

12,193 

11,207 

11,204 

Number  Guilty  Pleas/Number  Disposed 

43% 

50% 

52% 

50% 

49% 

1992 

1993 

1994 

1995 

1996 

Average  Number  of  Appearances  for  PNGFG 

4.7 

5.4 

5.8 

6.1 

6.6 

Average  Number  of  Appearances  for  DIS/ACQ 

4.7 

5.3 

5.8 

6.2 

6.7 

Average  Number  of  Appearances  for  Stay 

4.2 

4.7 

5.2 

5.7 

6 

Average  Number  of  Appearances  for  Withdrawal 

3.6 

3.8 

4.1 

4.4 

4.5 

Appearances  for  Guilty  Plea 

3.5 

3.9 

3.9 

4 

4.2 

* 

Plead  not  guilty,  found  guilty. 

** 

Dismissal/ Acquittal . 
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OFFENCE:  DANGEROUS  OPERATION  (s.  249(1)) 


1992 

1993 

1994 

1995 

1996 

Total  Charges  Disposed 

814 

1,027 

1,030 

864 

824 

Number  Withdrawn 

346 

479 

470 

407 

379 

Number  Stayed 

8 

7 

5 

8 

4 

Number  Withdrawn/Number  Disposed 

43% 

47% 

46% 

47% 

46% 

Number  Guilty  Pleas 

291 

356 

370 

301 

317 

Number  Guilty  Pleas/Number  Disposed 

36% 

35% 

36% 

35% 

38% 

1992 

1993 

1994 

1995 

1996 

Average  Number  of  Appearances  for  PNGFG 

4.8 

5.5 

5.9 

6.9 

8.1 

Average  Number  of  Appearances  for  DIS/ACQ 

4.3 

5.4 

6.6 

6.3 

8.4 

Average  Number  of  Appearances  for  Stay 

5.4 

5.6 

7.8 

6.3 

5.8 

Average  Number  of  Appearances  for  Withdrawal 

4.2 

4.6 

5.1 

5.8 

6.1 

Appearances  for  Guilty  Plea 

4.8 

5.2 

5.6 

6.2 

6.9 

OFFENCE:  FAIL  TO  APPEAR  (NAMED)  (s.  145(5)) 


1992 

1993 

1994 

1995 

1996 

Total  Charges  Disposed 

9,477 

7,951 

6,554 

6,368 

7,437 

Number  Withdrawn 

5,252 

4,556 

3,808 

3,772 

4,269 

Number  Stayed 

22 

24 

27 

23 

44 

Number  Withdrawn/Number  Disposed 

55% 

57% 

58% 

59% 

57% 

Number  Guilty  Pleas 

3,238 

2,612 

2,234 

2,147 

2,593 

Number  Guilty  Pleas/Number  Disposed 

34% 

33% 

34% 

34% 

35% 

1992 

1993 

1994 

1995 

1996 

Average  Number  of  Appearances  for  PNGFG 

4.3 

5.1 

5.9 

5.9 

6.3 

Average  Number  of  Appearances  for  DIS/ACQ 

4.5 

4.8 

5.4 

6.6 

6 

Average  Number  of  Appearances  for  Stay 

5.5 

5 

4.9 

6.5 

4.6 

Average  Number  of  Appearances  for  Withdrawal 

3.9 

4 

4.3 

4.4 

4.4 

Appearances  for  Guilty  Plea 

3.8 

3.9 

4.4 

4.6 

4.6 
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OFFENCE:  FAIL  TO  APPEAR  (SERVED)  (s.  145(4)) 


1992 

1993 

1994 

1995 

1996 

Total  Charges  Disposed 

1,472 

1,275 

1,099 

1,020 

983 

Number  Withdrawn 

895 

756 

637 

623 

561 

Number  Stayed 

7 

2 

9 

5 

10 

Number  Withdrawn/Number  Disposed 

61% 

59% 

58% 

61% 

57% 

Number  Guilty  Pleas 

436 

398 

377 

328 

347 

Number  Guilty  Pleas/Number  Disposed 

30% 

31% 

34% 

32% 

35% 

1992 

1993 

1994 

1995 

1996 

Average  Number  of  Appearances  for  PNGFG 

4.5 

4.5 

4.8 

6.3 

5.7 

Average  Number  of  Appearances  for  DIS/ACQ 

4.3 

4.7 

4.2 

5.1 

4.6 

Average  Number  of  Appearances  for  Stay 

4.9 

6.5 

4.9 

7.6 

5.5 

Average  Number  of  Appearances  for  Withdrawal 

3.8 

4.1 

4.2 

4.5 

4.9 

Appearances  for  Guilty  Plea 

3.7 

4.3 

4.3 

5.2 

4.9 

OFFENCE:  FAIL  TO  COMPLY  (s.  145(3)) 


1992 

1993 

1994 

1995 

1996 

Total  Charges  Disposed 

17,533 

17,464 

17,937 

17,893 

16,572 

Number  Withdrawn 

7,742 

7,858 

8,270 

8,120 

7,261 

Number  Stayed 

76 

101 

118 

78 

123 

Number  Withdrawn/Number  Disposed 

44% 

45% 

46% 

45% 

44% 

Number  Guilty  Pleas 

7,573 

7,634 

7,779 

8,084 

7,632 

Number  Guilty  Pleas/Number  Disposed 

43% 

44% 

43% 

45% 

46% 

1992 

1993 

1994 

1995 

1996 

Average  Number  of  Appearances  for  PNGFG 

4 

6 

6 

7.1 

7.4 

Average  Number  of  Appearances  for  DIS/ACQ 

5 

5 

6 

6.5 

7.1 

Average  Number  of  Appearances  for  Stay 

5 

6 

7.3 

7.8 

7 

Average  Number  of  Appearances  for  Withdrawal 

4 

5 

4.8 

5.2 

5.8 

Appearances  for  Guilty  Plea 

4 

4 

4 

4.5 

4.9 
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OFFENCE:  OBSTRUCTING  JUSTICE  (s.  139(1)) 


1992 

1993 

1994 

1995 

1996 

Total  Charges  Disposed 

966 

953 

724 

595 

498 

Number  Withdrawn 

402 

444 

381 

317 

239 

Number  Stayed 

5 

7 

4 

3 

8 

Number  Withdrawn/Number  Disposed 

42% 

47% 

53% 

53% 

48% 

Number  Guilty  Pleas 

370 

304 

202 

189 

147 

Number  Guilty  Pleas/Number  Disposed 

38% 

32% 

28% 

32% 

30% 

1992 

1993 

1994 

1995 

1996 

Average  Number  of  Appearances  for  PNGFG 

6 

8 

6 

7 

7 

Average  Number  of  Appearances  for  DIS/ACQ 

5 

5 

5 

7 

8 

Average  Number  of  Appearances  for  Stay 

7 

9 

9 

9 

8 

Average  Number  of  Appearances  for  Withdrawal 

5 

5 

5 

7 

7 

Appearances  for  Guilty  Plea 

4 

5 

5 

6 

5 

OFFENCE:  SEXUAL  ASSAULT  (s.  271) 


1992 

1993 

1994 

1995 

1996 

Total  Charges  Disposed 

3,719 

4,168 

3,905 

3,679 

3,518 

Number  Withdrawn 

1,242 

1,310 

1,354 

1,322 

1,295 

Number  Stayed 

52 

68 

83 

105 

114 

Number  Withdrawn/Number  Disposed 

33% 

31% 

35% 

36% 

37% 

Number  Guilty  Pleas 

585 

680 

581 

549 

575 

Number  Guilty  Pleas/Number  Disposed 

16% 

16% 

15% 

15% 

16% 

1992 

1993 

1994 

1995 

1996 

Average  Number  of  Appearances  for  PNGFG 

6.5 

7.6 

9 

8.6 

10.7 

Average  Number  of  Appearances  for  DIS/ACQ 

6.8 

7.4 

7.7 

8.7 

8.9 

Average  Number  of  Appearances  for  Stay 

7.4 

7.1 

7.3 

8.5 

8.6 

Average  Number  of  Appearances  for  Withdrawal 

6.4 

5.8 

6.4 

7.7 

7.1 

Appearances  for  Guilty  Plea 

6.6 

6.4 

6.8 

7.3 

8.1 
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OFFENCE:  TRAFFIC  (NCA  s.  4(1)) 


1992 

1993 

1994 

1995 

1996 

Total  Charges  Disposed 

4,469 

4,143 

4,050 

3,398 

3,165 

Number  Withdrawn 

1,115 

1,433 

1,263 

1,166 

1,052 

Number  Stayed 

42 

37 

106 

70 

94 

Number  Withdrawn/Number  Disposed 

25% 

35% 

31% 

34% 

33% 

Number  Guilty  Pleas 

1,489 

1,356 

1,252 

981 

981 

Number  Guilty  Pleas/Number  Disposed 

33% 

33% 

31% 

29% 

31% 

1992 

1993 

1994 

1995 

1996 

Average  Number  of  Appearances  for  PNGFG 

7.3 

8.1 

10.5 

9.1 

9.2 

Average  Number  of  Appearances  for  DIS/ACQ 

7.9 

9.2 

7.6 

11 

11.6 

Average  Number  of  Appearances  for  Stay 

7.1 

10.7 

12.7 

11.1 

14 

Average  Number  of  Appearances  for  Withdrawal 

6.2 

8.1 

7.4 

8.3 

8.6 

Appearances  for  Guilty  Plea 

6.3 

6.6 

7.5 

8.3 

8.8 

OFFENCE:  POSSESSION  FOR  PURPOSE  (NCA  s.  4(2)) 


1992 

1993 

1994 

1995 

1996 

Total  Charges  Disposed 

3,753 

4,031 

3,656 

3,662 

3,746 

Number  Withdrawn 

1,886 

2,275 

1,991 

2,104 

2,117 

Number  Stayed 

57 

41 

55 

94 

113 

Number  Withdrawn/Number  Disposed 

50% 

56% 

55% 

58% 

57% 

Number  Guilty  Pleas 

679 

616 

578 

604 

604 

Number  Guilty  Pleas/Number  Disposed 

18.1% 

15.3% 

15.8% 

16.5% 

16.1% 

1992 

1993 

1994 

1995 

1996 

Average  Number  of  Appearances  for  PNGFG 

7.4 

9.2 

12.7 

11.3 

10.6 

Average  Number  of  Appearances  for  DIS/ACQ 

6.8 

8.8 

8.4 

10.3 

9.8 

Average  Number  of  Appearances  for  Stay 

6.9 

8.6 

7.8 

10.8 

10.9 

Average  Number  of  Appearances  for  Withdrawal 

5.7 

5.4 

6.3 

6.8 

7.2 

Appearances  for  Guilty  Plea 

6.2 

6 

6.5 

7.2 

7.3 
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Copies  of  this  Report  and  the  Executive  Summary  may  be  purchased  from  the  Ontario  Government 
Bookstore,  880  Bay  Street,  Toronto,  or  by  mail  order  from  Publications  Ontario,  50  Grosvenor  Street, 
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